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PETI TI ONER
RAM NARAI N MAHTO

Vs.

RESPONDENT:
STATE OF MADHYA PRADESH

DATE OF JUDGVENT:
16/ 09/ 1969

BENCH

ACT:

Sale of Goods Act, 1930. ss. 18 and 21--Madhya Pradesh
Abolition of Property Rights (Estates, Mhals, Alienated
Lands) Act 1 of 1950---Jagirdar selling tinber of specified
girth 'to’ be  cut by buyer from standing trees--Jagir
vesting ‘in'state under MP. Act 1 of 1950----1f buyer can
claim conpensation for |ogs not cut fromstanding trees on
date of vesting.

HEADNOTE:

A Jagirdar executed a deed on August 5, 1949 in favour
of the appellant for the sale of logs of a specified girth
to be obtained fromcutting thetrees in his forests. On
February 19, 1951 the Forest Oficer of the' respondent
State prevented the appellant and the Jagirdar from cutting
the trees. On the comng into force of the Madhya ' Pradesh
Act 1 of 1951, the, interest of the Jagirdar in his  estate
vested in the respondent State. The appellant instituted a
suit in June 1954 against the respondent Stateand the
Jagi rdar for breach of contract and-cl ai ned conmpensation (i)
for 1 ogs which were cut but which he could not renove;  (ii)
for logs which were cut but were stated to have ' been | ost
due to the negligence of the respondent; and (iii) |ogs
fromthe standing tinber which had not been cut or could not
be cut by the appellant fromthe jagirdar’'s villages. The’
respondent State contested the suit on the ground inter alia
that the deed could not be enforced against it because of
the vesting of the Jagir under the Act in the State and that

the contract created a nere personal liability against the
Jagi rdar. The Trial Court granted the appellant a decree
for conpensation under all the heads clained at a rate per
log determined by the Court. The H gh Court in appea
disallowed the appellant’s claim under itens (ii) and
(iii). In appeal to this Court by certificate it was

contended on behalf of the appellant that the  rate of
conpensati on determ ned was i nadequate; that the Hi gh | Court
erred in disallow ng conpensation four the | ogs which were
cut *but were lost, and that it had wongly disallowd the
claim for value of logs of tinber which the appellant was
entitled to, but could not cut because of the restrictions
i nposed by the’' State.

HELD: Di smissing the appeal

(i) On the evidence, the Hgh Court had rightly
disallowed the claimin respect of logs cut but which were
stated to have been | ost.

(ii) Wiere athing is attached to, or forns part of,
land at the tinme of the contract and which is to be severed
by the buyer, under s. 18 of the Sale of Goods Act the
property in the thing passes in the absence of a contract to
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the contrary to the buyer on the severance of the thing
from the land. Again under s. 21 of the Act, even if there
be: a contract for the sale of specific goods, but the
seller is obliged under the terns of the contract to do
somet hing to the goods for the purpose of putting theminto,
a deliverable state, the property passes only when the thing
agreed to be done is done and the buyer is inforned thereof.
[453 DO

In the present case the contract by its terms was for
the sale of logs out of trees in the forest with a girth of
two feet or nore; but the tinmber had to be cut and had to be
put in a deliverable state,. Before the trees.
446
were cut and the logs appropriated to the contract, the
estate of the Jagirdar vested in the State of Mdhya
Pr adesh. The, appellant’s claimto cut standing trees in
the forests of theJagir after they vested in the State was
therefore rightly negatived. [456 F-Q

Badi sche Anilin Fabrik v. Hickson, [1906] A C. 419 at p.
421; KurseH'v. Tinber Operators and Contractors Ltd., [1927]
1 K B. 298; Chhotabhai Jethabhai Patel & Conpany v. The
State of Madhya Pradesh, [1953] S.C.R 476; Shrimat i
Shantabat v. State ~of Bonmbay & Ors. 11959] S.C. R 265;
Mahadeo v. The State of Bonbay, [1959]  Supp. (2) S.CR
339: .State of Madhya Pradesh v. Yakunuddin, [1963] S.C R
13; referred
t O

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: . of 1966. G vil Appeal No.
1563

Appeal fromthe judgnent and decree dated Decenber 23.
1960 of the Madhya Pradesh High Court in First Appeals Nos.
67 :and 70 of 1957.
Naunit Lal and Sharat Chandra Chaturvedi, for the appellant.
1. N Shroff, for respondent No. 1.
The Judgnent of the Court was delivered by
Shah, J. Thakur Randhi rshah, Jagirdar or Sonpur Jagir
executed a deed dated August, 5, 1949 in favour of Ram
Narain Mhto---hereinafter called 'the plaintiff--relating
to sale of tinber, for Rs. 51,501 and received Rs. 15,000 in
part paynment. On February 19, 1951, the Forest O ficer ~ of
the State of Madhya Pradesh prevented the plaintiff and the
Jagirdar from cutting the trees. On March 31, 1951, the
Madhya Pradesh Abolition of Proprietary Rights (Estates,
Mahal s, Alienated Lands) Act, 1950 (No. 1 of 1951). was
brought into force and by virtue of that Act the interest of
the Jagirdar in the estate vested in the State. On June 14,
1954, the plaintiff instituted an action in the Court of the
Aditional District Judge, Chhindwara, for a decree for
Rs. 1,50,000 for breach of the contract of sale against the

State of Madhya Pradesh and agai nst the Jagirdar. Ther e
were four heads of the claimfor conpensation
(i) Rs. 21,375 .. being the value of 4275 | ogs of

ti mber which were

cut but which the plaintiff could
not renove
(ii) Rs. 30,000 . for 6,000 | ogs of tinmber which
t hough cut were not

found on the spot and sone of
whi ch were either

burnt or stolen;
(iii) Rs. 30,000 on account of 60,00 |ogs of
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ti mber fromthe standing

ti mber of four villages which had not been cut:
and

(iv) Rs. 75,000

for 15,000 [ ogs of tinber which the plaintiff could not

cut fromthe remaining villages.

447

The plaintiff clainmed conpensation for the I ogs of tinber at
the rate of Rs. 5 per log in the aggregate.

The State of Madhya Pradesh contended that the Jagirdar
had started illegal cutting for which proceedi ngs were taken
against him and that he was prevented from cutting any
timber; that sometine thereafter the logs of tinber lying in
t he forest were ’'hammernarked" and the Jagirdar was
permtted to renove thelogs till March 31, 1953 subject to
certain conditions, ~e.g.  obtaining nalguzari passes for
the transit and subnmitting weekly statenent of the renoval,
that the agreement dated August 5, 1949, being unregistered
was inadm ssible in evidence, and created no title, mat in
any event the deed could not be enforced against the State
"because of the vesting of the Jagir under the Madhya
Pradesh Abolition of Proprietary Rights (Estates, Mahal s,
Al ienated Lands) Act, 1950, in the State; that the contract
created a nere personal liability enforceable against the
Jagirdar; and that the State was not the successor-in-
interest of the Jagirdar but claimed a right to the Jagir
under a statute.

The Trial Court held that the plaintiff was entitled to
value of the logs of tinber described under the four heads
of his claim at the rate of Rs. 1/8/- per log. Accordingly
the trial Court determned the conpensation payable to the
plaintiff at Rs. 46,912 and after giving credit for Rs.
36,000 payable by the plaintiff to the Jagirdar ‘and 'to
which the State becane entitled, passed  a decree for the
bal ance of Rs. 10,912 and interest thereon. The plaintiff
and the State 'appealed to the Hi gh Court. The H gh Court
agreed with the Trial Court that the rate per log could not
exceed Rs. 18/-. The High Court disallowed the claimof the
plaintiff for items (ii), (iii) and (iv) and for item (i)
the Hgh Court allowed Rs. 3,712 being the value of 2475
logs of tinmber which had not been renmoved. The High Court
hel d that out of the anmount awarded nothing was |iable to be
deducted towards the alleged arrears due to the Jagirdar
The plaintiff appeals to this Court with certificate granted
by the Hi gh Court.

Counsel for the plaintiff urged that the Courts bel ow
were in error in holding--( 1) that the rate per log of
timber was Rs. 1/8/-; (2) that the Hgh Court erred in
di sal | owi ng conpensation for 6000 | ogs of tinber ~ which
were cut and appropriated by the plaintiff but which were
on account of negligence of the servants of the State either
bur nt or stolen; (3) that the H gh Court erred in
di sal | owi ng conpensation for itenms (iii) and (iv) being the
val ue of logs of tinber which the plaintiff was entitled to,
but could not cut because of the restrictions inposed by the
State.

On the first plea not much need be said. The Tria
Court as well as the High Court, on a consideration of the
evi dence hel d
448
that the value of a log of tinber did not exceed Rs. 18/-.
That is a concurrent finding of fact and this Court wll nor
interfere with that finding, unless it’ is shown to be based
on no evidence or is grossly erroneous or perverse. No
such attenmpt is nmade before us.
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On the second plea also the plaintiff's claim nust
fail. The evidence led by the plaintiff relating to the
cutting of 6000 | ogs of tinber and appropriation thereof is
vague, and is not supported by reliable evidence. The books
of account and the registers maintained by the Jagirdar were

not tendered in evidence. It was said that they were
burnt . The Hi gh Court has disbelieved the story that the
books of account and registers were burnt and we see no
reason to disagree with that findi ng. The plaintiff

hi rsel f had no personal know edge about the destination of
the logs of tinmber; he nerely repeated what the Jagirdar’s
men had told him He admitted that out of the logs of
ti mber which were cut, 4500 | ogs were "hamer-narked" by the
Forest Departnent and he was asked to renove them by the end
of March 1953. The testinony of w tnesses Badrinarayan P.W
4, Ramal P.W 5, and Rankesh P.W 7 was found by the High
Court to be wunreliable. W have been taken through the
record - of the evidence by counsel for the plaintiff and we
see no reason to disagree with the view which appealed to
the Hi gh Court. The second claimnust also fail
Then ~remain the clainms for itenms (iii) and (iv) in the
pl ai nt . The logs of ~tinber wunder these: claim were
admttedly not cut. There were standing trees. The
relevant terns of the deed dated August 5, 1949, may, to
appreciate the claimof the plaintiff, be read:
"Deed of agreenent in respect of selling
of tinber of jungles of Sonpur Jagir
Deed of agreenent executed by Shri  Thakur
Randhi'rshah, Jagirdar of Sonpur  ...... in
favour of Bhai Ram'Narayanji Mahto, contractor
of tinmber to the follow ng effect :--
"I, the executant, have al ready taken Rs.

15,000 .... fromthe person, in whose  favour
the deed |  have -of agreenment has been
execut ed, of —entered into a contract in

respect of selling tinmber, after getting |ogs
2. feet or nore than that in girth cut fromny

bel ow nent i oned 9 vil | ages for Rs.
51,501 . . . and have Sol d-the sane subject to
the follow ng conditions :--

449

9 villages, tinmber of which has been sold
by me, are as follows :--

(then follow the nanmes of nine villages.)

In respect of cutting, 1. the  executant,
shall cut wood at my expenses and the sane
will be supplied to you mthe jungle.

In respect of cutting (wod), 1, the
executant shall be cutting wood fromthe bel ow
nmentioned jungles in this way :--

(1) | shall supply wod from t he
jungl es of Banbani, Kosami and Raj ol a
Khapadhanna in first two years (i.e.  from
August 1949 to July 1951).

(2) | shall supply wood from Goti khere and
Harai from August 1951 to July 1952.

(3) 1 shall supply wod from Dul hadeo
Barat mari and Budena from August 1952 to July
1953.

(4) 1 shall supply wood from Sejwara

Khal an from August 1953 to 1954.

In respect of transport, if there is any
del ay in transporting contractor’s wood
during t hat peri od, the executant, shal
extend the tine up to 6 nonths so as to
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conpl ete the transportation.
(Then follows the manner in which anount
of Rs. 36,501 was to be paid.)

Wod sol d does not include the trees
on the bank of the river or padao or any such
pl ace, which are prohibited to be cut
according to law. The wood of those places
has not been sol d.

Under the deed all trees standing in the forests in the
nine villages were not agreed to be sold: it was provided

that trees with logs of "2 feet or nmore in girth" were to
be cut and the 1ogs were to be supplied in four
di fferent periods set out in the deed. The 1 deed created
by its own force no rights in the standing trees, for t he
Jagirdar was to cut thetrees at his expense, and to supply
t he | ogs.

450

By ~s. 3 of the Madhya Pradesh Abolition of Proprietary
Rights (Estates, Mahals, Alienated Lands) Act, 1950, (1 of
1951), nsolar as it is relevant,. it is provided:

"(1l) Save as otherwise provided in this
Act, on and froma date to be specified by a
notification by the State Government in this
behal f, all proprietary rights in an estate,
mahal, alienated village or alienated |and, as
the case may be, in the area specified in the
notification, vesting in a proprietor of such
estate, mahal, alienated village, alienated
land, ~ or in a person having interest in such
proprietary right - through the proprietor,
shal | pass fromsuch proprietor or such other
person to and vest in the State for the
pur pose of t he State free of al
encunbr ances.

Section 4 provides, insofar as it is material

"(1) Wen the notification under Sec. 3 in
respect of any area has been published in the
gazette, t hen, not wi t hst andi ng anyt hi ng
contained in any contract, grant or docunent
or in any other lawfor the time being in
force and save as otherw se provided in this
Act, the consequences as hereinafter set forth
shal I, from the beginning of the date
speci fied in such notification ......
ensue, nanely :--

(a) all rights, title and interest vesting
in the proprietor or any person havi ng
interest in such proprietary right!through the

propri et or in such area i ncludi ng | and
(cultivable or barren), grass |and, /scrub
jungle, forest, trees, . shal

cease and be vested in the State for’ purposes
of the State free of all encunbrances;

The relevant provisions of the Sale of Goods Act —may
also be noticed. Section 2(7) of the Sale of Goods Act
defines "goods" as neaning "every kind of novable property
other than actionable clainms and noney; and includes stock

and shares, growi ng crops, grass, and things attached_ to
or formng part of the land which are agreed to be severed
before sale or under the contract of sale". Trees from

which logs of tinber were agreed to be cut and sold are
things attached to or formng part of the land. The trees
were agreed to be severed under the contract of sale. A
contract for sale of logs is doubtless a contract for sale
of goods. But in view of the terns of the deed the contract
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was not for sale of ascertained goods. Only logs wth a
girth not less than 2° were to

451

be supplied after the trees were cut by the Jagirdar. Thi s
is not a contract under which the trees of the entire forest
in a particular village were agreed to be sold. Goods to be

sold were, therefore, unascertained, and it is well settled
that a contract for unascertained goods is not a conplete
sale, but only a promse to sell: Badische Anilin Fabrik v.
H cksan(1l) :’ it was said in that case:

"Where the goods are not ascertained or
may not exist at the time of the contract,
from the nature of the transaction, no
property in_ the goods can pass to t he
purchaser by virtue of the contract itself;
but where certain goods have been sel ected and
appropriated by ~the seller, and have been
approved and assented to by the buyer, then
the case stands as to the vesting of the
property very - much in the same position as
upon a contract for the sale of goods which
are ascertained-at the time of the bargain."”

VWere a thing is attached to, or forms part of, land at
the time of the contract and which is to be severed by the
buyer, the property in‘the thing passes in the absence of a
contract to the contrary to the buyer on the severance of
the thing fromthe land. This is clearly the effect of s. 18
of the Sale of ' Goods Act. For ~property to pass, the
identity of the thing intended to be delivered nust be
ascertained, and unless the parties are agreed as to what
goods are to pass under the terns of the contract, the
property will not pass. It is essential that the thing
should be specific and ascertained in the nanner  binding
upon the parties: unless that be so, the contract cannot be
construed as a contract for sale of novable property. 'Again
under s. 21 of the Sale of Goods Act even if there be a
contract for the sale of specific goods, but the seller is
obliged wunder the ternms of the contract to do sonething to
the goods for the purpose of putting theminto a deliverable
state, the property passes only when the thing agreed to be
done is done and the buyer is inforned thereof.

Granting that the contract was for sale of specific
goods, that is, it was a contract for Sale of logs out of
trees in the forest with a girth of two feet or nore, the
timber had to be cut and had to be put in a ~deliverable
state. The Jagirdar did not by the deed sell the trees of
his forests. The plaintiff had no right even to cut the
trees. The logs of tinmber agreed to be supplied had no
exi stence as individual chattel, until the trees were cut
and severed ,fromthe land, 'and | ogs of the specifications
were separated. But before the trees were cut and the |[|ogs
appropriated to the contract, the estate of the Jagirdar
vested in the State of Madhya Pradesh. It is true that the
provi sions of the Sale of Goods Act,

(1) [1906] A.C. 419 at p. 421

452
especially ss. 18 to 44 are rules of construction of
contracts for determining the interest of the parties. |If

there be a contract that the property is to pass even before
the property is put into a deliverable state, the property
may pass. But in the contract executed by the Jagirdar no
such intention appears.

It is not necessary to refer to the large nunber of
cases cited at the Bar..except a few In Kutsell v. Tinber
Qperators and Contractors Ltd. (1) under a contract the
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vendors agreed to Sell and the purchasers agreed to purchase
all the nmerchantable tinber growing in a forest in the
Republic of Latvia. Merchantable tinber was therein defined
to be "all trunks and branches of trees but not seedlings
and young trees of less than six inches in diameter at a
hei ght of four feet fromthe ground”. Tinber was to be’ cut
subject to certain conditions. After the contract was
entered into the Latvian Assenbly passed a | aw by which the
forest becane the property of the Latvian State and the
contract stood annulled and all property and rights of
vendors and purchasers in the forest were confiscated. It
was held by the Court of Appeal that the contract was not a
contract for the Sale of specific goods in a deliverable
state within the neaning of 's. 18 r. 1 of the Sale of .Goods
Act , 1893; that the goods in question were neit her
identified nor agreed upon; that it was not every tree in
the forest which passed, but-only those conplying wth
certai n measurenents not then nade; that the tinmber was not
in a deliverable state until the purchasers had severed it
and that they could not under the definition in the rule be
bound to take delivery of an undeterm ned part of a tree not
yet identified, and accordingly the property in the tinber
had not passed under s. 18 r. 1.
Several cases have arisen in’ this Court in which the breach
of claim to a fundanental right of the purchaser who had
entered into a contract for purchasing standing trees before
the enactnment of the Madhya Pradesh Abolition of Proprietary
Ri ghts (Estates, Mihals, Alienated Lands) Act, 1950, was set
up. These cases may be briefly noticed. I n. Chhot abha
Jet habhai Patel & Conmpany v. The State of Madhya Pradesh(2)
this Court held that the rights conferred  upon "t he
contractors wunder agreenents with the proprietors of the
estates before the date on which the estates vested in the
State, under which they were entitled to _pluck, collect and
carry away tender |eaves, to cultivate, culture and acquire
lam and to cut and carry away teak and tinber and other
species of trees were nerely rights of licence, and that the
contractors were not proprietors nor persons having any
interest in the proprietary rights through the proprietors,
within the neaning of the Act. The rights of the
contractors were also held not to be encunbrances w thin the
meani ng of the expression "free from encunbrances in s. 3(1)
(1) [1927] 1 K. B, 298. (2) [1953] S.C.R 476
453
of the Act. The contractors were held entitledto a wit
against the State prohibiting the State from interfering
with the rights of the contractors wunder the cointracts
which they had entered into with the proprietors. In that
case the Court held that the estate vested in the State by
virtue of ss. 3 and 4 of the Madhya Pradesh Act, ~and the
right to the trees also vested in the State, but the State
had no right to obstruct the contractors in exercise of the
rights wunder the contracts and on that ground a wit of
prohibition was issued. It was held that the contractors
had no proprietary rights nor did they possess any interest
in the proprietary rights through the proprietors to the
trees and the | eaves, and on that account the rights of the
contractors did not vest in the State. It was assuned,
wi thout indicating the ground on which it was so assumned,
that the contractual obligations which were undertaken by
the Jagirdars were enforceable against the State after the
estate vested init. It was observed at p. 483:
"The petitioners are neither proprietors
within the neaning of the Act nor persons
having any interest in the proprietary right
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t hrough t he proprietors. There is no

provision in the Act which extinguishes their

rights in favour of the State."
But this case was dissented fromin a later decision of this
Court in Shrimati Shantibai v. State of Bonbay & Os.(1).
In that case under an unregistered instrunent a contractor
was granted a right to take and appropriate all kinds of
wood from certain forests in the Zamndari After the
enactment of the Madhya Pradesh Abolition of Proprietary
Rights (Estates, Mahals, Alienated Lands) Act, 1950, al
proprietary rights in land vested in the State and the
contractor could no |onger cut any wood. The petitioner
applied to the Deputy Comm ssioner and obtained fromhim an
order under s. 6(2) of the Act permitting her to work the
forest and start cutting the trees. The Divisional Forest
Oficer |later passed an order directing that her name nmay be
cancelled and material s cut by her forfeited. A petition
for a wit was then noved in this Court. This Court held
that the contractor had no right in the forest or the trees.
The Court ~observed that if it was a right in imovable

property it —could not be enforced because there was no
registered instrunent: ~if it was clained that a profess-
prenatal was transferred by it ,was still wunenforceable

because the instrunent granting the right was unregistered:
if it was a contract giving rise to a purely personal right,
assum ng that the contract was property within the neaning
of Art. 19(1)(f) and Art. 31(1) of ~the Constitution the
State had not acquired or taken possession of ‘that property.
The Court declined to followthe earlier judgment of this
Court in Chhotabhai Jethabhai Patel & Conpany’ s case(2).

(1) [1959] S.C.R 265 (2) [1953] S.C.R 476
L2 Supe. CI/70 17
454

In Mhadec, v. The State of Bonbay (1), again
simlar question was raised by a contractor who had
purchased the right to reove forest produce---mainly tendu
| eaves, fromthe forests included(in the Zam ndari bel ongi ng
to the proprietors prior to the enactnent of the Mdhya
Pradesh Abolition of Proprietary Rights (Estates, Mhals,
Ali enated Lands) Act, 1950. The Court in that case held
that the contracts were unenforceabl e, because they were not
registered and that in any event the agreements did  not
amount to grant of any proprietary right by the proprietors
to the contractors and their renmedy was not against the
State because the State had not taken of such contracts or
l'i censes.

In State of Madhya Pradesh v. Yakunuddin(2) t he
contractors’ right derived fromthe Jagirdar prior to the
enact ment of the Madhya Pradesh Abolition of Proprietary
Rights (Estates, Maltais, Alienated Lands) Act, 1950, to cut
and renove the trees was held not enforceable against the
State.

In all these cases there had been a partial exam nation
of the problemin the light of a claimto an existing -and
enforceabl e fundanontal right vested in the contractor. In
the first case Chhotabhai Jethabhai Patel & Conpany’s
case(3) the Court held, w thout disclosing the ground for so
hol ding, that the fundanental right of the contractor was
enforceable against the State. In Shrimati Shantabai’s
case(4) 'and Mahadeo’s case(1l) the Court held that there was
no infringenment of any fundanental right and in Yakinuddin's
case(2) which reached this Court in 'appeal from an order
held that the rights were not enforceable 'against the
State.

The present case ari ses. out of a suit instituted for

a
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recovery of conpensation by a contractor who was prevented
from enforcing his claimin respect of the forest trees
under the ternms of the contract entered into wth the
Jagirdar. The contract was one relating to sale of future
goods, but it was not a contract for sale of specific
property in a deliverable state. Title to the |ogs which
the plaintiff had agreed to purchase did not vest in him at
the date on which the estate vested in the State of Mdhya
Pr adesh. On that ground the plaintiff's claim to cut
standing trees in the forests of Sonpur Jagir after they
vested in the State was rightly negati ved.

The appeal fails and is dism ssed with costs.

R K. P.S.

Appeal dism ssed.

(1) [1959] Supp. 2 S C.R 339.

(3) [1953] S.C.R 476.

(2) [1963] 3 S.C R~ 13.

(4) [1959] S.C.R 265.
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