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ACT:

Del hi Rent Control Act, 1958: Sections 14(1) proviso
(b), 16(2) and (3)-Tenant-Eviction on ground of sub letting-
consent to sub letting should be in witing-Mere permssion
or acqui ecence would not do-Wiiver of this statutory right-
Not perm ssi bl e.

HEADNOTE:
%

The respondent-1andlord sought evi ction of the
appel l ant-tenant on the ground of having sub-let wthout
witten consent the portion in his occupation in favour of
Ms. RC  Abrol & Co. The appellant resisted the petition
for eviction, contending that it was not mmaintainable inthe
absence of a notice to quit while deternmning the tenancy,
that there was no sub-letting or parting of possession by
the appellant in favour of Ms. R C Abrol & Co., in view of
Clause 14 of the Lease agreement, which provided: "That the
| essee undertakes not to sub-let the prem ses to any ot her
party without the witten perm ssion of the | essor and that
the lessee’s contractors Ms.R C. Abrol and Co. wll share
the premises wth the pernission of the lessor". The Rent
Control Tribunal ordered eviction of the appellant on the
ground of sub-letting.

The High Court dismssed the Second Appeal of the
appel l ant and confirnmed the decision of the Rent Contro
Tri bunal ordering eviction.

In the appeal to this Court by special Ileave it was
contended for the appellant, that there was no sub-letting
or parting of possession by the appellant-tenant in favour
of Ms. RC Abrol & Co. (P) Ltd., and that if there was
sub-letting that had been nmde with the witten consent of
the | andl ord.

Di sm ssing the Appeal

AN
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HELD: 1. Sections 14(1) proviso (b), 16(2) and (3) of
the Delhi Rent Control Act, 1958 require the tenant to
obtai n consent of the landlord in witing for sub-letting of
the premises. The purpose of such witten consent was that
it would cut out litigation on this ground. Mere perm ssion
or acqui escence would not do. The consent nust be to the
specific sub-letting and nust be in witing. There is no
i mplied perm ssion. [1026A, 1028D]

1024

South Asia Industries Private Ltd. v. S. Sarup Singh &
others, A.1.R 1966 S.C. 346,referred to.

Raja Ram Goyal v. Ashok Kumar and others,[1975] Al
India Rent Control Journal 534; Kartar Singh v. Shri Vijay
Kumar and Anot her, [1878] All India Rent Control Journal 264
and M's. Delhi Vanaspati Syndicate, Del hi v. Bhagwan Dass
Faquir Chand, A 1.R 1972 Delhi 17, approved.

2. Everyone has a right to waive and to agree to waive
the advantage of a law made solely for the benefit and
protection of ~the individual ~in his individual capacity.
Waiver is a question of fact which has to be decided by
facts and evidence. [1029C]

Chaplin v. Snmith, [1926) 1 King s Bench Division 198,
referred to.

In the instant case, there was no question of waiver.
There was no conscious relinquishnment of  the advantage of
any statute. No Court has gone into this fact. It does not
seemto have been urged before the Hgh Court also. As this
requirenent of the statute is in the public interest there
cannot be any question of waiver ~of a right, dealing with
the rights of the tenants or thelandlord. [1029D]

3. To constitute sub-letting there must be parting of
the Il egal possession. Parting of the | egal possession neans
possession with the rights to include and also the right to
exclude others. This is a question-offact. [1032B]

Meht a Jagjivan Vanechand v: Doshi Vanechand, A Il.R
1972 CGujarat 6, referred to.

In the instant case, exclusive possession was given to
the subl essee, R C. Abrol & Co. and the tenant has
transferred the right to possess.in that portion. /It is
clear that the sub-letting was done w hout the consent in
witing of the landlord. There was, therefore an-inevitable
breach of the covenant. The Hi gh Court was therefore right
in upholding the order of the Rent Control Tribunal and
directing eviction of the appellant. [1032G 1033A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1425 of
1973.

Fromthe Judgnment and Order dated 21.9.1973  of the
Del hi High
1025
Court in S.A O No. 294 of 1972.

Dr. Shankar GChosh and Rathin Das for the Appellant.

A.B. Rohtagi, Soli J. Sorabjee, Ms. R Swanm, AK
Verma and Ms. S. Sethna for the Respondents.

The Judgnent of the Court was delivered by

SABYASACH MUKHARJI J. This is an appeal by specia
| eave directed against the judgnment and order of the High
Court of Delhi dated the 21st Septenber, 1973 in Second
Appeal No. 294/72. The H gh Court dismissed the Second
Appeal of the appellant and confirmed the decision of the
Rent Control Tribunal and ordered eviction. Before the H gh
Court three contentions were urged nanely: -
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1. The petition for eviction was not naintainable in
the absence of a notice to quit while determ ning
the tenancy,

2. There was no sub-letting or parting of possession
by the appellant-tenant in favour of R C. Abrol &
Conpany Pvt. Ltd.,

and

3. If there was such sub-letting, it had been nmade
with the witten consent of the landlord so was
not acti onabl e.

The Rent Control Tribunal confirned the findings
against the appellant in all the three contentions and the
High Court also affirmed the findings of the Rent Contro
Tribunal. W nust note that no contention was raised before
us as far as point No. 1, nanmely notice was not served. The
only contention before us-was that there was no sub-letting
or parting of the  possession by the appellant-tenant in
favour of R C. Abrol & Company Pvt. Ltd. and secondly it was
urged that if there was sub-letting that had been made with
the witten consent of thelandlord. The Cause 14 of the
| ease deed inthe nstant” case which provides, inter alia,
the ternms and conditions is as foll ows: -

"Cl ause 14-That the | essee undertakes not to sub-
let the premises to any other. party w thout the
witten permission of the l|essor, and that the
| essee’s contractors Ms R C. Abrol & Co. wll
share the premses with the permission of the
| essor."

1026
This is in consonance also with provisions of Section
14(1)(b) of the Delhi Rent Control Act, 1958 (hereinafter
called the Act) and Sub-Sections (2) and (3) of Section 16
of the said Act. The first question, therefore, is whether
there was any sub-letting and secondly if so was the sane
with the consent in witing of the landlord. Al these
guestions are essentially questions of facts and were held
agai nst the appellant by the Rent ‘Control Tribunal which was
the final Court of facts, applying the correct propositions
of law. This concl usion has been affirned by the H gh Court.
Before us it was pointed out by Sree Shankar CGhosh, | earned
counsel for the appellant, that it was not necessary that
the consent to sub-letting should be in witing and what he
contended was that it was necessary to have the consent and
the manner of proving consent was provided in witing. In
ot her words, he contended that the provision which required
that the consent should be in witing nmeant it was mandatory
so far as it enjoined consent but it was directory so far as
it said that such consent should be in witing., Apart from
the statute in this case, we find it difficult to accept
this argunment in view of the specific clause in the statute
hereinbefore. In South Asia |Industries Private Ltd. v. S.
Sarup Singh and others, A/ 1.R 1966 S.C 346. Justice A K
Sarkar as the | earned Chief Justice then was, observed that
the object of interpreting a statute was to ascertain the
intention of the | egi sl ature in enacti ng it. An
interpretation defeating the object of a statute is,
therefore, not permssible.
I n paragraph 11 of the judgnent at page 350 the |earned
Judge observed as follows: -
"I notice that the | ease gave no express right to
the lessee to assign wth or without the consent
of the lessor. The | essee no doubt had that right
under the Transfer of Property Act. It may be that
under the clause the |essee’s assignee would be
i ncluded in the expression "l essee" as used in the
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lease; that is the entire effect of the clause.
But this would be so whether the |essor had
consented to the assignnent or not. therefore this
clause does not lead to the conclusion that the
| essor had consented to the assignnent. It is of
no assistance in the present case. | am also
inclined to the view that the consent contenpl ated
by Section 14(1) proviso (b) is a direct consent
to a contenplated assignnent to a particular
assi gnee. See Regi onal Properties Ltd. V.
Frankenschwerth, [1951] 1 Al ER 178. Cearly the
clause in the case relied upon could not be a
consent of this kind."
1027

It is true that Justice R S. Bachawat had expressed the
view that the consent coul d be general or special but in the
case before the Court there was no conduct which showed that
there was  consent by the general words of the clause in the
deed. W ~'are of the opinion on reading of the different
provi sions that the consent enjoined by bargain between the
parties in_this case nust be in witing and nust be to the
specific sub-letting.

That was the view of the Delhi H gh Court in Raja Ram
CGoyal v. Ashok Kumar and others, [1975] Al India Rent
Control Journal 534. In Kartar Singh v. Shri Vijay Kumar and
Anot her, [1978] Al /Andia Rent Conrol “Journal 264 the Hi gh
Court of Punjab & Haryana has al so expressed simlar view
In the case of Ms Delhi Vanaspati Syndicate, Delhi v. Ms
Bhagwan Dass Faqir Chand, (A 1R 1972 Delhi 17) Khanna,
C.J. as he then was of the Delhi H gh Court observed at page
19 of the report:

"Section 16 of the Act of 1958 holds the key to
the interpretation of provisions of Cause (b) of
sub-section (1) of Section 14 of this Act as well
as of Cl ause (b) of subsection (1) of S. 13 of the
Act of 1952. It deals with restrictions on sub-
letting. Sub-section (1) of section 16 nmkes sub-
letting lawful though it was w thout the consent
of the landlord provided that the sub-letting has
taken place before 9th day of June;, 1952 and the
sub-tenant is in occupation of the prenmises at the
time when the Act of 1958 cane into force. Sub-
section (2) of section 16 reiterates t he
provisions of Cause (b) of sub-section (1)  of
Section 13 of the Act of 1952 and | ays down that
the sub-letting after 9th day of June, 1952
wi t hout obtaining the consent in witing of the
| andl ord shall not be deened to the lawful. It
does not say that the requisite consent should be
obt ai ned before sub-letting the prem ses and the
consent obtained after sub-letting will “not enure
for the benefit of the tenant.

However, sub-section (3) of Section 16
prohibits subletting of the prem ses after
commencenent of Act of 1958 without the ’'previous’
consent in witing of the landlord. The use of
word 'Previous’ in this sub-section shows that
where it was the intention of the |egislature that
the consent in witing should be obtained before
sub-letting, it said so specifically. The absence
of the word 'Previous’ in subsection (2) shows
that it was not the intention of the |egisla-

1028
ture that the consent in witing could be obtained
before sub-letting. Before the Act of 1952 a
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tenant coul d successfully show acqui escence of the
landlord in sub-letting to escape forfeiture of
tenancy. Since the absence of consent in witing
by a landlord for sub-letting gave rise to
unnecessary litigation between a landlord and a
tenant, the Act of 1952 required the consent of
the landlord in witing after its comencenent.
The purpose seened to be that the consent of the
| andl ord evidence by a witing would cut out
l[itigation on this ground. After all a landlord
could al ways agree to sub-letting either before or
after sub-letting of the prem ses. For that reason
no condition was laid down that such consent
shoul d be obt ai ned bef ore sub-letting t he
prem ses."

W are in agreenent with this approach to the
interpretation and it “is in_ consonance wth the view
expressed by this Court earlier as nmentioned hereinbefore.
In the aforesaid view of the natter we are of the opinion
that it 'was necessary for the tenant to obtain the consent
inwiting to sub-letting the prem ses. The nere perni ssion
or acquiescence wll not do. The consent nust be to the
specific sub-letting ~and nmust be in witing. Indeed there
was no inplied perm'ssion also here. Qur attention was drawn
to the fact that /'thelandlord had witten letter to the
tenant and the landlord objected to the sub-letting, the
nonment he realised the situation.

In that viewof the matter we are clearly of the
opinion that in this case there was no consent’' in witing on
the part of landlord to such sub-lTetting.

Dr. Shankar Ghosh tried to state that in view of the
fact that the key of the premises was stated to be in the
custody of the tenant, there was no sub-letting. It was the
nmere user, it was wurged. It is difficult to accept. this
contention. The case of sub-letting was accepted as has been
found by all the Courts in this case.

Qur attention was drawn to the certain observations on
the question of di rect ory/ mandat ory nat ure of the
requi renent that consent should be.in witing.

Rel i ance was placed on the observations of Craies on
Statute Law 7th Edition 261 wherein in the election case
requi rement that ballot paper had to be kept in a particular
manner was considered to be
1029
directory and similarly it was submitted ~in this case the
requi renent of the consent to be in witing should be
construed to be directory. It was urged that the conduct of
the parties indicated that there was no breach of the
covenant. W are unable to agree. Here the situation is
clearly different. Here the requirenment of consent to be in
witing was to serve a public purpose, i.e., “to avoid
di spute as to whether there was consent or not.

Rel i ance was al so pl aced on the observations of Maxwell
inthe Interpretation of Statutes 12th Edition at page 328
on the question of waiver:

Everyone has a right to waive and to agree to waive the
advant age of a law nmmde solely for the benefit and
protection of the individual in his individual capacity. W
are, however, in this case unable to agree. Firstly, in this
case there was no case of waiver. Waiver is a question of
fact which has to be tested by facts and evidence. There was
no conscious relinqui shnent of the advantage of any statute.
No Court has gone into this fact. It does not seemto have
been urged before the H gh Court also. Apart fromthis, in
this requirement of the statute which is in the public




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

interest there cannot be any question of waiver of a right,
dealing with the rights of the tenants or the landlord. In
Chaplin v. Smith, [1926] 1 King's Bench Division 198, it was
hel d that physical possession was not sufficient, there nust
be | egal possessi on.

The question was whether there was any consent in
witing in this case. W have noticed O ause 14 of the | ease
deed states that the |lessee will not sublet the prem ses or
any part to any party without the witten perm ssion of the
| essor except that the | essee’s Contractors Ms R C. Abrol &
Co. Pvt. Ltd. will share the prem ses with the perm ssion of
the lessor. So the pernmission of the |essor was there but
the purpose was of the sharing with Ms R C Abrol & Co.
Pvt. Ltd. was not of leasing the prenises to any other
entity. For the purpose of this, it is suffice for us to
state that Cause 14 as enjoined did give permssion of
| easing the premses toMs. RC & Co. Pvt. Ltd. which was
a different entity.

Dealing with this contention the Hi gh Court observed in
its judgnment that the conpany had  been incorporated sone
time in 1957 after the comencenent of the tenancy. Conpany
was a distinct legal entity. It appears in this case that
the conpany was conposed of the different persons. The Hi gh
Court noted that there was never any
1030
consent in witing of the landlord to 'sub-letting the
prem ses to the incorporated conpany. The -permi ssion mnust
have been in witing and specific in the words of Justice
Sarkar in South Asia Industries Private Ltd. v. Sarup Singh
and others, (Supra).

In the case of Mhta Jagjivan Vanechand v. Dosh
Vanechand, (A 1.R 1972 Gujarat 6), Justice Thakkar as he
then was of the Gujarat Hi gh Court observed at page 8 of the
report:

"A simlar question was raised before the Mudras
Hi gh Court in Gundal palli® Rangamannar Chetty v.
Desu Rangi ah, AIR 1954 Madras 182. A reference was
made to Jackson v. Sinpns, [1923] 1 Ch. 373, and
the distinction drawn between physi cal” possession
and | egal possession in ‘that decision was taken
into account in rejecting the contention of the
 andl ord that there was a —subletting or
assignment. It has been observed by the ~Madras
Hi gh Court in paragraph (5) of the said decision
as under: -

"I'n *Jackson v. Sinmons’ [1923] 1 Ch. 373(B) the
guestion was whether the tenant broke a simlar
covenant. The def endant who was the tenant,
wi t hout the plaintiffs’ consent or. know edge
agreed for the sum of Ls 7 per week to allow the
proprietor of a night club carried “on in a
basenent beneath the shop to the front part of the
shop between the hours of 10.30 P.M and 2 a.m
for the sale of tickets of adm ssion to the club
Roner J. held that the arrangenment conferred to
estate or interest in the dem sed prenises but was
a nmere privilege or licence to use portion
thereof, the defendant retaining the | ega

possession of the whole and did not therefore
constitute a breach of the covenants not to
assign, underlet or part with the dem sed preni ses
or any part thereof." The Madras Hi gh Court also
relied on an observation nade by Scrutton L.J. in
Chaplin v. Smith, [1926] 1 KB 198, at p. 211

wherein it was observed:
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1031

1032

"He did not assign; nor did he underlet. He was
constantly on the premises hinself and kept the
key of them He did business of his own as well as
busi ness of the conpany. In ny view he allowed the
conpany to use the premses while he hinself
remai ned in possession of them"”

Rel i ance was al so pl aced on the Treatise of Foa on
Landl ord and Tenant, 6th Edn. at page 323, where
the law on the subject has been summarized in the
fol |l owi ng words:

"The mere act of letting other persons into
possession by ‘the tenant, and permitting themto
use the premi ses for their own purposes, is not so
long as he retains the | egal possesion hinself, a
breach of the covenant." After considering al
these deci sions, the High Court of Madr as
extracted the follow ng principles and cane to the
conclusion that a mere taking in of partners did
not anpbunt to transferring of possession and did
not constitute _assignment - or subletting. Says the
Madras Hi gh Court:

"It is clear from the aforesaid decisions that
there cannot be a sub-letting unless the |essee
parted with 1egal possession. The nere fact that
another is/ allowed to use the prem ses while the
| essee retains the | egal possession is not enough
to create a sub-lease. Section 105 of the Transfer
of Property  Act defines a |ease of imovable
property as  to transfer of right to enjoy such
property. Therefore to create a |l ease or sub-|ease
aright to exclusive possession and enjoynent of
the property should be conferred on another. In
the present case the exclusive possession of the
prem ses was not given to the second respondent.
the first respondent continued to be the |essee,
though in regard to the business carried on in the
prem ses he had taken in other partners. The
partners are not given any exclusive possession of
the prem ses or a part - thereof. The first
respondent continues to be in possession subject
tothe liability to pay rent to his landlord. The

partnership deed also, as | have already stated,
does not confer any such right in the prenises on
the other partners. I, therefore, hold in the

circunst ances of the case the first respondent did
not sublet the prem ses to the second respondent,
and therefore he is not liable to be evicted under
the provisions of Act No. 25 of 1949."

The view taken by ne is reinforced by the opinion
expressed by the WMadras H gh Court- in the
aforesaid decision. A sinmilar view has also been
taken by Saurashtra Hi gh Court in Karsandas Ranji
v. Karsanji Kalyanji, AR 1953 Sau. 113 at pp. 114
& 115. In ny opinion, it is therefore clear

that there has been no assignnent or subletting in
favour of the partners of the firmby the tenant
so as to attract the Bar of s. 13(1)(e) of the
Rent Act. The view taken by the |lower Courts is
correct and no exception can be taken thereto.

There is no dispute in the |egal proposition that there
must be
| ega
and al so

parting of the legal possession. Parting of the

possessi on means possession with the right to include

right to exclude others. That is, in our opinion
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is the matter of fact. In this case, it has been found that
there was a right of possession in favour of the sub-I|essee
R C. Abrol & Co. Pvt. Ltd. and right to exclude indeed as it
appears from the narration of the fact that the conpany has
gone into liquidation and the official |iquidator has taken
possession of the prem ses on behalf of the |iquidator and
that nust be on the basis that it was the asset belonging to

the conpany. 1In that aforesaid view of the natter we are
unable to accept this proposition that there was no sub-
letting.

Dr. Shankar Ghosh drew  our attention to t he
observations of the Hgh Court of Delhi in the follow ng
t hree cases:

Vishwa Nath and Anr. v. Chaman Lal Khanna & O hers,
[1975] Al India Rent Control Journal 514.

Shri Gurdial Singh v Shri Brij Kishore & Ohers,
[1970] Del hi Law Times 592.

M's Reliable Finance Corporation (P) Ltd. v. Ms
Cl earing House and Agencies Private Ltd & Os. [1984] 2 Rent
Control  Reporter 449,

Madras Bangal ore Transport Co. (West) v. Inder Singh
and Others, [1986] 3 S.C. C. 62.

He contended that in the light of the aforesaid
authorities in this case, there was no parting of |ega
possession in favour of the sublessee. W are wunable to

accept this position. In the instant case, exclusive
possession was given to the sub-lessee and the tenant had
transferred the right to possess in  that portion. It is

clear that subletting was done wthout the consent in
witing of the landlord. If that is so, there was inevitably
breach of the covenant.

In that view of the matter the Hi gh Court was right in
uphol di ng
1033
the order of the Rent Control Tribunal and directing
eviction of the appellant. The appeal, therefore, nust fai
and is accordingly dismssed.

In view of the fact that the appellant has been in
possession of the premises for quite sone tine and to make
its arrangements for shifting we direct the decree for
eviction shall not be executed before 30.6.1988 provided the
appel lant files the usual wundertaking in this Court wthin
four weeks fromtoday. Mesne profits wll be payable from
1st of Decenber 1987 @ Rs.7,000 per nmonth wuntil the
possession is delivered.

1. That the appellant wll hand over vacant and
peaceful possession of the premi ses to the respondents on or
bef ore 30.6.1988 from today.

2. That the appellant wll pay to the  respondent
arrears of rent, if any, within one nonth fromtoday.

3. That the appellant will pay to respondent further
conpensation for use and occupation of the prenises nonth by
nmont h before 10th of every nonth.

4. That the appellant will not induct any other person
in the prem ses.

The Court further directs that in default of conpliance
with any one or nore of these conditions or if the
undertaking is not filed as required within the stipul ated
time, the decree shall become executable forthwth.

N. V. K. Appeal dism ssed.
1034




