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ACT:

Forei gn Exchange Regulation Act (7 of 1947), ss. 8(1) 23(1-
A) and 24(1)--Mens rea-\Wen a necessary- ingredient of
of fence-Publ i cation of notificati on- Know edge of
notification-Wen can be inputed-"Cargo" _and "persona
Luggage", neani ng of.

HEADNOTE:

The respondent, a Gernan snuggler, |left Zurich by plane on
27th  Novenber 1962 with 34 kilos of gold concealed on his
person to be delivered in Manila. The plane arrived in
Bonbay on the 28th but the respondent did not cone out of
the plane. The Custons Authorities exam ned the manifest of
the aircraft to see if any gold was consigned by any
passenger, and not finding any entry they entered the pl ane,
searched t he respondent, recovered the gold and charged him
with an offence under ss. 8(1) and 23(1-A) of the  Foreign
Exchange Regul ation Act (7 of 1947) read with a notification
dated 8th Novenber 1962 of the Reserve Bank of India which
was published in the Gazette of India on 24th Novenber. The
respondent was convicted by the Magistrate, but acquitted by
the High Court on appeal. |In the appeal by the State to the
Supreme Court, the respondent sought to support the judgnent
of the H gh Court by contending that : (i) Mens rea was an
essential ingredient of the offence charged and as it —was
not disputed by the prosecution that the respondent was not
| aware of the notification of the Reserve Bank, he could
not be found guilty, (ii) the notification being nerely
subordinate or delegated legislation could be deenmed to be
in force only when it was brought to the notice of persons!
affected by it and (iii) the second proviso in the
notification requiring disclosure in the manifest was not
applicable to gold carried on the person of a passenger

HELD : (per RAJAGOPALA AYYANGAR and MUDHOLKAR JJ.) (i) On
the I anguage of s. 8(1) read with s. 24(1) of the Act, which
throws on the accused the burden of proving that he had the
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requisite pernmssion to bring gold into India, there was no
scope for the invocation of the rule that besides the nere
act of wvoluntarily bringing gold into India any further
nmental condition or nens rea is postul ated as necessary to
constitute an offence referred to in s. 23(1-A). Furt her
the very object and purpose of the Act and its effectiveness
as an instrument for the prevention of snmuggling would be
entirely frustrated if a condition were to be read into the
sections qualifying the plains wrrds of the enactnent, that
the accused should be proved to have know edge that he was
contravening the law before he could be held to have
contravened the provision. [145G 147G 154C-D; 157D E].
Case | aw revi ewed.

The | ndo-China Steam Navigation Co. Ltd. v. Jasjit Singh

Addl . Col l ector of Custonms, Calcutta (A 1.R 1964 S.C.
1140) foll owed.
(ii) The notification was “published" and made known in

India by publicationin the and the ignorance of it by the
respondent who isa foreigner was wholly irrelevant and
nmade no difference to his liability. [163B-D].

124

In the absence of any statutory requirement the rule is that
subordi nate or del egated | egislation should be published in
the wusual form that is, by publication within the country
by such nedia as /'are generally adopted to notify to al
persons concerned and publication in the Oficial Gazette is
the ordinary nmethod of bringing a notification or rule to
the notice of persons concerned. [164A-B].

Lim Chin Aik v. The Queen [1963] ‘A.C. 160, Di stinguished.
Johnson v. Sargant & Sons [1918] ‘1 K B. 101 and Inperator v.
Leslie Gailt I.L.R [1945] Bom 681, referred to.

An enactnent on the lines of the U K Statutory Instrunents
Act, 1946 or suitable anendnment of General O auses Act (10
of 1897) to clarify when subordinate |egislation could be
said to have been passed and when it~ comes into effect,
suggested. [164E-F].

(iii) The term"cargo" in the notification is /used in
contradistinction to personal luggage" in the law relating
to the carriage of goods. The l|atter has been -defined as
what ever a passenger takes with himfor his personal use or
conveni ence ei t her with reference to hi s i medi ate
necessities or for his personal needs at the end of the
journey. Gold of the quantity and in the formand manner in
which it was carried by the respondent would certainly not
be "personal |uggage." [165E-(F.

Per SUBBA PAO J. (dissenting) : (i) The respondent shoul d
not be held guilty of contravening the provisions of s. 8 of
the Act read with the notification issued by the Reserve
Bank, as it was not proved he had knowi ngly brought / gold
into I ndi a in contravention of the terns of t he
notification. [141C D .

There is a presunption that nmens rea is an essentia
i ngredient of a statutory offence; but this nay be rebutted
by the express words of a statute creating the offence or by
necessary inplication. But the nmere fact that the object of
a statute is to pronote welfare activities or to eradicate
grave social evils is in itself not decisive of the question
whether the element of guilty nmind is excluded from the
i ngredients of the offence. Mens rea by necessary
i mplication can be excluded froma statute only where it is
absolutely clear that the inplementation of the object of a
statute would otherwise be defeated and its exclusion
enabl es those put under strict liability by their act or
om ssion to assist the promotion of the law. The nature of
mens rea that wll be inplied in a statute creating an
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of fence depends wupon the object of the Act and the
provisions there of. [139D-(QF.

Case | aw revi ewed.

Lin Chin Aik v. The Queen [1963] A.C. 160, relied upon

(ii) The respondent was not guilty of the offence as it had
not been established that he had know edge of the contents
of the notification. [142F].

There s no provision providing for the publication of the
notification nmnade by the Reserve Bank of India inposing

conditions on the bringing of gold into India. The fact
that it was published in the Oficial Gazette does not
affect the question. In such cases the maxi mthat ignorance

of law is not an excuse cannot be invoked and t he
prosecution has to bring home to the accused that he had
knowl edge or could have had know edge if he was not
negl i gent or had rmade proper enquiries. [142C- E].

Lin Chin Alk v. The Queen [1963] A C. 160, relied upon
(ii1)The perm ssion given in the notification could be taken
advantage  of ~ only by a person passing through India to a
foreign country if he dec-

125

ared the gold in his possession in the manifest for transit
as "bottom or "transhipnent cargo". [131A-B].

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION : Crim nal Appeal No. 218 of
1963.

Appeal by special |eave fromthe judgment and order dated
Decenmber 10, 1961, of the Bonbay High Court -in  Crimnal
Appeal No. 653 of 1963.

H. N. Sanyal, Solicitor-Gen‘eral, N S. Bindra and R H

Dhebar, for the appellant.

Soli Soharabji, A J. Rana, J. B. Dadachanji, 0. C. WMathur
and Ravi nder Narain, for the respondent.

SUBBA RAO J., delivered a dissenting opinion. The /judgnent
of RAJAGOPALA AYYANGAR and MUDHOLKAR JJ. was delivered by
AYYANGAR J.

Subba Rao J. | regret ny inability to agree. This® appea

rai ses the question of the scope of the ban inposed by ’'he
Central Governnent and the Central Board of Revenue in
exercise of the powers conferred on themunder S. 8 of the
Forei gn Exchange Regul ation Act, (7 of 1.947), hereinafter
called the Act, against persons transporting  prohibited
articles through India.

In exercise of the powers conferred under S. 8 of the Act
the, Government of India issued on August 25, 1948 a
notification that gold and gold articles, anobng others,
should not be brought into India or sent to India except
with the general or special pernission of the Reserve Bank
of India. On the same date the Reserve Bank of India issued
a notification giving a general pernission for bringing or
sendi ng any such gold provided it was on through transit - to
a place outside India. On Novenber 24, 1962, the Reserve
Bank of |India Published a notification dated Novenber 8,
1962 in supersession of its earlier notification placing
further restrictions on the transit of such gold to a place
outside the territory of India, one of thembeing that such
gol d should be declared in the "Manifest" for transit in the
"same bottom cargo" or "transhi pment cargo". The respondent
left Zurich by a Swiss air plane on Novenber 27, 1962, which
touched Santa Cruz Air Port at 6.05 a.m on the next day.
The Custons O ficers, on the basis of previous information,
searched for the respondent and found himsitting in the
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pl ane. On a search of the person of the respondent it was
found that he bad out on a jacket containing 28 conpartnents
and in 19 of them

64 -9

126

he was carrying gold slabs weighing approximately 34 kil os.
I was also found that the respondent was a passenger bound
for Manila. The other facts are not necessary for this
appeal . TV, Novenber 24, 1962 there was a genera

permi ssion for a person to bring or send gold into India, if
it was on through transit to place outside the territory of
India; but fromthe date it could not be so done except on
the condition that it was declared in the "Manifest" for
transit as "sane bottom cargo" or- "transhipnent cargo"

Wien the respondent boarded the Swiss plane at Zurich on
Novermber 27, 1962, he could not have had know edge of the
fact that the said condition had been i nposed on the genera

perm ssion given by the earlier notification. The old was
carried on the person of the respondent and he was only
sitting 'in the plane after it touched the Santa Crus
Ai rport. The respondent was prosecuted for inporting gold
into India under s. 8 (1) of the Act, read with s. 23 (1-A)
thereof, and under s. 167 (8) (1) of the Sea Custons Act.
The |earned Presidency Magistrate found the accused guilty
on the two count and sentenced himto rigorous inprisonnent
for one year. O appeal the H gh Court of Bonbay held that
the second proviso to the relevant notification issued by
the Central Governnment did not apply to a person carrying
gold with himon his body, that even if it applied, mens rea
bei ng a necessary ingredient of the offence, the respondent,
who brought gold into India for transit to Manila, did not
know that during the crucial period such a condition had
been i nposed and, therefore, he did no, conmit any offence.
On those findings, it held that the respondent was not
guilty wunder any of the aforesaid sections. In the result
the conviction by the Presidency Magistrate was set aside
Thi s appeal has been preferred hy special |eave against the
sai d order of the High Court.

Learned Solicitor-General, appearing for the State of © Maha-
rashtra, contends that the Act was enacted to  prevent
smuggling of gold in the interests of the economc stability
of the country and, therefore, in construing the relevant
provi sions of such an Act there is no scope for applying the
presunption of common lawthat nens rea is a necessary
ingredient of the offence. The object of the statute and
the mandatory ternms of the rel evant provisions, the argunent
proceeds, rebut any such presunption and indicate that nens
rea is not a necessary ingredient of the offence. He
further contends that on a reasonable construction of the
second proviso of the notification dated Novenber 8, 1962
issued by the Board of Revenue, it should be held'that the
general permission for bringing gold into India is subject
to the condition

127

laid down in the second proviso and that, as in the present
case the gold was not disclosed in the Mnifest, the
respondent contravened the ternms thereof and was, therefore,
liable to be convicted under the aforesaid sections of the
Foreign Exchange Act. No argunent was advanced before us
under S. 168 (8) (1) of the Sea Customs Act and, therefore,
not hi ng need be said about that section

Learned counsel for the respondent sought to sustain the
acquittal of his client practically on the grounds which
found favour with the Hgh Court. | shall consider in
detail his argunent at the appropriate places of the
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j udgrent .

The first question turns upon the rel evant provisions of the

Act and the notifications issued thereunder. At the outset

it would be convenient to read the relevant parts of the

sai d provisions and the notifications, for the answer to the

guestion rai sed depends upon them
Section 8.(1) The Central Governnent nay, by
notification in the Oficial Gazette, order
that subject to such exenptions, if any, as
may be contained in the notification, no
person shall, except wth the general or
speci al perm ssion of the Reserve Bank and on
paynment of the fee, if any prescribed, bring
or send into India any gold............
Expl anation.-The bringing or sending into any
port or place in India of any such article as
aforesaid “intended to be taken out of India
wi-t hout being renmoved from the ship or
conveyance in which it is being carried shal
nonet hel ess be deened to be bringing, or, as
the case may be, sending into India of that
article for the purpose of this section.
In exercise of the power conferred by the said
section on the Central Governnent, it had
i ssued the follow ng notification dated August
25, 1948 (as anended upto July 31, 1958):
“I'n | exercise of the powers conferred by sub-
section (1) of section 8 of  the Foreign
Exchange Regul ation Act, 1947 (VIl of 1947)
and in supersession of the Notification of the
Gover nnent of India...... t he Centra
CGovernment is pleased to direct that. except
with the general or special permssion of the
Reserve Bank no person shall bring or send
into India fromany place out of India:-
128
(a) any gold coin, gold bullion, gold sheets
or gold ingot, whether refined or not;
The Reserve Bank of I ndi a i ssued a
notification dated August 25, 1948 giving a
general permission in the follow ng term
P the Reserve Bank of —India is here
pl eased to gi ve general perm ssion to
the bringing or sending of any such gold - or
silver by sea or air into any port in India
provided that the gold or silver (a) is on
through transit to a place which s outside
both (i) the territory of Indiaand (ii). the
Portuguese Territories which are adjacent to
or surrounded by the territory of India and
(b) is not renmoved fromthe carrying ship or
aircraft, except for t he pur pose of
transhi pnent .
On  November 8, 1962, in supersession of the
said notification the Reserve Bank of India
issued the followi ng notification which was
published in the Oficial Gazette on Novenber
24, 1962:
R the Reserve Bank of
I ndi a gives general perm ssion to the bringing
or sending of any of the following articles,
nanel vy,
(a) any gold coin, gold bullion, gold sheets
or gold ingot, whether refined or not,
into any port or place in India when such
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article is on through transit to a place which
is outside the territory of India. Provi ded
that such article is not renoved fromthe ship
or conveyance in which it is being carried
except for the purpose of transhipment;
Provided further that it is declared in the
mani fest for transit as same bottomcargo or
transhi pnent cargo."
The conmbined effect of the ternms of the section and the
notifications may be stated thus: No gold can be brought in
or sent to India though it is on through transit to a place
which is outside India except with the general or specia
perm ssion of the Reserve Bank of India. Till Novenber 24,
1962, under the general perm ssion given by the Reserve Bank
of India such gold could be brought in or sent to India if
it was not renoved fromthe ship or aircraft except for the

purpose of transhipnent. But from that date anot her
condi tion was inposed thereon, nanely,
129

that such gold shall be declared in the nanifest for transit
as same bottomcargo" or "transhi pnment cargo".

Pausing here, it will be useful to notice the neaning of
sone of the technical words used in the second proviso to
the notification. The ~ object of maintaining a transit
mani fest for cargo, ~as explained by the. H gh Court, is

twofold, nanely, "to keep a record of goods delivered into
the custody of the carrier for safe carriage and to enable
the Customs authorities to check and verify ‘the dutiable
goods which arrive by a particular flight". "Cargo" is a
shipload or the lading of a ship.. No statutory or accepted
definition of the word "cargo"” has been placed- before us.
Wil e the appellant contends that all the goods carried in a
ship or plane is cargo, the respondent’s counsel argues that
nothing is cargo unless it is included in the manifest. But
what shoul d be included and what need not be included in the
mani fest is not made clear. It is said that the expressions
"same bottom cargo"” and "transit cargo" throw sone l'ight on
the neaning of the word "cargo”.  Article 606 of the Chapter
on " Shi ppi ng and Navigation" in Halsbury's Laws of England,
3rd edition, Vol. 35, at p. 426, brings out the distinction
between the two types of cargo. |If the cargo is to be
carried to its destination by the same conveyance throughout
the voyage or journey it is described as "sane ~bottom
car go". On the other hand, iif the cargo is to be
transhi pped from one conveyance to another during the course
of transit, it is called "transhipnment  cargo". Thi s
di stinction al so does not throw any |light on the neaning of
the word "cargo". |If the expression "cargo" takes in._ al

the goods carried in the plane, whether it is carried  under
the personal care of the passenger or entrusted to the care
of the officer in charge of the cargo, both the categories
of cargo can squarely fall under the said two heads. Does
the word "manifest” throw any light? |nspector Darine Bejan
Bhappu says in his evidence that manifest for transit
di scl oses only such goods as are unacconpani ed baggage but
on the sane flight and that ,.acconpani ed baggage is never
mani fested as Cargo Mnifest". In the absence of any
material or evidence to the contrary, this statement nust be
accepted as a correct representation of the actual practice
obtaining in such matters. But that practice does not
prevent the inposition of a statutory obligation to include
acconpani ed baggage also as an itemin the manifest if a
passenger seeks to take advantage of the general pernission
given thereunder. | cannot see any inherent inpossibility
implicit in the expression "cargo” compelling ne to exclude
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an acconpani ed baggage fromthe said expression

130

Now |et me look at the second proviso of the notification
dated Novenber 8, 1962. Under S. 8 of the Act there is ban
agai nst bri ngi ng or sending into India gol d. The
notification lifts the ban to some extent. It says that a
person can bring into any port or place in India gold when
the sanme is on through transit to a place which is outside
the territory of India, provided that it is declared in the
mani fest for transit as "sane bottom cargo or transhiprent

car go". It is, therefore, not an absolute perm ssion but
one conditioned by the said proviso. |If the permission is
sought to be availed of, the condition should be conplied
wi t h. It is a condition precedent for availing of the

per m ssion.

Learned counsel for the respondent contends that the said
construction of the proviso would preclude a person from
carrying 'snmall ~articles of gold on his person if such
article could not be declared in the manifest for transit as
"same bottom cargo" or "transhi pnent cargo" and that could
not have been the intention of the Board of Revenue. On
that basis, the argunment proceeds, the second proviso should
be made to apply only to such cargo to which the said
proviso applies and the general permssion to bring gold
into India would applyto all other gold not covered by the
second proviso. This argurment, if accepted, would enable a
passenger to circunvent the proviso by carrying gold on his

body by diverse nmethods. The present case illustrates how
such a construction  can defeat the purpose of the Act
itself. I cannot accept such a construction wunless the
terns of the notification compel ne to do so. | do not see

any such compul sion. The alternative construction for which
the appellant contends no doubt prevents a passenger from

carrying with him small articles of _gold. The | |'earned
Solicitor-General relies wupon certain rules pernmitting a
passenger to bring into India on his person small articles
of gold, but ex facie those rules do not appear to apply to
a person passing through Indiato a foreign country. No
doubt to have international goodwill the appropriate
authority may be well advised to give permission for such
small articles of gold or any other article for being

carried by a person with himon his way through India to
foreign countries. But for one reason or other, the genera
perm ssion in express ternms says that gold shall be decl ared
in the manifest and | do not see, nor any provision of |aw
has been placed before us, why gold carried on a person
cannot be declared in the manifest if that person seeks to
avail hinmself of the perm ssion. Though | appreciate the
i nconveni ence and irritation that wll be caused to
passengers bona fide passing through our country to  foreign
countries for

131

honest purposes, | cannot see ny way to interpret the second
proviso in such a way as to defeat its purpose. 1
t herefore, hold that on a fair construction of t he

notification dated Novermber 8, 1962 that the genera
perm ssion can be taken advantage of only by a person
passing through India to a foreign country if he declares
the gold in his possession in the manifest for transit as
"same bottom cargo” or "transhi pment cargo”

The next argunent is that nmens rea is an essentia
i ngredient of the offence under s. 8 of the Act, read with
s. 23(1-A)(a) thereof. Under s. 8 no person shall, except
with the general or special pernission of the Reserve Bank
of India, bring or send to India any gold. Under the
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notification dated Novermber 8, 1962, and published on
Novermber 24, 1962, as interpreted by me, such gold to earn
the permssion shall be declared in the nanifest. The
section, read with the said notification, prohibits bringing
or sending to India gold intended to be taken out of India
unless it is declared in the manifest. |f any person brings
into or sends to India any gold without declaring it. in
such nmanifest, he will be doing an act in contravention of
s. 8 of the Act read with the notification and, therefore,
he will be contravening the provisions of the Act. Under s.
23 (1 -A) (a) of the Act he will be liable to punishnent of
i mprisonnment which my extend to two years or with fine or
with both. The question is whether the intention of the
Legislature is to punish persons who break the said |aw
without a gquilty nmnd. The doctrine of nens rea in t he
context of statutory crines has been the subject matter of
many decisions in England as well as in our country. I
shall  briefly consider some ‘of the inportant standard
t ext books ' and decisions cited at the Bar to ascertain its
exact scope:

In Russell on Crine, 1llthedn. ~Vol. 1, it is stated at p

64:.......... there is a presunption that in any statutory
crime the comon |aw nental elenent, nens rea, is an
essential ingredient."”

On the question how to rebut this presunption, the |earned

author points out that the policy of ‘the courts is
unpr edi ct abl e. ' shall notice sonme of the decisions which
appear to substantiate the author’ s view In  Hal sbury’s

Laws of England, 3rd edn. Vol. 10, in para, 508, at p. 273,
the foll ow ng passage appears:
"A statutory crine nay or may not contain an
express definition of the necessary state of

nm nd. A statute nmay require a specific
intention, malice, know edge, wilful ness. or
reckl essness. On-the other hand, it nmay be
silent as to any requirenment of nmens rea,

132

and in such a case in order to ‘determne
whether or not nmens rea is an essentia
element of the offence, it is necessary to
| ook at the objects and ternms of the statute.™
This passage al so indicates that the absence
of any specific nention of a state of mnd as
an ingredient of an offence in a statute is
not deci sive of the question whether nmens rea

is an ingredient of the offence or not: it
depends upon the object and the terns of the
statute. So too, Archbold in “his book on

"Crimnal Pleading, Evidence and  Practice",
35th edn., says nmuch to the sane effect at p
24 thus:
"I't has al ways been a principle of the comon
law that nens rea is an essential element in
the conmmi ssion of any crimnal offence against
the comon law In the case of statutory
offences it depends on the effect of the
statute...... There is a presunption that nens
era is an essential ingredient in a statutory
of fence, but this presunption is liable to be
di spl aced either by the works of the statute
creating the offence or by the subject matter
with which it deals.”

The | eadi ng case on the subject is Sherras v. De Rutzen(l).

Section 16(2) of the Licensing Act, 1872, prohibited a

licensed victualler from supplying liquor to a police
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constable while on duty. It was held that section did not
apply where a licensed victualler bona fide believed that
the police officer was off duty Wight J., observed

"There is a presunption that nmens rea, an evi

i ntention,
or a know edge of the wongful ness of the act,
i san essenti al i ngredi ent in every

of fence; but thatpresunption is liable to

be displaced either by the words of the

statute creating the offence or by the

subject-matter with which it deals, and both

must be considered.”
This sums up the statenent of the law that has been
practically adopted in |ater decisions. The Privy Counci
in Jacob Bruhn v. The King on the Prosecution of the Opium
Farmer (2) construed S. 73 of the Straits Settlenments Opium
Ordi nance, 1906. ~Section 73 of the said Ordinance stated
that if any Ship was used for inportation, |anding, renoval,
carriage or conveyance of any
(1) [1895] 1 QB. 918, 921. (2) I.L.R [1990] A C 317
324.
133
pium or chandu contrary to the provisions of the said
Ordi nance or of the rules made thereunder, the master and
owner thereof would be liable to a fine. The section also
| aid down the rule of evidence that if a particular quantity
of opiumwas found in the ship that was evidence that the
ship had been used for inportation of opium unless it was
proved to the satisfaction of “the court that every
reasonabl e precaution had been taken to pi-event such wuser
of such ship and that none of the officers, their  Servants
or the crew or any persons enployed on board the ship, were
inmplicated therein. The said provisions are very clear; the
offence is defined, the relevant evidence is described and
the burden of proof is placed upon the accused. In the
context of that section the Judicial” Conmttee obseryved:

"By this Ordinance every person other than the

opium farmer is prohibited frominporting or

exporting chandu. |f any other person does
so, he prima facie conmits a crinme under the
provi si ons of the Ordinance. it be
provided in the Odinance, as it 1is, -that
certain facts, if established, justify or

excuse what is prima facie a crine, then the
burden of proving those facts obviously rests
on the party accused. In truth, this
objection is but the objection .in another
form that know edge is a necessary elenent in
crine, and it is answered by  the sane
reasoni ng. "
It would be seen fromthe aforesaid observations -that in
that case mens rea was not really excluded but the burden of
proof to negative nens rea was placed upon the accused. In
Pearks’ Dairies Ltd. v. Tottenham Food Control Committee(’)
the Court of Appeal considered the scope of Regulations 3
and 6 of the Margarine (Maximum Prices) Oder, 1917. The
appellant’s assistant, in violation of their instructions,
but by an innocent nistake, sold margarine to a customer at
the price of 1 sh. per giving only 14 1/2 ozs. by weight
instead of 16 o0zs. The appellants were prosecuted for
selling nargarine at a price exceeding the nmaximm price
fixed and one of the contentions raised on behalf of the
accused was that nens rea on the part of the appellants was
not -in essential elenment of the offence. Lord Coleridge
J., cited with approval the foll owi ng passage of Channel
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J., in Pearks, Gunston & Tee, Ltd. v. Ward(2)
"But there are exceptions to this rule in the
case of quasicrimnal offences, as they may be
termed, hat is to
(1) [1919] 88 L.J. K B. 623, 626.
(2) [1902] 71 L.J. K B. 656.
134
say, Wwhere certain acts are forbidden by [|aw
under a penalty, possibly even under a
personal penalty such as inprisonnent, at any
rate in default of payment of a fine; and the
reason for this is, that the Legislature has
t hought it so important to prevent the
particular ~ act frombeing comritted that it
absolutely forbids it to be done; and if it is
done the offender is liable to a penalty
whet her he had ~any mens rea or not, and
whet her -or not be intended to commt a breach
of the |aw Wiere the act is of this
character then the master, who, in fact, has
done the forbidden thing through his servant,
is responsible and is liable to a penalty.
There s no reason why he should not be,
because the very object of the Legislature was
to forbid the thing absolutely."
Thi s decision states the sane principlein a different form
It also places enphasis on the ternms-and the object of the
statute in the context of the question whether nens rea is
excluded or not. The decision in Rex v. Jacobs(1l) arose out
of an agreement to sell price-controlled goods at excess
price. The defence was that the accused was ignorant of the
proper price. The Court of Crimnal Appeal held that in the
sunmm ng up the direction given by the Judge to the jury that
it was not necessary that the prosecution should prove that
the appellants knew what the pernmitted price was but @ that
they need only show in fact a sale at an excessive price had
taken place, was correct in law. (This only illustrates that
on a construction of the particular statute, having regard
to the object of the statute and its terns, the  Court may
hold that nmens rea is not a necessary ingredient ~of the
of f ence. In Bread v. Wod(2) dealing with an - emergency
legislation relating to fuel rationing, CGoddard cJ.,
observed
"There are statutes and regulations in which
Parliament has seen fit to create offences and
make peopl e responsi bl e before crinminal Courts
al t hough there is an absence of nmens rea, but
it is certainly not the Court’s duty to be
acute to find that nmens rea is not a
constituent part of acrime. It is of the
utnost inmportance for the protection- of the
liberty of the subject that a Court ' should
al ways bear in mind that, unless a statute,
either clearly or by necessary inplication
rules out nmens rea as a
(1) [1944] K B. 417.
(2) (1946) 2 T. L. R 462, 463.
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constituent part of a crine, the Court should
not find a man guilty of an offence against
the crimnal |aw unless he has a guilty mnd

This caution adninistered by an emnmnent and experienced
judge in the matter of construing such statutes cannot
easily be ignored. The judicial Comrittee in Srinivas Ml
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Bairoliva v. King-Enperor(1l) was dealing with a case in
which one of the appellants was charged with an offence
under the rules made by virtue of the Defence of India Act,
1939, of selling salt at prices exceeding those prescribed
under the rules, though the sales were made w thout the
appel l ant’ s knowl edge by one of his servants. Lord du Parcq
speaking for the Board, approved the view expressed by
CGoddard C. J., in Brend v. Wod(2) and observed:
"Their Lordships agree with the view which was
recently expressed by the Lord Chief Justice
of Engl and, when he said: "It is in my opinion
the wutnost inportance for the protection of
the liberty of the subject that a court should
al ways bear in nmnd that, unless the statute,
either clearly or by necessary inplication
rules out nens rea as a constituent part of a
crinme, a defendant should not be found guilty
of "an offence against the crimnal |aw unless
he has got a guilty mnd."
The acceptance of the principle by the Judicial Conmmttee
that nens reais a constituent part of a crine unless the
statute clearly or by necessary inplication excludes the
same, and the application of the same to a welfare neasure
is an indication ‘that the Court shall not be astute in
construing a statute to ignore nmens rea on-a slippery ground
of a welfare nmeasure unless the statute conpels it to do so

Indeed, in that | case the Judicial Commttee refused to
accept the argunent that where there is an absol ute
prohi bition, no question of mens rea arises. The Privy
Council again in LimChin Ak v. The Queen3) reviewed the
entire law on the question in an illumnating judgnent and

approached the question, if | may say so, from a  correct
perspective. By s. 6 of the Imm gration Odinance, 1952, of
the State of Singapore, "It shall not be lawful for any
person other than a citizen of Singapore to enter the col ony
from the Federation or having entered the colony from the
Federation to remain in the colony if such person has been
prohi bited by order made under

(1) (1947) 1.L.R 26 Pat. 460, 469 (P.C.).

(2) (1946) 62 |I.L.R 462.

(3) [1963] A.C. 160, 174, 175.
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S. 9 of this Ordinance fromentering the colony"” and s. 9,
in the case of an order directed to a single individual
contained no provision for publishing the order or for
otherwi se bringing it to the attention of the person naned.
The Mnister nade an order prohibiting the appellant from
entering the colony and forwarded it to the [ Inmmgration
Oficer. There was no, evidence that the order had in /fact

cone to the notice or attention of the appellant. He was
prosecuted for contravening s. 6(2) of the Ordi nance. Lord
Ever shed, speaking for t he Boar d, reaffirmed the
formulations cited from the judgnment of Wight J., and
accepted by Lord du Parcq in Srinivas Mll Bairoliya s

case(l). On a review of the case | aw on the subject and the

principles enunciated therein, the Judicial Conmittee cane

to the foll owi ng concl usion
"But it is not enough in their Lordships’
opinion nerely to label the statute as one
dealing with a grave social evil and fromthat
to infer that strict liability was intended.
It is wpertinent also to inquire whet her
putting the defendant under strict liability
will assist in the enforcenent of t he
regul ati ons. That means that there nmust be
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sonething he can do, directly or indirectly,
by supervision or inspection, by inprovenent
of his business nmethods or by exhorting those
whom he may be expected to influence or
control, which will pronpte the observance

of the regulations. Unless this is so, there
is no reason in penalising him and it cannot
be inferred that the legislature i nposed
strict liability merely in order to find a
[ uckless victim™

The sane idea was repeated thus:

"Where it can be shown that the inposition of
strict liability woul d resul t in the
prosecution and conviction of a class of
persons whose  conduct could not in any way
affect ~the -observance of the |aw, their
Lordshi ps consi der that even where the statute
is dealing with a grave social evil, strict
liability is not likely to be intended."
Dealing with the facts of the case before it,
the Privy Council proceeded to illustrate the
principle thus:

"But M. Le Quesne was unable to point to
anything that the appellant could possibly
have /done so as
(1) (1947) 1.L.R 26 Pat. 460, 469 (P.C.).
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to ensure that he complied with the
regul at i.ons. It was not, for exanpl e,

suggested that it would be practicable for him
to nmmke continuous inquiry to see whether an
order had been nade against him Clearly one
of the objects of the Odinance 'is t he
expul si on of pr ohi bi ted per sons from
Si ngapore, but there is nothing that a man can
do about it, beforethe comm ssion of the
of fence, there is no practical or sensible way
in which he can ascertain whether ‘he 'is a
prohi bited person or not."
On that reasoning the Judicial Conmittee held that the
accused was not guilty of the offence with which he was
charged. This decision adds a new dinension to the rule of
construction of a statute in the context of nens rea
accepted by earlier decisions. Wile it accepts the rule
that for the purpose. of ascertaining whether ~a statute
excludes nens rea or not, the object of the statute and its
wordi ng must be weighed, it |lays down that mens rea cannot
be excluded unless the person or persons aimed at by the
prohibition are in a position to observe the law or to
pronote the observance of the law. | shall revert to this
decision at a later stage in a different context. Thi s
Court in Ravula Hariprasada Rao v. The State(1l), speaking
through Fazl Ali J., accepted the observati ons made by the
Lord Chief Justice of England in Brend v. Wod(2) . The
decision of this Court in The Indo-China Steam Navigation
Co. Ltd., v. Jasjit Singh. Additional Collector of Custons,
Calcutta (3 ) is strongly relied upon by the appellant in
support of the contention that nens rea is out of place in
construing statutes similar to that tinder inquiry now.
There, this Court was concerned with the interpretation of
S. 52-A of the Sea Custonms Act, 1878. The Indo-China Steam
Navi gation Co. Ltd., which carries on the business of
carriage of goods and passengers by sea, owmns a fleet of
ships, and has been carrying on its business for over 80
years. One of he routes plied by its ships in the Calcutta-
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Japan-Cal cutta route. 'M vessel "Eastern Saga" arrived at
Cal cutta on October 29, 1957. On a search it was found that
a hol e was covered with a piece of wood and overpainted and
when the hole was opened a large quantity of gold in bars
was discovered. After following the prescribed procedure
the Custonms authorities made an order confiscating the
vessel in addition to inmposing other penalties. One of the
contentions raised was that S. 52-A of the Sea Custons Act
the infringenent whereof was the occasion for the con-

(1) [1951] S.C. R 322. (3) AI.R 1964 S.C. 1140.

(2) (1946) 62 T.L.R 462.
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fiscation could not be invoked unless nens rea was
established Under that section no vessel constructed,

adapted, altered of fitted for the purpose of concealing
goods shall enter, or by within, the linmts of any port in
I ndi a, or the Indian  custom waters. This Court in
construing the schene and obj ect of the Sea Custons Act came
to the conclusion that nmens rea was no a necessary
i ngredient ~of the offence, as, if that was so, the statute
woul d become a dead-letter. That decision was given on the
basis of the clear object  of the statute and on a
construction of the  provisions of that statute whi ch
implemented the said object It does not help us in
construing the relevant provisions of the Foreign Exchange
Regul ati on Act.
The I ndi an deci sions al so pursued the sane line. A division
Bench of the Bonbay Hi gh Court in Enperor v. Isak Sol onmon
Macrmul I (1) in the context of the Mtor Spirit Rationing
Order 1941, nmmde under the Essential Supplies (Tenporary
Powers’ Act, 1946, held that a master is  not - vicariously
liable, in the absence of nmens rea, for an offence comitted
by his servant for selling petrol in-the absence of
requi site coupons and at a rate in-excess of the controlled
rate. Chagla C J., speaking for the Division Bench (after
considering the relevant English and |Indian decisions,
observed
"I't is not suggested that even in the class of
cases where the offence is not a nminor offence
or not quasi-crimnal that the Legislature
cannot introduce the principle of vicarious
liability and nake the master liable for the
acts of his servant although the naster had no
nens rea and was norally innocent. But the
Courts must be reluctant to.come-to such a
conclusion wunless the clear words of the
statute conpel them to do so. or- they are
driven to that conclusion by necessary
i mplication.”
So too, a Division Bench of the Mysore H gh Court ~in The
State of Coorg v. P. K Assu(2) held that a driver and a
cleaner of a lorry which carried bags of charcoal and also
contai ned bags of paddy and rice underneath w thout ' permt
as required by a notification issued under the Essential
Supplies (Tenporary Powers) Act, 1946, were not guilty  of
any offence in the absence of their know edge that the lorry
contai ned foodgrains. To the sanme’ effect a Division Bench
of the Allahabad H gh Court in
(1) (1948) 50 Bom L.R 190, 194.
(2) I.L.R [1955] Mysore 516.
139
State v. Sheo Prasad(1l) held that a nmaster was not |iable
for his servant’s act in carrying oilseeds in contravention
of the order made under the Essential, Supplies (Tenporary
Powers) Act, 1946, on the ground that he had not the quilty
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m nd. In the sane manner a Division Bench of the Calcutta
High Court in C. T. Primv. The State(2) accepted as settled
law that wunless a statute clearly or by necessary
inmplication rules out nmens rea as a constituent part of the
crime, no one should be found guilty of, an offence under
the crimnal |aw unless he has got a guilty mnd.

The law on the subject relevant to the present enquiry may
briefly be stated as follows. It is a well settled
principle of comon l|awthat nens rea is an essentia
ingredient of a crimnal offence. Doubtless a statute can
exclude that elenment, but it is a sound rule of construction
adopted in England and al so accepted in India to construe a
statutory provision creating an offence in conformty wth
the comon |aw rather than against it unless the statute
expressly or by necessary inplication excluded nens rea. To
put it differently, there is a presunption that nmens rea is
an essential ingredient of a statutory offence; but this may
be rebutted by the express words of a statute creating the
of fence or by necessary inplication. But the nere fact that
the object of a statute is to pronpte welfare activities or
to eradicate grave social evils is in itself not decisive of
the question whether the elenent of guilty mind is excluded

from the ingredients of the offence. It is also necessary
to enquire whether a statute by putting a person under
strict liability 'help him to assist the State in the

enforcenent of the llaw. can he do anything to pronote the
observance of the |aw? A person who does not know that gold
cannot be brought into India without a licence or is not
bringing into I ndia any gold at all cannot possibly do any-
thing to prompte the observance of the law. Mens rea by
necessary inplication can be excluded froma statute only
where it is absolutely clear that the inplenmentation of the
object of a statute would otherwi se be defeated ‘and its
excl usion enabl es those put under strict-liability by their
act or omi ssion to assist the promotion of the |aw "t he
nature of nmens rea that will be inplied in a statute
creating an offence depends upon the object of the Act and
the provisions thereof.

What is the object of the Act? The object of the Act and
the notification issued thereunder is to prevent smuggling
of

(1) AI.R 1956 All. 610.

(2) AI.R 1961 Cal. 177.
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gold and to conserve forei gn exchange. Doubtless it is a
| audabl e obj ect . The Act and the notification were

concei ved and enacted in public interest; but that in itself
is not, as | have indicated, decisive of the (|egislative
intention.

The terms of the section and those of the rel evant
notification issued thereunder do not expressly exclude nens
rea. Can we say that nens rea is excluded by necessary
i mplication? Section 8 does not contain an absol ute
prohi bi ti on against bringing or sending into India any gold.
It in effect confers a power on the Reserve Bank of India to
regul ate the inport by giving general or special pernission

nor the notification dated August 25, 1948, issued by the
Government enbodies any such absolute prohibition. It
again, in substance, |eaves the regulation of inmport of gold
to the Reserve Bank of India; inits turn the Reserve Bank
of India by a notification of the sanme date permtted
persons to transit -old to a place which is outside the
territory of India and the Portuguese territories wthout
any perm ssion. Even the inpugned notification does not
i npose an absol ute prohibition against bringing into India
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gold which is on through transit to it place outside India.
It permts such inport for such through transit, but only
subject to conditions. It is, therefore, manifest that the
law of India as enbodied in the Act under s. 8 and in the
notification issued thereunder does not inpose an absolute
prohi bition against bringing into India gold which is on
through transit to a place outside India; and indeed it
permts such bringing of gold but subject to certain
conditions. The Legislature, therefore, did not think that
public. interest would irreparably suffer if such transit
was permtted, but it was satisfied that wth sorme
regul ation such interest could be protected. The |law does
not beconme nugatory if the element of nmens rea is read into

it, for there would still be persons who would be bringing
into India gold wththe knowl edge that they would be
breaking the Jlaw. 1In such circunstances no question of

excl usion of mens rea by necessary inplication can arise.

If a person was held to have committed an offence in breach
of the provision of S. 8 of the Act and the notification
i ssued thereunder without any know edge on his part that
there was any such notification or that he was bringing any
gold at all, many innocent persons woul d becone victins of
I aw. An aeroplane in which a person with -old on his body
is traveling may have a forced | anding in India, or an eneny
of a passenger nay surreptitiously and maliciously put sone
gold trinket in his pocket without his know edge so as to
bring himinto trouble; a person nay be
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carrying gold without know edge or even w thout t he
possibility of knowi ng that a law prohibiting taking of gold
through India is in -existence. AR of them " if the
interpretation suggested by the | earned Solicitor-General be
accepted, will have to be convicted and they might be put in
jail for a period extending to 2 -years. Such an
interpretation is neither supported by the provision of the
Act nor is necessary to inplement its object. That apart,
by inposing such a strict liability as to catch /innocent
persons in the net of crine, the Act and the notification
i ssued thereunder cannot conceivably enable such-a class of
persons to assist the inplenentation of the law they wll
be hel pless victinms of law. Having regard to the object  of
the Act, | think no person shall be held to be gquilty of
contravening the provisions of s. 8 of the Act, read wth
the notification dated Novenber 8, 1962, issued thereunder
unl ess he has knowingly brought into India gold wthout
conplying with the terns of the proviso to the notification
Even so it is contended that the notification dated November
8, 1962, is law and that the maxi m"ignorance of lawis no
def ence" applies to the breach of the said law. To state it
differently, the argunent is that even the nental condition
of know edge on the part of a person is inported “into the
notification; the said know edge is inmputed to him by the
force of the said maxim Assunming that the notification
dated Novenber 8, 1962, is a delegated legislation, | find
it difficult to invoke that maxi mas the statute enpowering
the Reserve Bank of India to give the permission, or the
rul es nmade thereunder do not prescribe the node of
publication of the notification. |Indeed a simlar question
arose before the Privy Council in Lim Chin Ak v. The
Queen(1), and a simlar argunent was advanced before it; but
the Board rejected it. | have already dealt wth this
decision in another context. There the Mnister under the
powers conferred on himby s. 9 of the Imm gration O dinance
1952, issued an order prohibiting the appellant therein from
entering Singapore. He was prosecuted for disobeying that
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order. Section 9, in the case of an order directed to a
single. individual, contained no provision for publishing
the order or for otherwise bringing it to the know edge of
the person naned. The Crown invoked the precept that
i gnorance of the |aw was no excuse. In rejecting the

contention of the Crown, Lord Evershed speaking for the
Board, observed at p. 171 thus:
"Their Lordships are unable to accept the
contention. In their Lordships opinion, even
if the making of the
(1) [1963] A.C. 160.
p./64-10
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order by the Mnister be regarded as an
exercise ~of the legislative as distinct from
the executive or administrative function (as
they~ do not concede), the maxi mcannot apply
to sucha case as the present where it appears
that “there is in the State of Singapore no
provi si on, corresponding, for exanple, to that
contained in section  3(2) of the English
Statutory I nstrunents Act of 1946, for the
publication in any formof an order of the
kind ‘made in the present case or any other
provi'sion designed to enable a nan by
appropriate inquiry to find out what 'the | aw
is."
Here, as there, it is conceded that there is no provision
providing for the publication in-any formof an order of the
kind nmade by the Reserve Bank of |ndia inposing conditions
on the bringing of gold into India. The fact ‘that the
Reserve Bank of India published the order in the Oficia
Gazette does not affect the question for it need not have
done so under any express provisions of any statute or rules
made thereunder. In such cases the nmaxi m cannot be ' invoked
and the prosecution has to bring hone to the accussed that
he had know edge or coul d have had knowl edge if he /was not
negligent or had nade proper enquiries before he ‘could be
found guilty of infringing the law.. In this case the said
notification was published on Novenber 24, 1962, and the
accused left Zurich on Novenmber 27, 1962, and it~ was not
seriously contended that the accused had or coul d have  had
with diligence the knowl edge of the contents of the said
notification before he brought gold into India. I,
therefore, hold that the respondent was not, guilty of the
offence under S. 23(1-A) of the Act as it has not been
established that he had with knowl edge of the contents of
the said notification brought gold into India on his way to
Manila and, therefore, he had not conmitted any offence
under the said section. | agree with the High Court'in its
concl usi on though for different reasons.
Though the facts established in the case stanp the
respondent as an experienced snuggler of gold and though |
am satisfied that the Custons authorities bona fide and with
dil i gence per f or med their difficult duties, I have
reluctantly cone to the conclusion that the accused has not
comm tted any of fence under s. 23(1-A) of the Act.
In the result, the appeal fails and is dism ssed.
Ayyangar J. This appeal by special |eave is directed agai nst
the judgnent and order of the H gh Court of Bonbay
143
setting aside the conviction of the respondent under s. 8(1)
of the Foreign Exchange Regulation Act (7 of 1947),
hereinafter called the "Act", read with a notification of
the Reserve Bank of |India dated Novenber 8, 1962 and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 35

directing his acquittal. The appeal was heard by us at the
end of April last and on the 8th May which was the |ast
wor ki ng day of the Court before it adjourned for the summer
vacation, the Court pronounced the foll ow ng order
" By majority, the appeal is allowed and the
conviction of the respondent is restored; but
the sentence inposed on himis reduced to the

period already undergone. The r espondent
shall forthwith be rel eased and the bail bond,
if any, cancelled. Reasons will be given in

due course."
We now proceed to state our reasons. The material facts of
the <case are not in controversy. The respondent who is a
German national by birth is stated to be a sailor by
pr of essi on. In the statenment that he nmade to the Custons
authorities, when he was apprehended the respondent stated
that sone person not named by himmet himin Hanburg and
engaged him _—on certain ternms of remuneration, to
cl andestinely transport gold from Geneva to places in the
Far East. ~H s first assignnent was stated by himto be to
fly to Tokyo wearing a“jacket which concealed in its
specially designed pockets 34 bars of gold each weighing a
kil o. He cl aimed hehad acconplished this assignment and
that he handed over the gold he carried to the person who
contacted himat Tokyo. Fromthere he returned to Geneva
where he was paid hi's agreed renuneration. = He made other
trips, subsequently being engaged in |'i ke adventures in al
of which he stated he had succeeded, each tinme carrying 34
kilos of gold bars which on every occasion was carried
concealed in a jacket which he wore, but we are now
concerned with the one which he undertook at the instance of
this international gang of gold smuggl ers carryi ng,
simlarly, 34 kilo bars of gold concealed in a jacket which
he wore on his person. This trip started at Zurich on
Novermber 27, 1962 and according to the respondent his
destinati on was Manila where he wasto deliver the gold to a
contact there. The plane arrived in Bonbay on the norning
of the 28th. The Custons authorities who had “evidently
advance information of gold being attenpted to be snuggled
by the respondent travelling by that plane, first _examn ned
the nmanifest of the aircraft to see if any gold  had been
consi gned by any passenger. Not finding any entry there,
after ascertaining that the respondent bad not conme out of
the plane as usual to the airport |ounge, entered the plane
and found himthere seated. They then
144
asked himif he had any gold with him The answer of the
respondent was "what gold" with a shrug indicating that he
did not have any. The Custons |nspector thereupon felt ' the
respondent’s back and shoul ders and found that he had sone
netal bl ocks on his person. He was then asked to conme out
of the plane and his baggage and person were searched. On
renoving the jacket he wore it was found to have 28
specially made conpartments 9 of which were enpty and . from
the remai ni ng 19, 34 bars of gol d each wei ghi ng
approxinately one kilo were recovered. The respondent, when
guesti oned, disclainmed ownership of the gold and stated that
he had no interest in these goods and gave the story of his
several trips which we have narrated earlier. |t was conmon
ground that the gold which the respondent carried was not
entered in the manifest of the aircraft or other docunents
carried by it.
The respondent was thereafter prosecuted and charged wth
having conmitted an offence under S. 8(1) of the Act and
also of certain provision of the Sea Custons Act, in the
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Court of the Presidency Magi strate, Bonbay. The Presidency
Magi strate, Bonbay took the conplaint on file. The facts
stated wearlier were not in dispute but the point raised by
the respondent before the Magistrate was one of | aw based on
hi s havi ng been ignorant of the | aw prohibiting the carrying
of the gold in the manner that he did. |In other words, the
pl ea was that nens rea was an ingredient of the offence with
which he was charged and as it was not disputed by the
prosecution that he was not actually aware of t he
notification of the Reserve Bank of India which rendered the
carriage of gold in the manner that he did an offence, he
could not be held guilty. The learned Magistrate rejected
this defence and convicted the respondent and sentenced him
to inprisonnent for one year. On appeal by the respondent
the | earned Judges of the Hi gh Court have allowed the appea
and acquitted the respondent upholding the |egal defence
which be raised. 1t is'the correctness of this conclusion
that calls for consideration in this appeal
Before considering the argunments advanced by either side
before ~us it would be necessary to set out the I|ega
provisions_ on the basis of which this appeal has to be
deci ded. The Forei gn Exchange Regul ation Act, 1947 was
enact ed in order to conserve foreign exchange, t he
conservation of which is of the utnost essentiality for the
econom ¢ survival / and advance of every country, and very
much nore so in the case of a devel oping country |ike India.
Section 8 of the Act enacts the restrictions on the inport
145
and export, inter alia, of bullion.” This section enacts, to
read only that portion which relates to the inport wth
which this appeal is concerned :
" 8. (1) The Central Governnent may, by
notification in the Oficial” Cazette, order
that, subject to such exenptions, if any, as
may be contained in the notification, no
person shall, ‘exceptt with the general or
speci al perm ssion of the Reserve Bank and on
paynment of the fee, if any, prescribed,  bring
or send into India any gold or silver or any
currency notes or bank notes or coin  whether
I ndi an or foreign.
Expl anati on. --The bringi ng or sending into any
port or place in India, of any such article as
aforesaid intended to be taken out of India
wi t hout being renoved from the ship or
conveyance in which it is being carried shal
nonet hel ess be deened to be a bringing, or as
the case may be, sending into India of  that
article for the purposes of this section.”
Section 8 has to be read in conjunction with s. 23 /which
i mposes penalties on persons contraveni ng the provisions of
the Act. Subsection ( 1) penalises the contravention of the
provi sions of certain named sections of the Act which do not
include s. 8, and this is followed by sub-s. (1-A) which is
residuary and is directly relevant in the present context
and it reads
23. (1-A) Whoever contravenes-
(a) any of the provisions of this Act or of
any rule, direction or order made thereunder,
other than those referred to in sub-section
(1) of this section and section 19 shall, upon
conviction by a Court, be punishable wth
i mprisonnent for a termwhich may extend to
two years, or with fine, or with both;
(b) any direction or order made under
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section 19 shall, upon conviction by a Court

be punishable with fine which nay extend to

two thousand rupees."

These have to be read in conjunction with the

rule as to onus of proof laid down in s. 24(1)

whi ch enacts :

"24. (1) \Were any person is prosecuted or

pr oceeded agai nst for contraveni ng any

provisions of this Act or of any rul e,

direction or order nmade thereunder whi ch

prohibits him from doing an act wi t hout

perm ssi on, the burden of
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proving that he had the requisite pernission

shall be on him"
Very soon after the enactnment of the Act the Central Govern-
ment took action under S. 8 (1) and by a notification
published . in the Oficial Gazette dated August 25, 1948 the
Central Governnment directed that "except with the general or
speci al . ‘per-m ssion of the Reserve Bank no person shal
bring or _send into India fromany place out of India any
gold bullion", to refer only to the itemrelevant in the
present context. The Reserve Bank by a notification of even
dat e (August 25, 1948) granted a general permission in these
terms :

"The Reserve Bank of India is hereby pleased

to give general permission to the bringing or

sendi.ng of any gold or any such silver by sea

or air into any port in India

Provi ded that the gold or silver

(a) is —on through transit to a place which

is outside both

(i) the territory of 1India,

(ii) the Portuguese territories which are

adj acent to or surrounded by the territory of

I ndia, and
(b) is not removed fromthe carrying ship or
aircraft except for t he pur pose of

transhi pnent".
On  Novenmber 8, 1962, however, the Reserve Bank of India in
supersession of the notification just now read, published a
notification (and this is the one which was in force at the
date relevant to this case) giving general permssionto the
bringi ng or sending of gold, gold-coin etc. "into any port
or place in India when such article is on through transit to
a place which is outside the territory of India
Provi ded that such articles if not removed fromthe ship or
conveyance in which it is being carried except for. the
pur pose of transhi pnent
Provided further that it is declared in the nanifest for
transit as same bottom cargo or transhi pnment cargo”. Thi s
notification was published in the Gazette of India on
Noverber 24, 1962.
It was not disputed by M. Sorabjee-|earned Counsel for the
respondent, subject to an argument based on the construction
of the newy added 2nd proviso to which we shall refer
later. that if the second notification of the Reserve Bank
restricting the range of the exenption applied to the
respondent, he was clearly guilty of an offence wunder S.
8(1) of the Act read with the Expl anation
147
to the sub-section. On the other hand, it was not also
di sputed by the | earned Solicitor-Ceneral for the appellant-
State that if the exenption notification which applied to
the present case was that contained in the notification of
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the Reserve Bank dated August 25, 1948 the respondent had
not commtted any offence since (a) he was a through
passenger from Geneva to Manila as shown by the ticket which
he had and the nanifest of the aircraft, and besides, (b) he
had not even got down fromthe plane.

Two principal questions have been raised by M. Sorabjee in
support of the proposition that the notification dated
Noverber 8, 1962 restricting the scope of the permi ssion or
exenption granted by the Reserve Bank did not apply to the
case. The first was that mens rea was an essentia

ingredient of an offence under s. 23(1-A) of the Act and
that the prosecution had not established that the respondent
knowi ngly contravened the law in relation to the carriage of
the contraband article; (2) The second head of |[earned
Counsel s argunent was that the notification dated Novenber
8, 1962, being nerely subordinate or del egated |egislation

could be deened to be in force not fromthe date of its
issue or  publication in the Gazette but only when it was
brought to the notice of persons who woul d be affected by it
and that as the sanme was published.in the Gazette of India
only on November 24, 1962 whereas the respondent left Zurich
on the 27th Novenmber he could not possibly have had any
know edge there of -the new restrictions inmposed by the
Indian authorities  and-that, in these " circunstances, the
respondent could not be held guilty of an offence under S.
8(1) or S. 23(1-A) of the Act. He also raised a subsidiary
poi nt that the notification of the Reserve Bank coul d not be
attracted to the present case because the second proviso
whi ch made provision for a declaration in the manifest "for
transit as bottom cargo or transhi pment cargo” could only
apply to gold handed over to the aircraft for being carried
as cargo and was inapplicable to cases where'the gold was
carried on the person of a passenger

We shall deal with these points in-that order. First as to
whet her nens rea is an essential ingredient in respect of an
of fence under s. 23 (1-A) of the Act. The argunent under
this head was broadly as follows : It is a principle of the
Common Law that nens rea is an essential elenent in the
comm ssion of any crimnal offence against the Conmbn Law.
This presunption that nens rea is an essential ingredient of
an of fence equally applies to an offence created by statute,
though the presunption is liable to be displaced by the
words of the statute creating the offence, or by the
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subject-matter dealt with by it (Wight J.-in Sheri-cis v.
De Rutzen). (1) But unless the statute clearly or by fair
inmplication rules out nmens rea, a man should not be
convicted wunless be has a guilty m nd. In other words,
absolute liability is not to be presuned, but ought to be
est abl i shed. For the purpose of finding out if t he
presunption is displaced, reference has to be nade  to the
| anguage of the enactnent, the object and subject-matter of
the statute and the nature and character of the act ' sought
to be punished. 1In this connection |earned Counsel for the
respondent strongly relied on a decision of the Judicia

Conmittee in Srinivas Mail Bairoliya v. King-Enperor. (1) The
Board was, there, dealing with the correctness of a
conviction wunder the Defence of India Rules, 1939 relating
to the control of prices. The appellant before the Board
was a whol esal e deal er who had enpl oyed a servant to whom he
had entrusted the duty of allotting salt to retail dealers
and noting on the buyer’'s licence the quantity which the
| atter had bought and received all of which were required to
be done wunder the rules. For the contravention by the
servant of the Regulations for the sale of salt prescribed
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by the Defence of India Rules the appellant was prosecuted
and convicted as being vicariously liable for the act of his
servant in having nmade illegal exactions contrary to the
Rul es. The High Court took the view that even if the
appel l ant had not been proved to have known the unlawfu
acts of his servant, he would still be liable on the ground
that "where there is an absolute prohibition and no question
of mens rea arises, the master is crimnally liable for the
acts of his servant". On appeal to the Privy Council Lord
Du Parcq who delivered the judgment of the Board dissented
fromthis view of the H gh Court and stated
"They see no ground for saying that offences
agai nst those of the Defence of India Rules
here in question are within the |limted and
exceptional class of offences which can be
held to be committed without a gquilty mind
See the judgment of Wight J. in Sherras v. De
Rutzen [(1895) 1 Q B. 918, 9211. O fences
which are within that class are usually of a
conparatively mnor character, and it would be
a surprising result of this del egat ed
legislation if a person who was noral |y
i nnocent” of blame could be held vicariously
liable for a servant’s crinme and so puni shabl e
"wWith inprisonnent for a termwhich may extend
to three years
(1) [1895]1 QB. 918, (2) (1947) I.L.R 26 Patna 460. (P.C.)
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The learned Lord then quoted with approval. the Vi ew
expressed by the Lord Chief Justice in Brendv. Wod(1)

"1t IS of the ut nost
i nportance for the protection of the liberty
of the subject that a court should al waysbear
in mnd that, unless the statute, ei t her
clearly or bynecessary -inplication rul es
out nens rea as a constituentpart of a

crinme, a defendant should not be found guilty

of an offence against the crimnal |aw unless

he has got a guilty mnd"
M. Sorabjee is justified in referring us to these rules
regardi ng presunption and construction and it my be pointed
out that this Court has, in Ravula Hariprasada Rao v. ~The
State(2), approved of this passage in the judgnent of Lord
Du Parcq and the principle of construction wunderlying -it.
W therefore agree that absolute liability is not to be
[ightly presumed but has to be clearly est abl i shed.
Besi des, |earned Counsel for the respondent strongly urged
that on this point the exposition by Lord Evershed in._ Lim
Chin Ak v. The Qeen(3), had clarified the  principles
applicable in this branch of the law, and that in the /light
of the criteria there laid down we should hold that ' on a
proper construction of the relevant provisions of the Act,
nmens rea or a guilty mind nmust be held to be an essentia
ingredient of the offence and. that as it was conceded by
the prosecution in the present case that the respondent was
not aware of the notification by the Reserve Bank of India,
dated the 8th Novenber, he could not be held guilty of the
offence. We nmight incidentally state that decision was al so
relied on in connection with the second of the subm ssions
made to us as regards the tinme when delegated |egislation
could be deened to cone into operation, but to that aspect
we shall advert |ater.
In order to appreciate the scope and effect of the decision
and of the observations and reasoning to which we shal
presently advert it is necessary to explain in sonme detai
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the facts involved init. Section 6(2) of the Inmgration
Ordi nance, 1952, of the State of Singapore enacted
"6. (2) It shall not be lawful for any person
other than a citizen of Singapore to enter the
Colony from the Federation........ if such
person has been prohi bited by order made under
s. 9 of this Ordinance from entering the

col ony. "

(1) 110 J.P. 317. (2) [1951] S.C R 322,
328.

(3) [1963] A C. 160.
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By sub-s. (3) it was provided that

"Any person who contravenes the provisions of

sub-section (2) of this section shall be

gui lty of an-offence against this ordi nance".

Section 9 which.is referred to in s. 6(2)

read, to quote the material words of sub-

section (1)

"The mnister may by order................ (1)

prohi bit either ~for  a stated period or

permanently the entry or re-entry into the

col ony of any person or class of persons”.

Its sub-s. (3) provided

"Every order nade under sub-s. (1) of this

section shall unless it be otherwi se provided

in such order take effect -and come into

operation on the date on which it was nade".
VWil e provision was nade by the succeeding portion of the
subsection for the publicationin the Gazette of orders
which related to a class of persons, there was no provision
in the sub-section for the publication of  an order in
relation to named individuals or otherwise for bringing it
to the attention of such persons. ~The appellant before the
Privy Council had been charged wi th and convicted by the
courts in Singapore of contravening's. 6(2) of the O dinance
by remmining in Singapore when by an order nmade by the
M ni ster under S. 9(1) he had been, by nane, prohibited from
entering the island. At the trial there was no evidence
fromwhich it could be inferred that the. order had in fact
cone to the notice or attention of the accused. On the
ot her hand, the facts disclosed that be could not have known
of the order. On appeal by the accused, the conviction was
set aside by the Privy Council. The judgnent of the
Judicial Conmittee insofar as it was in. favour of the
appel l ant, was based on two lines of reasoning. The first
was that in order to constitute a contravention of s. 6(2)
of the Odinance nmens rea was essential. The |(second was
that even if the order of the Mnister under s. 9 'were
regarded as an exercise of legislative power, the /maxim
"ignorance of lawis no excuse' could not apply  because
there was not, in Singapore, any provision for the
publication, in any form of an order of the kind nade in
the case or any other provision to enable a man, by
appropriate enquiry, to find out what the | aw was.
Lord Evershed who delivered the judgnent of the Board
referred wth approval to the fornulation of the principle
as
151
regards nens rea to be found in the judgment of Wight J. in
Sherras v. De Rutzen, (1) already referred to. H's Lordship
al so accepted as correct the enunciation of the rule in
Srinivas Mll Bairoliya v. King-Enperor (2) in the passage
we have extracted earlier. Referring next to the argunent
that where the statute was one for the regulation for the
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public welfare of a particular activity it had frequently
been inferred that strict liability was the object -.ought
to be enforced by the legislature, it was pointed out
"The presunption is that the statute or
statutory i nstrument can be effectively
enforced only if those in charge of the
rel evant activities are made responsible for
seeing that they are conplied with. Wen such
a presunption is to be inferred, it displaces
the ordinary presunption of nmens rea."
Ref erence was then nade to | egi sl ation
regul ating sale of food and drink and he then
proceeded to state :
"I't is not enough nmerely to | abel the statute

as one dealing with a grave social evil and
from that to infer that strict liability was
i nt ended. It is pertinent also to inquire

whet her ~ putting the defendant under strict
liability wll assist in the enforcenent of
the regulations. That neans that there nust
be somnet hing he can do, directly or
indirectly, by supervision or inspection, by
i mprovenent _of his business nethods or by
exhorting those whomhe may be expected to
i nfluence or control, which - will pronpte the
observance of the regulations.. Unless this is
so, there is no reason in-penalising him and
it cannot be inferredthat the |legislature
i mposed . strict liability nerely in order to
find a luckless vietim"
As learned Counsel has laid great stress on the above
passages, it is necessary to analyse in sonme detail the
provisions in the Singapore Ordinance in relation to which
this approach was made and conpare themw th the case on

hand. Let wus first consider the frame of s. 6(2) of the
Si ngapore Ordi nance the rel evant portion of which we have
set out earlier. It prohibits the entry of non-citizens

into the colony fromthe Federation, only in the ‘event of
that entry being banned by a general or particular  order
made by the Mnister under s. 9. In other words, “in the
absence of an order made under s. 9, there was freedom of
entry or rather absence of any |legal prohibition against
entry

(1) [1895] 1 QB. 918

(2) (1947) 1. L. R 26 Patna 460. (P.C.)
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of persons from the Federation. 1In the light of this
situation, the construction adopted was that = persons. who
normally could lawfully enter the colony, had to be proved
to have a guilty nmind i.e., actual or constructive know edge
of the existence of the prohibition against their entry
before they could be held to have violated the terms of S.
6(2). It is inthis context that the reference to "the
luckless victint has to be understood. The position under
ss. 8 and 23 of the Act is, if we say so, just the reverse.
Apart fromthe public policy and other matters underlying
the legislation before us to which we shall advert later, s.
8(1) of the Act enpowers the Central CGovernnent to inpose a
conpl ete ban on the bringing of any gold into India, the act
of "bringing" being understood in the sense indicated in the
Expl anati on. Wen such a ban is inposed, the inport or the
bringing of gold into India could be effected only subject
to the general or special permission of the Reserve Bank

Added to this, and this is of sone significance, there is
the provision in S 24(1) of the Act which throws on the
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accused in a prosecution the burden of proving that he had
the requisite pernission, enphasising as it were that in the
absence of a factual and existent perm ssion to which he can
refer, his act would be a violation of the |aw In
pursuance of the provisionins. 8 (1), Central Governnent
published a notification on August 25, 1948 in which the
terns of s. 8 (1) regarding the necessity of permssion of
the Reserve Bank to bring gold into India were repeated. On
the issue of this notification the position was that
everyone who "brought” gold into India, in the sense of the
Expl anation to s. 8 (1), was guilty of an offence, 'unless
he was able to rely for his act on perm ssion granted by the
Reserve Bank. W therefore start with this : The bringing
of gold into Indiais unlawmful unless pernmitted by the
Reserve Bank, -unli ke as-under the Singapore O di nance, where
an entry was not unlawful unless it was prohibited by an
or der made by the Mnister: In t he ci rcumst ances,
therefore, mens rea, which was held to be an essentia
i ngredi ent of the offence of a contravention of a Mnister’s
order under the Ordinance, cannot obviously be deduced in
the context of the reverse position obtaining under the Act.
There was one further circunstance to which it is necessary
to advert to appreciate the setting in which the question
arose before the Privy Council. The charge against the
appel | ant was that 'having entered Singapore on or about My
17, 1959 he renmi ned there while prohibited by an order of
the Mnister under s. 9 and thereby contravened s. 6(2) of
the Inmgration Ordinance. At the trial it was proved that
the order of the Mnister
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was nmade on My 28, 1959 i.e., over 10 days after the
appel l ant had entered the colony. It was proved that the

M nister’'s order which prohibited the appellant, 'who was
naned in it, fromentering Singapore was received by the
Deputy Assistant Controller of Inmigration on the 'day on
which it was made and it was retained by that official wth
hi nsel f. The question of the materiality of the know edge
of the accused of the order prohibiting him from entering
the colony cane up for consideration in such a context. The
further question as to when the order would, in |aw,~ become
effective, relates to the second of the subm ssions nmade to
us by the respondent and will be considered later.

Reverting now to the question whether nens rea--in the sense
of actual know edge that the act done by the accused was
contrary to the lawis requisite in - respect of a
contravention of s. 8 (1), starting with an- initia
prescription in favour of the need for nens rea, we have to
ascertain whether the presunption is overborne by the
| anguage of the enactnent, read in the |ight of the objects
and purposes of the Act, and particularly whether the
enforcenent of the law and the attai nment of its- purpose
would not be rendered futile in the event of such an
i ngredi ent being considered necessary.

We shall therefore first address ourselves to the |anguage
of the relevant provisions. Section 23(1A) of the Act which
has already been set out nerely refers to contraventi on of
the provisions of the Act or the rule etc., so that it m ght
be termed neutral in the present context, in that it neither
refers to the state of the mnd of the contravener by the
use of the expression such as "wilfully, knowingly etc.,
nor does it, in terns, create an absolute liability. Wer e
the statute does not contain the word "knowi ngly', the first
thing to do is to examine the statute to see whether the
ordinary presunption that mens rea is required applies or
not . VWhen one turns to the main provi si on whose
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contravention is the subject of the penalty inposed by s.
23(1A) viz., s. 8(1) in the present context, one reaches the
conclusion that there is no scope for the invocation of the
rule of nens rea. It lays an absolute enbargo upon persons
who wi t hout the special or general perm ssion of the Reserve
Bank and after satisfying the conditions, if any prescribed
by the Bank bring or send into India any gold etc., the
absol uteness bei ng enphasi sed, as we have already pointed
out, by the terns of S. 24(1) of the Act. No doubt, the
very concept of "bringing" or "sending" would exclude an
i nvoluntary bringing or an involuntary sending. Thus, for
instance, if without the know edge of the person a packet of
gold was slipped into,
154
his pocket it is possible to accept the contention that such
a person did not "bring" the gold into India wthin the
meani ng of s. 8(1). Simlar considerations would apply to a
case where the aircraft on a through flight which did not
i nclude any landing in India has to nake a force landing in
I ndi a- owing say to engine trouble. But if the bringing into
I ndi a was a conscious act and was done with the intention of
bringing it into India the nere "bringing" constitutes the
of fence and there is no other ingredient that is necessary
in order to constitute a contravention of . s. 8 (1) than that
consci ous physical act of bringing. |If then under s. 8(1)
the conscious physical act of "bringing" constitutes the
of fence, s. 23(1A) does not inport any further condition for
the inposition of liability than what is provided for in s.
8(1). On the language, therefore, of s. 8(1) read with s.
24(1) we are clearly of the opinion that there is no scope
for the invocation of the rule that besides the nere act of
voluntarily bringing gold into India —any further nenta
condition is postulated as necessary to constitute an
of fence of the contravention referred toin s. 23(1-A).
Next we have to have regard to the subject-matter ' of the
| egi sl ati on. For, as pointed out by Wills J. in R v.
Tol son( 1)
"“Al though, prima facie and as a general rule,
there must be a mind at fault before there can
be a crine, it is not an-inflexible rule, and
a statute may relate to such a subject-matter
and may be so framed as to nmke an  act
crimnal whether there has been any intention
to break the |l aw or otherwi se to do wong  or

not " .
The Act is designed to safeguarding and conserving  foreign
;exchange which is essential to the economic Ilife of a
devel opi ng country. The provisions have therefore to be

stringent and so framed as to prevent unauthorised and
unregul ated transactions which nmight wupset the schene
underlying the controls; and in a |arger context, the pena
provisions are ainmed at elimnating snuggling which is a
concomtant of controls over the free novenent of goods or

currencies. In this connection we consider it useful to
refer to two decisions-the first a decision of the Privy
Council and the other of the Court of Crimnal Appeal. The
decision of the Privy Council is that reported as Bruhn v.

The ,King (2) where the plea of nens rea was raised as a
defence to a prosecution for inportation of opium in
contravention of the Straits Settlements Opium O dinance,
1906. Lord Atkinson

(1) (1889) 23 QB.D. 168. (2) [1909] A.C. 317
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speaking for the Board, referring to the plea as to nens
rea, observed
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"The other point relied upon on behalf of the
appellant was that there should be proof,
express or inplied, of a mens rea in the
accused person before he could be convicted of
a crimnal offence. But that depends upon the
terns of the statute or Ordinance creating the
of f ence. In many cases connected with the
revenue certain things are prohibited unless
done by «certain persons, or under certain
conditions. Unless the person who does one of
these things can establish that he is one of
the privileged class, or that the prescribed
conditions  have been fulfilled, he wll be
adj udged guilty of the offence, though in fact
he knew not hi ng of the prohibition."
The criteria for the construction of statutes of the type we
have before us laid down by the Court of Crimnal Appeal in
Regina ~v. St. Margarets Trust Ltd.(1) is perhaps even
nearer to 'the point. The offence with which the appellants
were there charged was a violation of the Hre Purchase and
Credit Sale Agreenments (Control) Oder, 1956 which, having
been enacted to effectuate a credit-squeeze, as being
necessary for the maintenance of British econony, required
by the rules made wunder it that every Hre Purchase
agreenment should statethe price of the article and fix the
nmaxi mum proportion thereof which a hirer mght be paid by a
Fi nanci ng Conpany. | The appel | ant-conmpany advanced to the
hirer of a nmotor-car nore than the  permi ssible percentage
but did so as it was msled by the conpany which sold the
notorcar as regards the price it charged to the customer.
The plea raised in defence was that the Finance Conpany were
unaware of the true price and that  not ~having gquilty
know edge, they could not be convicted of the ' offence.
Donovan J. who spoke for the Court said
"The |anguage of article 1 of the ' Oder
expressly prohibits what was done by St
Margarets Trust Ltd., and if that conmpany is
to be held to have comritted on offence sone
judicial nodification of the actual terns of
the article is essential. The appellants
contend that the article should be  construed
so as not to apply where the prohibited act
was done innocently. In other words, that
nens rea should be regarded as essential to
the commi ssion of the offence. The appellants
rely on the presunption that
(1) [1958] 1 WL.R 522
156
mens rea is essential for the commssion of
any statutory offence unless the | anguage of
t he statute, expressly or by necessary
i mplication, negatives such presunption.”
The | earned Judge then referred to the various
decisions in which the question as to when the
Court would hold the liability to be absolute
and proceeded
"The words of the Oder thenselves are an
express and wunqualified prohibition of the
acts done in this case by St. Margarets Trust
Ltd. The object of the Order was to help to
defend the currency against the peril of
inflation which, if unchecked, would bring
di saster upon the country. There is no need
to el aborate this. The present generation has
witnessed the «collapse of the «currency in
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other countries and the consequent chaos,

m sery and widespread ruin. It would not be
at all surprising if Parliament, determned to
prevent simlar calanmities here, enact ed

measures which it intended to be absolute
prohi bition of acts which mght increase the
risk in however small a degree. Indeed, that
woul d be the natural expectation. There would
be little point in enacting that no one should
breach the defences against a flood, and at
the same tine excusing anyone who did it
i nnocently. For these reasons we think that
article 1 of the Oder should receive a
literal construction, and that the ruling of
Di pl ock J: was correct.

It is truethat Parliament has prescribed
i mpri'sonnent as one of the punishnents that
may be-inflicted for a breach of the O der,
and this circunstance is urged in support of
the appel | ants’ argunent that Par | i ament
intended to punish only the guilty. W think
it is the better viewthat, having regard to
the gravity of the issues, Parlianment intended

the prohibition to be absolute, |eaving the
court to wuse its powers to inflict nomna
puni shnent or none at ~all in appropriate
cases. '

We consider these observations apposite to the  construction
of the provision of the Act now before us.
This question as to when the presunption as to the necessity
for nmens rea is overborne has recei ved el aborate
consideration at the hands of this Court when the question
of the construction of s. 52-A of the Sea Custons Act cane
up for consideration in The |Indo-China Steam Navi gation Co.
Ltd. v. Jasjit Singh, Addl.
157
Col l ector of Custons, Calcutta etc. (1) Speaking /for the
Court Gaj endragadkar C.J. said
"The intention of the legislature in providing
for the prohibition prescribed by s. 52-A is,

inter alia, to put an end Lo illegal smuggling
whi ch has the effect of disturbing very rudely
the national econony of the country. It is

wel | -known, for exanple, that snuggling  of
gold has becone a serious problem in this
country and operations of " smuggling are
conduct ed by operators who work on an
i nternational basis. The persons who actually
carry out the physical part of smuggling / gold
by one neans or another are generally no nore
than agents and presunably, behind them stands
a well-knit organisation which for notives of
profit-making, undertakes this activity."

This passage, in our opinion, is very apt in the present
context and the offence created by ss. 8 and 23(1-A) of the
Act .

In our opinion, the very object and purpose of the Act and,
its effectiveness as an instrunent for the prevention of
smuggling would be entirely frustrated if a condition were
to be read into s. 8 (1) of s. 23 (1-A) of the Act
qualifying the plain words of the enactnent, that the
accused should be proved to have know edge that he was
contravening the Ilaw before he could be held to have
contravened the provision.

Sunmarising the position, the result would be this. [If the
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Central Government, by notification in the Oficial Gazette
i nposed a ban on any person bringing gold into India any
person who brought such gold in contravention of the
notification would be guilty of an offence wunder this
section. This brings us to the notification of the Centra
CGovernment dated August 25, 1948 whose ternms we have set
out . By reason of that notification the. bringing of cold
into India was nade an offence. |In this connection it is
necessary to bear in nmind the Explanation to s. 8(1) which
we have already set out. By reason of that Explanation it
woul d be seen that even if the gold continued to remain in a
shin or aircraft which is within India wthout it being
taken out and was not renoved fromthe ship or aircraft it
shall neverthel ess be deened to be a ’'bringing’ for the
pur pose of the section. W are referring. to this
Expl anati on because “if the act of the respondent was an
of fence under the, section-s. 8(1) be gets no advantage by
his having remained on the aircraft w thout disenbarking at
Bonbay, for if the carrying on his person of the gold (1) A
1. R 1964 S. C. 1140.

64-11
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was the bringing" of the gold into India, the fact that he
did not renove hinself fromthe aircraft but stayed on in it
woul d make no di fference and he woul d neverthel ess be guilty

of the offence by reason of the Explanation to S. 8(1). We
Wuld Only add that |earned Counsel for the respondent did
not dispute this. The position, ~therefore, was t hat

i mredi ately t he Centr al Gover nnent publi shed t he
notification on August 25, 1948 the, bringing of gold into
India in the sense covered by the Explanation would have
brought it wthin S 8(1) of the Act. ~ So much is comopn
ground. But by reason of a notification by the Reserve
Bank, of even date, gold in through-transit from places
outside India to places sinilarly situated which was not
renoved from the aircraft except for the purpose of
t ranshi pnent was exenpted from the operation  of the
notification of the Central Governnent issued under s. '8 (1
). If this notification had continued in force and had
governed the right of persons to ‘transport - gold through
I ndia the respondent could not be guilty of a contravention
of s. 8(1). The respondent would then —have had the
perm ssion which saved his act of "bringing" frombeing an
of f ence. However, as stated earlier, on Novenber 8, 1962
the Reserve Bank of India nodified the earlier notification
and added an additional condition for exenption viz., that
the gold rmust be declared in the manifest of the  -aircraft
as sanme bottom cargo or transhi pment cargo. Therefore  when
the respondent was in Bonbay with the gold, he had not  the
requisite permission of the Reserve Bank and so be con-
travened the prohibition under s. 8(1).

The next subnission of M. Sorabjee was that even assum ng
that nmens rea, which in the present context was equated wth
know edge of the existence and contents of the notification
of the Reserve Bank, dated Novenber 8, 1962, was not
necessary to be established to prove a contravention of s.
8(1)(a) of the Act, the notification of the Reserve Bank
dat ed Novenber 8, 1962, could not be deemed to have been in
force and operation on Novermber 28, 1962, when t he
respondent was alleged to have cormitted the offence of
"bringing" gold into India. Accepting the general rule that
i gnorance of law is no excuse for its contravention and the
maxim that everyone is presuned to know the |law, |earned
Counsel submitted an elaborate argunent as regards the
preci se -point of time when a piece of del egated | egislation
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like the exenption notification by the Reserve Bank would in
law take effect. There is no provision in the GCenera
Cl ause Act as, regards the tinme when subordinate |egislation
enacted under powers conferred by Acts of the Centra
Legi slature shall cone into effect. There is no provision
either in the particular Act with
159
which we are concerned determning the point of tine at
whi ch orders nmade, or permnission granted by virtue of powers
conferred by the parent statute would cone into operation
In the absence of a statutory provision such as is found in
s. 5 (1) of the General ddauses Act, |earned Counse
submtted that such orders or notifications could have
effect only fromthe date on which the person agai nst whom
it is sought to be enforced had know edge of their making.
In support of this position he relied strongly on the
decision of the Privy Council already referred to-Lim Chin
Ak v. The Queen(1l).
W have 'dealt with that decision.in regard to the point
about nensrea, and have al so pointed out that one of the
grounds on which the appeal was allowed was that there had
been no publication of the order of the Mnister. banning
the entry of the appellant so as to render the appellants
act a contravention of s. 6(2) of the Singapore Odinance.
W have adverted to the circunstance that the order of the
M nister there in question was comunicated only to the
officer in the Inmgration departnent it was produced at the
trial. In that situation fromwhose custody it was produced
at the trial. 1In that situationLord Evershed observed
"It was said on the respondent’s part that the
order nmde by the M nister under the powers
conferred by section 9 of the Ordi nance was an
i nstance of the exercise of del egat ed
| egi sl ation and therefore that the order, once
made, became part-of the |aw of Singapore of
whi ch i gnorance coul d provi de an excuse upon a
charge of contravention of the section. Their
Lordshi ps are unabl e to accept this
contention. In their Lordships’ opinion, even
if the making of the order by the Mnister be
regarded as an exercise of the |legislative as
distinct fromthe executive or —admnistrative
function (as they do not concede), the  maxim
cannot apply to such a case as the present
where it appears that there is in the State of
Si ngapore no provision, corresponding, for
exanple, to that contained in section 3(2) of
the English Statutory Instruments Act of 1946
for the publication in any form of an order of
the kind nmade in the present case or any other
provi si on designed to enable a man by
appropriate inquiry to find out what 'the | aw
is. In this connection it is to be observed
that a distinction is drawn in the O dinance
itself between an order directed to a
particular individual on the one hand and an
order directed to a class of persons, on the
(1) [1963] A. C. 160.
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other; for sub-section (3) (b) of section 9
provi des in the latter case bot h for

publication in the Gazette and presentation to
the Legislative Assenbly."
Based on this passage, it was urged that the notification of
t he Reserve Bank, dated November 8, 1962 coul d not be deened
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to be in force, at |least not on Novenber 28, 1962 when the
respondent |anded in Bonbay and that consequently he could

not be held guilty of the contravention of s. 8 (1). Thi s
argunent cannot, in our opinion, be accepted. |In the first
pl ace, the order of the ,Mnister dealt with by the Privy
Council was never "published" since admttedly it was

transmtted only to the Inmgration official who kept it
with hinmself. But in the case on hand, the notification by
the Reserve Bank varying the scope of the exenption, was
adnmittedly "Published" in the Oficial Gazette--the usua

node of publication in India, and it was so published
| ong before the respondent |anded in Bonbay. The question
therefore, is not whether it was published or not, for in

truth it was published, but whether it is necessary that the
publication should be proved to have been brought to the
know edge of the accused. I'n the second place, it was the
contravention of -the order of-the Mnister that was made
crimnal by s. 6(2) of the Immgration Odinance. That is
not the /position here, because the contravention contem
plated by s. 23(1-A) of the Act is, in the present context,
of an order of the Central Governnment issued under s. 8(1)
of the Act and published in the Oficial Gazette on Novenber
25, 1948 and this order was in force during all this period.
No doubt, for the period, tip to the 8th Novenber, the
bringing of gold’ by through passengers would not be a
contraventi on because of the perm ssion of the Reserve Bank
exenpting such bringing front the operation of the Centra

CGovernment’s notification. 1t was really the w thdrawal of
this exenption by the Reserve Bank that rendered the act of
the respondent crimnal. |t mght well be that there is a

distinction between the w thdrawal of an  exenption which
saves an act otherwise crimnal frombeing one and the
passing of an order whose contravention  constitutes the
crine. Lastly, the order nade by the Mnister | in the
Si ngapore case, was one w th respect to a single individual
not a general order, whereas what we have before us is a
general rule applicable to every person who passes  through
India. In the first case, it would be reasonable to expect
that the proper nethod of acquainting a person with an order
which be is directed to obey is to serve it on him~ or so
publish it that he would certainly know of it-, ~but there
would be no question of individual service of a genera
notification on every nmenber of the public, and all that the
subordi nate | aw
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maki ng body can or need do, would be to publish it in such a
manner that persons can, if they are interested, acquaint
thenselves with its contents. |In this connection reference
may be made to rule 141 of the Defence of India Rules /1962
whi ch runs :
"141. Publication, affixation and defacenent
of notices.-(1) Save as otherw se expressly
provided in these Rules, every authority,
officer or person who nakes any order in
witing in pursuance of any of these Rules
shall, in the case of an order of a genera
nature or affecting a class of persons publish
noti ce of such order in such manner as may, in
the opinion of such authority, officer or
person be best adapted for informng persons
whom the order concerns in the case of an
order affecting an individual corporation or
firmserve or cause the order to be served
the nmanner for the service of a sunmons in
rule 2 of Oder XXIX or rule 3 of Order XXX

in
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as the case may be, in the First Schedule to
the Code of Givi
Procedure, 1908 (V of 1908) and in the case
of an order affecting an individual person
(not being a corporation or firn) serve or
cause the order to be served on t hat
person- - - - -
(i) personal ly, by delivering or tendering
to himthe order, or
(ii) by post, or
(iii) where the person cannot be found, by
| eaving, an authentic copy of the order wth
sone adult  male nenber of his famly or by
af fi xi ng such copy to sone conspi cuous part of
the prenmises in which he is known to have | ast
resi ded” or carried on business or personally
worked for gain.and thereupon the persons,
corporation, firmor person concerned shall be
deened to have been duly informed of the
order."
and this whichis substantially the sane as rule 119 of the
Defence of India Rules, 1939, brings out clearly the
distinction between orders which are intended to apply to
named i ndividuals and orders of a general nature.
Rel i ance was al so placed by M. Sorabjee on the judgnent of
Bai | hache J. in Johnson v. Sargant & Sons(1l) where speaking
of an order of the Food Controller dated May 16 said to have
been contravened on the sanme day, the|learned Judge aid
"I have no reason-to suppose that any one in
the trade knewabout it on My 16..........
VWiile | agree
(1) [1918] 1 K B. 101.
162
that the rule is that a statute takes ‘effect
on the earliest noment of the day on which it
is passed or onwhich it is declared to
cone into operation, there is about statutes a
publicity even before they come into operation
which is absent in the case of nmany ‘orders
such as that with which we are now dealing;
i ndeed, if certain Orders are to be effective
at all, it is essential that they should  not
be known until they are actually published:
In the absence of authority upon the point |
am unable to hold that this order  came into

operation before it was known, and, as | have
said, it was not known until the norning of
May 17."

Referring to this case Prof. C K. Allen says
"On the face of it would seemreasonabl e’ that
| egi sl ati on of any kind should not be- binding
until it has sonehow been ’'made known’ 'to the
public; but that is not the rule of law, and
if it were, the automatic cogency of a statute
whi ch has received the royal assent woul d  be
seriously and nobst inconveniently inpaired.
In a solitary case, however, before t he
passing of the Act of 1946 [The Statutory

I nstrunent s Act ] Johnson V. Sar gant ,
Bai | hache, J. held that an Order did not take
effect until it 'becane known’. The reasoning

was that statutes at |east received t he
publicity of Parlianentary debate, and that
therefore they were, or should be, 'known,
but that this was not true of delegated
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| egi sl ati on, which did not necessarily receive
any publicity in Parlianment or in any other
way .
This was a bold exanple of judge-made |aw.
There was no precedent for it, and indeed a
deci sion, Jones v. Robson [(1901) 1 Q B. 673]
which, though not on all fours, mlitated
strongly against the judge’'s conclusion, was
not cited; nor did the judge attenpt to define
how and when delegated |Ilegislation 'becane
known’. Both argunents and judgment are very
brief. The decision has always been regarded
as very doubtful, but it never cane under
revi ew by a higher court."

W see great force in the | earned author’s comment on +, he

reasoning in Sargant’s case(2). Taking the present case,

the question wouldimediately arise is it to be nade known

in India or throughout the world, for the argument on behalf

of the respondent was that when the respondent |eft Geneva

on Novenber 27

*Law and Orders (2nd. ed. p. 132).

(1) [1918] 1. K B. 101.
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he was not aware  of the change in the content of the
exenption granted’ by the Reserve Bank. In a sense the

know edge of the existence or content of a law by an
i ndividual would not always be relevant,” save on the
guestion of the sentence to be inposed for its violation

It is obvious that for an Indian lawto operate and be
effective in the territory where it operates viz., the
territory of India it is not necessary that it should either
be published or be nade known outside the country.  Even if,
therefore, the view enunciated by Bailache, J. is taken to
be correct. it would be apparent that the test to find out
effective publication would be publication in India, not
outside India so as to bring it tothe notice of everyone
who intends to pass through India. It was "published' and
nmade known in India by publication in the Gazette on the
24t h Novenber and the ignorance of it by the respondent who
is a foreigner is, in our opinion, wholly irrelevant. It
is, no doubt, admitted on behalf of the prosecution in the
present case that the respondent did not have actual notice
of the notification of the Reserve Bank, dated Novenber 8,
1962 but, for the reasons stated, it nmmkes. in our opinion

no difference to his liability to be proceeded agai nst for
the contravention of s. 8(1) of the Act.

Learned Counsel for the respondent also referred us to the
decision of the Bonbay H gh Court in Inperator. v. Leslie
Guilt(1l) where the question of the proper constructi on and
effect of rule 119 of the Defence of India Rules, 1937 cane
up for consideration. The |earned Judges held that there
had not been a proper publication or notification of an
order, as required by rule 119 and that in consequence the
accused could not be prosecuted for a violation of  that
order. O her decisions of a like nature dealing with the
failure to comply with the requirenments of rule 119 of the
Def ence of India Rules or the Essential Supplies Act, or the
Essential Conmodities Act, were also brought to our notice
but we consider that they do not assist us in the present
appeal . VWere there is a statutory requirenent as to the
node or formof publication and they are such that, in the
ci rcunst ances, the Court holds to be nmandatory, a failure to
conply wth those requirenments mght result in there being
no effective order the contravention of which could be the
subject of prosecution but where there is no statutory




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 35

requi rement we conceive the rule to be that it is necessary
that it should be published in. the usual form i.e., by
publication wthin the country in such nedia as generally
adopted to notify to all the persons concerned the naking of
rules. In nost of the Indian statutes, including the

(1) I.L.R [1945] BOM 681
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Act now under consideration, there is provision for the
rules made being published in the Oficial Gazette. It

therefore stands to reason that publication in the Oficia
Gazette viz., the Gazette of India is the ordinary nethod of
bringing a rule or subordinate |egislation to the notice of
the persons concerned. As we have stated earlier, the
notification by the Reserve Bank was published in the
Gazette of |India on Novenber 24, 1962, and hence even
adopting the view of Bail hache, J. the notification nust be
deemed to have been published and brought to the notice of
the concerned .individuals on ‘Novenber 25, 1962. The
argunent, / therefore, that the notification, dated Novenber
8, 1962 was not effective, because it was not properly
publ i shed in the sense of having been brought to the actua
noti ce of the respondent rmust be rejected.

Before parting fromthis topic we would desire to nake an
observati on. There s undoubtedly a certain amount of
uncertainty in the JIlaw except in cases whhere specific
provision in that.behalf is nmade in individual statutes as
to (a) when subordinate legislation could be said to have
been passed, and (b) when it cones into effect. The
position in England has been clarified by the Statutory
I nstruments Act of 1946, though there is a Blight  ambiguity
in the Ilanguage enployed init, which has given rise to
di sputed questions of construction as regards certain
expressions wused in the Act. W consider that it would be

conducive to clarity as well as to the avoidance of
unnecessary techni cal objections giving occasi on f or
l[itigation if an enactment —on the Ilines of the UK

Statutory Instrunents Act, 1946, were made in India either
by an anendnment of the General Clauses Act or by independent
| egi sl ation keeping in mind the difficulties of construction
to which the U K enactnent has given rise. As we have
pointed out, so far as the present case is concerned, even
on the narrowest view of the law the notification of the
Reserve Bank nust be deened to have been published in the
sense of having been brought to the notice of the rel evant
public at |east by Novenmber 25, 1962 and hence the plea by
the respondent that he was ignorant of the law cannot afford
hi m any defence in his Prosecution.

The last of the points urged by |learned Counsel for. the
respondent was as regards the construction of the newsecond
provi so which bad been introduced by the notification of the
Reserve Bank. dated Novenber 8. 1962. The argunent -was t hat
the gold that the respondent carried was his persona
| uggage and not “"cargo"--either "bottom cargo" or
"transhi pnent cargo" and that therefore could not, and need
not have been entered in
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the manifest of the aircraft and hence the second proviso
could not be attracted to the case. The entire submission
on this part of the case was rested on the neaning of the
word ’cargo’, the point sought to be nade being that what a
passenger carried with hinmself or on his person could not be
"cargo’', and that cargo was that which was handed over to
the carrier for carriage. Reliance was, in this connection
pl aced on the definition of the term’cargo’ in dictionaries
where it is said to mean "the merchandi se or wares contai ned
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or conveyed in a ship." W find ourselves unable to accept
this argunment. To say that the second proviso refers only
to what is handed over to the ship or aircraft for carriage
woul d rmneke the provision practically futile and unmeani ng.
If all the goods or articles retained by a passenger in his’
own custody or carried by himon his person were outside the
second proviso, and the provision were attracted only to
cases where the article was handed over to the custody of
the carrier, it would have no value at all as a condition of
exenption. The goods entrusted to a corner would be entered
in the manifest and if they were not it nust be owing to the
fault of the <carrier, and it could hardly be that the
passenger was being penalised for the default of the

carrier. If the carriage of the goods on the person or in
the custody of the passenger were exenpt, there would be no
scope at all for the operation of the 2nd proviso. We

therefore consider that the proper construction of the term
"cargo’s when it occurs in the notification of the Reserve
Bank is /that it “is wused as contra-distinguished from
personal ' luggage in the lawrelating to the carriage of
goods. The latter has been defined as whatever a passenger
takes with himfor his personal use or convenience, either
with reference to his immediate necessities or for his

personal needs at the end of his journey. Qovi ously, the
gold of the quantity and in the formin which it was carried
by the respondent would certainly not be "personal | uggage"
in the sense in which "luggage" is understood, as explained
earlier. It was really a case of nerchandise not for the
use of the passenger either during the journey or thereafter
and therefore could not be called personal luggage or
baggage. It was therefore, "cargo" which had to be
mani fested and its val ue must have been-inserted in the air
consi gnnent not e. In this connection.” reference may

usefully be made to certain of the International Air Traffic
Associ ation’s General Conditions of Carriage not is directly
governing the contract between the respondent and the
aircraft but as elucidating trip general practice of
transport by air in the light of which the second proviso
has to be understood Part A entitled 'Carriage of Passengers
and Baggage’ by its Art. 8, para 1 (c) excludes goods
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which are nerchandise fromthe obligation of carriers to
transport as |luggage or as baggage, while Art. 3 of Part B
dealing with carriage of goods provides that ~gold is
accepted for carriage only if securely packed and its ~val ue
inserted in the consignnent note under the heading "Quantity
and nature of goods".

Sonme point was made of the fact that if the second proviso
were applied to the case of gold or articles nade of /gold
carried on the person, a tie-pin or a fountain-pen which had
a gold nib carried by a through passenger might attract the
prohibition of s. 8(1) read with the exenption by the
Reserve Bank as it now stands and that the Indian | aw woul d
be unnecessarily harsh and unreasonable. W do not consider
this correct, for a clear and sharp distinction exists
between what is personal baggage and what is not and it is
the latter that is 'cargo’ and has to be entered in the
mani f est . If a person chooses to carry on his person what
is not personal baggage or |uggage understood in the |ega

sense but what should properly be declared and entered in
the manifest of the aircraft there can be no conplaint of
the unreasonabl eness of the Indian | aw on the topic.

The result, therefore, is that we consider that the |earned
Judges of the H gh Court erred in acquitting the respondent.
The appeal has, therefore, to be allowed and the conviction
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of the respondent restored.

Now, coming to the question of sentence to be passed on the
appellant, it is undoubtedly the settled rule of this Court
that it would not interfere with the sentence passed by the
courts below unless there is any illegality init or the
same involves any question of principle. The facts of the
case before us have, however, presented sone unusua
features which had led us to technically interfere with the
sentence of one year’s inprisonnent passed by the Chief
Presi dency Magi strate. The respondent was sentenced by the
Presidency Magistrate on April 24, 1963 and thereupon he

started serving the sentence till the judgnent of the Hi gh
Court which was rendered on Decenber 10, 1963. The
respondent was released the next day i.e., Decenber 11

1963. This court granted special |eave on Decenber 20, 1963
and thereafter on application made by the appellant-State,
this Court directed the arrest of the respondent. The
r espondent was~ accordingly, ‘arrested and t hough the
Magi strate directed his release on bail pending the disposa
of the appeal inthis Court, the respondent was wunable to
furnish the bail required and hence suffered inprisonnent,
though it would be noticed that such inprisonnent was not in
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pursuance of the conviction and sentence passed on him by
the Magistrate. Such i nmprisonment continued till My 8
1964 when the decision of this Court was pronounced, so that
virtually the respondent had suffered the inprisonment that
had been inflicted on himby the order of the Presidency
Magi strate. In these circunstances, we directed that though
t he appeal was all owed, the sentence would be reduced to the
peri od al ready undergone which was only a  technica
interference with the sentence passed by the Presidency
Magi strate, though in substance it was not.

Appeal al | owed.
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