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Code of Civil Procedure: Oder 7 Rules 11 and Order 23
Rule 3A--Maintainability O suit--Issuance of sumons by
trial court-Wiether a bar to trial when no triable issue is
shown to arise

HEADNOTE:

One Motilal who owned Goyal Talkies entered into a
partnership with respondent Ratanlal representing the joint
famly firmof Ms. Ratanlal Dandoolal and Bros., ‘for the
purpose of running the cinema business. Later, the said
Motilal together with his wife and children filed a civi
suit for dissolution of partnership, rendition of accounts,
etc., against respondent Ratanlal, as defendant No. 1, the
firm "Ms Dandoolal and Bros." as defendant No. 2, and one
Puranmal as defendant No. 3. Modtilal subsequently filed an
application for correction of the description of defendant
No. 2 firm which was all owed.

The suit was conprom sed. According to one of the terns
of the conpromise, plaintiff was to pay to defendant ~ Nos.1
and 2 a sumof Rs.15,700 in full satisfaction of their
claim subject to final accounting. The plaintiff paid this
sum wthin the specified period and thereupon the receiver
gave possession. Subsequently, the Court passed a fina
decree dated 16.11.1959 stating that the partnership stood
di ssol ved, and directing defendant Nos. 1 and 2 to refund to
the plaintiff the anmount of Rs.5,470 which was the excess
amount paid by the plaintiff to them Defendant Nos. 1 and 2
filed an appeal against the final decree which was dis-
m ssed, and their second appeal in the H gh Court was  also
di sm ssed on 2.12.1972.

Thereafter, Civil Suit No. 1699 of 1980 was filed by
Rat anl al , respondent herein, against the appellants, who are
the legal representatives of Mdtilal, assailing the consent
decree after taking the entire benefit thereunder. The
reliefs claimed were for a declaration that the final decree
dated 16.11.1959 was a nullity, and for possession of Coya
Tal kies, etc. The appellants resisted the suit inter alia on
the ground that it was barred by res judicata, and further
that the suit was also barred by virtue of Rule 3A Order 23,
C.P.C The Trial Court framed a
173
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prelimnary issue regarding maintainability and held the
suit to be nmaintainable. The Hi gh Court dismssed the civi
revi si on agai nst that order.

Before this Court it was contended on behalf of the
appel lant that the suit was barred by virtue of Rule 3A of
Order 23 and even otherwise tile plaint averments did not
di scl ose any cause of action in order to raise a triable
issue. In reply, it was contended that Rule 3A of Oder
C.P.C., had no application since the decree assailed in the
suit was a date nuch prior to insertion of Rule 3A by anmend-
ment with effect from1.2.1977; and that the question of
examning the frame of the suit to determne its naintain-
ability on any other ground did not arise since the appel-
lant’s case was based on the bar under Order 23, Rule 3A
and no specific objection for rejection of the plaint wunder
order 7 Rule 1t C.P.C., was taken earlier

During the course of hearing of the appeal, the respond-
ent filed an application for amendment of the plaint.
Al ow ng the appeal, this Court,

HELD:" (1) On the admitted facts appearing from the
record itself, counsel for the respondent was unable to show
that all or any of the avernents in the plaint disclose a
cause of action giving rise'to a triable issue. [179F]

Since the plaint suffers fromthis fatal defect, the
nere i ssuance of summons by the Trial Court does not require
that the trial should proceed even when no triable issue is
shown to arise. Permitting the continuance of such a suit is
tantanount to licensing frivolous and vexatious |Ilitigation
Thi s can not be done. [179G H]

(3) It being beyond di spute that the plaint avernments do
not disclose a cause of action, the plaint is liable to be
rejected under Oder 7 Rule i 1, CP.C-  without going into
the applicability of Oder 23 Rule 3A; C.P.C. to the present
suit. [180A]

There is no ground to allow the application for amend-
ment of the plaint which apart frombeing highly belated, is
clearly an afterthought fur the obvious purpose of /averting
the inevitabl e consequence of rejection of the plaint on the
ground that it does not disclose any cause of ~action or
raise any triable issue. Mreover, the proposed amendnents
in the plaint are to raise tw grounds which are concl uded
174
by the earlier adjudication ending with dism ssal of ~Ratan-
lal’s Second Appeal against the inpugned decree. [177E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1043 of
1990.

From the Judgnent and Order dated 10.8.1989 of the
Bonbay High Court in CR A NO 521 of 1985.

V.A. Bobde, S.D. Miudaliar. Ms. Ranjana Bobde and C K
Rat napar khi for the Appellants.

V.P. Salve, and Ms. Bina Gupta for the Respondent.
The Judgrment of the Court was delivered by
VERMA, J. Special Leave granted.

The short question involved is the nmaintainability of
the suit which gives rise to this appeal. The appellants
contend mat the Suit is not maintainable even on the plaint
averments. The Trial Court held the suit to be nmaintainable
and the Hi gh Court has dismssed the appellants’ revision
affirmng that view. Hence this appeal by special |eave.

The appellants are the |l egal representatives of Mtila
who purchased the disputed property, nanely, 'Coyal TalKkies’
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at Kanptee in the year 1946. The said Mtilal entered into a
partnership on 31.12.1953 with respondent Ratanlal repre-
senting the joint family firm"Ms. Ratanlal Dandoolal and
Bros." for the purpose of running the cinena business in
"CGoyal Talkies’. Sonme disputes having arisen between the
parties, the said Mdtilal together with his wife and chil-
dren filed Cvil Suit No. 19A of 1955 on 4.8.1955 in the
Court of Civil Judge, Class |, Nagput, against respondent
Ratanl al as defendant No. 1, the firm"Ms. Dandoolal and
Bros." as defendant No. 2 and one Puranmal as defendant No.
3. The suit was for the dissolution of partnership, rendi-
tion of accounts and ancillary reliefs. On discovery of the
m sdescription of defendant No. 2 firm an application was
nmade by the plaintiff for correction of that m sdescription
The misdescription being obvious, the Trial Court allowed
the plaintiff’s application on 19.8.1955 permitting defend-
ant No. 2 firmto be correctly described as "Ms. Ratanla
Dandoolal © and Bros." instead of "Ms. Dandoolal and Bros."
It appears that the correction even though pernmtted was
175
not actually incorporatedin the plaint. However, the par-
ties were not misled in-any manner by the m sdescription of
defendant No. 2 nade-initially in the plaint which is evi-
dent fromthe fact that defendant No. | Ratanlal who filed
the separate witten statement in the suit on behalf of
def endant No. 2 also correctly described defendant No. 2 as
"Ratanl al Dandoolal and Bros." This suit was conproni sed
between the parties and a conpromni se petition dated February
20, 1956 signed by the plaintiff,~ Mtilal, 'Ratanlal for
hi nsel f as defendant No. 1 and al so on behalf of  defendant
No. 2 firm and the counsel for defendant Nos. 1 and 2 was
filed in the Trial Court. This conpronise was recorded by
the Court on 5.3.1956 after the statenents of defendant No.1
Ratanlal and the counsel for defendant No. 2 firm were
recorded accepting the conpromise. One of the agreed terns
was that defendant No. 3 Puranmal shoul d be discharged from
the suit apparently because he had no interest in the suit.
According to the terns of the conpronise, plaintiff was to
pay to defendant Nos. 1 and 2 a sumof Rs.15,700 in ful
satisfaction of their claimsubject to final accounting,
which included the sumof Rs.2,600 paid to Puranmal by
defendant Nos. 1 and 2. It was al so agreed that on paynent
of this anmount by the plaintiff to defendant Nos. 1 ~and 2
within the specified period, the partnership woul d be deerned
to be dissolved and that defendant Nos. 1 and 2 gave up al
their rights including the interest acquired by them from
def endant No. 3, Puranmal under the sal e-deed executed in
their favour. It was agreed that the plaintiff would be
entitled to possession of the talkies i mediately on paynent
of the anmount due to defendant Nos. 1 and 2. The ~Receiver
Shri K. S. Mshra Advocate, was required to act in‘terns of
the conprom se between the parties which required confirma-
tion of accounts fromthe accountbooks of the partnership
and thereafter distribution of the surplus between the
plaintiff and defendant Nos. 1 and 2.

The plaintiff paid this sumof Rs.15,700 on 5.3.1956

well within the specified period; the receiver rendered
accounts on 19.3.1956 and an application for correction was
made on 3.4.1956. It may be mentioned that full conpliance

havi ng been made by the plaintiff on 5.3. 1956, the receiver
gave possession of the Talkies to the plaintiff on 5.3. 1956
according to the conpromse since the Only thing remaining
to be done thereafter was to refund to the plaintiff the
amount of Rs.5,470 paid in excess by plaintiff to defendant
Nos. 1 and 2. Accordingly, on 16.11.1959 the Court passed
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the final decree in the suit stating that the partnership
stood di ssolved with effect from 27.4.1959 and the def endant
Nos. 1 and 2 were directed to refund to the plaintiff the
amount of Rs.5,470 which was the excess anount paid by the
plaintiff to them
176

Not wi t hst andi ng t he above facts, defendant Nos. 1 and 2
filed an appeal against the final decree dated 16.11.1959 in
the Court of the Extra Assistant Judge, Nagpur which was
C.A  No. 413 of 1962 decided on 27.12. 1962. Thereafter, a
second appeal No. 293 of 1963 was also filed by these de-
fendants in the Hi gh Court which too was dismssed on
2.12.1972. The final decree dated 16.11. 1959 based on the
conprom se which was fully satisfied becone final inasnuch
as the defendants did not challenge the sane by a further
appeal to this Court.

Thereafter, Cvil Suit No. 1699 of 1980 in the Court of
G vil Judge, Senior Division, Nagpur, was filed by respond-
ent Ratanlal ~against the petitioners who are the |ega
representatives of the aforesaid Mtilal assailing the above
consent decree after taking the entire benefit thereunder
The reliefs claimed in this suit are for a declaration that
the aforesaid final decree dated 16.11. 1959 passed on the
basis of the order dated 5.3.1956 in Civil Suit No. 19A of
1955 by the Gvil Judge, Senior Division, Nagpur, is a
nullity; that the partnership under the ‘partnership-deed
dated 31.12.1953 @ between the said “Ratanlal and Motila
continues to subsist; that Ratanlal is entitled to posses-
sion of the said Goyal Talkies; and the other ancillary
reliefs. This suit was contested by the petitioners, inter
alia on the ground that it was barred by res judicata by the
earlier adjudication between the parties and also that it
was not maintainable. It would suffice to say that as a
result of the High Court’s direction, the Trial Court franed
prelimnary issue regarding naintainability of the suit and
by its order dated 15.4.1985, it held the suit to be main-
tai nable. On behalf of the petitioners the suit was clainmed
to be barred also by virtue of Rule 3A of Order 23, C. P.C
The Trial Court rejected these contentions and held the suit
to be maintainable. The petitioners then preferred a G vi
Revision in the Hi gh Court which has been dism ssed by the
Order dated 10.8.1989. Hence this appeal by special |eave.

The contention of Shri V.A. Bobde, |earned counsel for
the appellant is that the suit is barred by virtue of Rule
3A of Order 23, C.P.C. and even otherw se the plaint —aver-
ments do not di sclose any cause of action in order to raise
a triable issue. He also contended that even if Rule 3A
inserted in Oder 23, CP.C. by the CP.C. Anendment _Act,
1976 with effect from1.2.1977 does not apply to the present
suit challenging the decree passed prior to the anendnent,
this suit is barred also in accordance with the “unanmended
provision existing earlier. Inreply, Shri V.P.  Salve,
| earned counsel for the respondent contended that Rul e 3A of
Order 23, CP.C. has no application since the decree as-
sailed in the suit is of a date nuch prior to insertion of

177
Rule 3A by anmendnent with effect from1.2. 1977. He also
contended that the question of exanmining the frame of the
suit to determne its maintainability on any other ground
does not arise since the petitioners case was based on the
bar under Order 23, Rule 3A, C.P.C., which too was an objec-
tion raised after the filing of the witten statenent in
which the plea of res judicata had been taken. However, in
all fairness Shri Salve nmade no attenpt to contend that the
suit as franed raises any triable issue on the basis of the
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only grounds on which the decree dated 16.11.1959 is alleged
to be anullity. He urged only two additional grounds, not
pl eaded in the existing plaint, which were rai sed unsuccess-
fully on behalf of the present respondent in the First
Appeal and the Second Appeal against the conprom se decree
to contend that the suit is triable. He also urged that no
specific objection for rejection of the plaint under Order 7
Rule 11 C P.C. was taken earlier and, therefore, the matter
be remanded for a fresh consideration on this basis.

To avoid protracting this litigation any |onger, we gave
opportunity to | earned counsel for the respondent to prepare
the case on this point. Shri Salve then filed an application
for anmendrment of the plaint on the next day in any attenpt
to plead the additional grounds on which alone he clained
the suit to be triable.

We may first dispose of the application for anendnent to
the plaint filed by Shri Salve on January 12, 1990 during
the course of hearing of the appeal. W do not find any
ground' to allow this application which apart from being
hi ghly belated, is clearly an after-thought for the obvious
pur pose of averting the inevitable consequence of rejection
of the plaint on the ground that it does not disclose any
cause of action or raise any triable issue. Mreover, the
proposed amendnents in-the plaint, as sunmarised by Shri
Salve, are to raise two grounds which are concluded by the
earlier adjudication ending with dism'ssal. of Ratanlal’s
Second Appeal against the inmpugned decree. The first is the
consequence of rejection of the plaint under Order 7, Rule
11, CP.C. in the earlier suit on 26.3.1959 and its reviva
on paynent of court-fee by plaintiff, Mtilal, in terms of
that order itself. It is sufficient to nention that the Hi gh
Court’s order dismssing the Second Appeal arising out of
that decree considers and rejects this argunent and that
order has becone final between the parties since it was not
chal | enged thereafter. The second point relates to delivery
of possession of the Talkies on 5.3.1956 to plaintiff,
Motilal, which is alleged to have been nade under ‘a 'wong
procedure. The facts narrated above clearly indicate that
delivery of possession by the
178
Receiver, Shri K S. Mshra, Advocate, to plaintiff, Mtilal,
was in pursuance of the Court’s order dated 5.3.1956 after
plaintiff Mtilal had al ready deposited the sum of Rs. 15,700
which was really in excess of the amount required to be paid
by the plaintiff, Mtilal, to. defendant Nos. 1-and 2 re-
sulting in subsequent refund of Rs.5,470 to plaintiff and
the express conprom se between parties which was accepted by
Ratanlal in his statenment recorded by court on 22.2. 1956.
This contention also was rejected in the earlier adjudica-
tion ending with the Hi gh Court’s dismissal of the Second
Appeal which has becone final. Mreover, this appeal is not
agai nst that decision of the Hi gh Court. There is no ' ground
to allow the belated attenpt to amend the plaint for ' taking
these grounds. The application for amendnent is, therefore,
rej ected.

We do not consider it necessary to decide the applica-
bility of Rule 3A of Order 23, CP.C. to the present suit
since the matter can be disposed of even otherwi se. The
plaint averments specify the grounds on which the decree
dated 16.11. 1959 is alleged to be nullity. The question is:
whet her any of these grounds raises a triable issue in the
suit or in other words does the plaint disclose any cause of
action? The specific case of the respondent as clearly
mentioned in Para 3 of the inpunged order dated 10.8. 1989
of the H gh Court is as under:
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"The plaintiff has never clained that sone fraud, coercion
or msrepresentation is played. On the other hand, he says
that due to the |lapses while deciding the natter, decree
passed by the Court bel ow has becone a nullity.

It is, therefore, clear that the respondent/plaintiff does
not challenge validity of the decree dated 16.11. 1959 on the
ground of fraud, coercion or msrepresentation but nerely on
the basis of lapses in deciding the earlier suit which have
been specifically nentioned in para 6 of the plaint. It s,
therefore, only on these limted grounds that the question
of maintainability of the present suit has to be deci ded.

We shall, therefore, now refer to the grounds nentioned
in para 6 of the plaint which alone are relied on to dis-
close a cause of action for the suit. The first ground of
nullity averred in para 6 of the plaint is that the decree

was passed agai nst a non-existent person --"Ms. Dandool a
and Bros." It is not the respondent’s case that "Ms. Dam
doolal ~and Bros." is a legal entity distinct from "Ms.

Rat anl a Dandool al and Bros." so that the decree was agai nst
anot her . ‘person As earlier stated, in the witten-statenent
filed by respondent Ratan-

179

lal, the description of defendant No. 2 was correctly given
by respondent Ratanlal hinmself as "Ms. Ratanlal Dandool a
and Bros." and not "M's. Dandool al and Bros." Mreover, an
order dated 19.8. 1955 was nade by the trial court permt-
ting the correction to be nmade even though it was not duly
incorporated in the plaint thereafter. It is significant
that the first appeal and the second appeal filed against
the conprom se decree made by the respondent in which the
firm as one of the appellants was correctly described as
"Ms. Ratanlal Dandoolal and Bros." and-not "Ms. Dandoola
and Bros". The decree was, therefore, against "Ms. Ratanlal

Dandoolal and Bros." and this is how it was admttedly
under st ood throughout by the respondent hinmself who repre-
sented the firmat every stage of the earlier suit till the

final decision by the Hi gh Court, describing the firm cor-
rectly as "Ms. Ratanlal Dandool al and Bros." Cbviously this
ground i s non-existent.

The next ground of nullity pleaded is that the decree
does not direct discharge of defendant No. 3, ~ Purannal.
Admittedly, no relief was claimed or granted agai nst defend-
ant No. 3, Puranmal who was treated by all to be only a
formal party. This ground also is, therefore, non-existent.
The next ground is that there is no consideration for —aban-
donnent of the interest of Puranmal which renders the corre-
sponding termvoid. Adnmittedly, the ternms of conmpron se show
payment of Rs.2,600 to Puranmal and execution of a sal e-deed
by Puranmal in favour of defendant Nos. 1 and 2 . who  al one
thereafter remained the interested parties. This is how Shri
Salve, learned counsel for the respondent summarised the
entire grounds of nullity pleaded in the plaint.

On the admtted facts appearing fromthe record itself,
| ear ned counsel for the respondent, was unable to show that
all or any of these avernents in the plaint disclose a cause
of action giving rise to a triable issue. In fact, Shri
Sal ve was unable to dispute the inevitable consequence that
the plaint was liable to be rejected under Oder 7 Rule 11
C.P.C. on these avernents. Al that Shri Sal ve contended was
that the Court did not in fact reject the plaint under O der
7 Rule 11, C. P.C. and sumons havi ng been issued, the tria
nmust proceed. In our opinion, it nakes no difference that
the Trial Court failed to performits duty and proceeded to
i ssue summons without carefully reading the plaint and the
Hi gh Court also overlooked this fatal defect. Since the
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plaint suffers fromthis fatal defect, the nmere issuance of
sunmmons by the Trial Court does not require that the tria
shoul d proceed even when no triable issue is shown to arise.
Permitting the continuance of such a suit is tantamunt to
licensing frivolous and vexatious litigation. This cannot be
done.

180

It being beyond dispute that the plaint averments do no
disclose a cause of action, the plaint is liable to be
rejected under Order 7 Rule 11, C. P.C. without going into
the applicability of Order 23 Rule 3A, C.P.C. to the present
suit. Having reached this conclusion, it is unnecessary to
adopt the technical course of directing the Trial Court to
nake the consequential order of rejecting the plaint and,
i nstead, we adopt the practical course of making that order
in this proceeding itself to avoid any needless delay in
conclusion of this futile litigation.

Consequently, the appeal is allowed. The inmpugned orders
of the Trial Court and the Hi gh Court holding the suit to be
mai nt ai nabl e are set aside and the plaint is rejected under
Oder 7 Rule 11, C.P.C. The respondent shall pay the appel-
lants’ costs throughout.

R S. S Appeal al | owed.
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