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PETI TI ONER
BANK OF MAHARASHTRA

Vs.

RESPONDENT:
RI CE SHI PPI NG & TRANSPCRT CO. PVT. LIMTED & ANR

DATE OF JUDGVENT16/ 02/ 1995

BENCH:
AGRAVAL, S.C. (J)
BENCH:

AGRAVAL, S.C. (J)
FAI ZAN UDDI N (J)

Cl TATI ON
1995 AI'R 1368 1995 sSCC (3) 257
JT 1995 (3) 175 1995 SCALE (1)785
ACT:
HEADNOTE:
JUDGVENT:
S.C. AGRAVWAL, J.:
1. Leave granted.
2. We have heard | earned counsel for the parties.
3.Bank of Maharashtra, hereinafter referred to as the
appel l ant-bank, is a nationalised bank having a branch
providing banking facilities at Nariman Point at / Bonbay.
Race Shi pping and Transport Co. Pvt. Limted, respondent

No. 1 therein, has been operating Current Account No. 318 at
the said branch of the appellant bank. As per the nandate
of respondent No. 1 the said account is to be —operated
jointly by G L. Bhatia and Ashok Chattopadhyay, the Managing
Director of respondent No. 1. One bearer cheque bearing  No.
425395 dat ed August 26, 1992 for a sumof Rs. 1,95,000/- was
drawn on the appellant-bank. The said cheque was ~encashed
at the said branch of the appellant-bank on August 26, 1992
and the anmount of Rs. 95,000/- was debited to the account of
respondent No. 1. The case of the appellant-bank is that the
said amount was paid to one Jadhav, whose signatures were
appended at the back of the cheque, and who was an enpl oyee
of respondent No. 1. The said cheque admttedly contains the
signature of G L. Bhatia. The other signature purports to
be of Ashok Chattopadhyay, the Managing Director of
respondent No. 1. The said signhature is on the face of the
cheque as well as on the back. Respondent No. 1 clainms that
the said signature is not of Ashok Chattopadhyay and the
sanme is forged. This fact was brought to the notice of the
appel | ant-bank by respondent No. 1 on Septenber 3, 1992.
Ther eupon the appell ant-bank | odged a First Information Re-
177

port with regard to the alleged forgery, as claimed by
respondent No. 1, at Police Station at Cuffe Parade, Bonbay
on Septenber 4, 1993 and the matter is being investigated by
the police. It is not disputed that the said cheque is from
the Cheque Book issued to respondent No. 1 by the appell ant-
bank. Respondent No. 1 clained rei nbursenent of the said
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sum of Rs. 95.000/- fromthe appellant-bank on the basis
that the signature of Ashok Chattopadhyay on the cheque was
forged and thus the appellant-bank was liable to reinburse
the said amount paid by the appellant-bank fromthe account
of respondent No. 1 against the said cheque. The said claim
of respondent No. 1 was contested by the appellant-bank on
the ground that the question whether the signature of Ashok
Chat t opadhyay on the said cheque was forged was still under
investigation and till the said signature is found to be
forged there was proper nandate for paynent on the basis of
the said cheque. Thereupon the respondent on April 21, 1993
filed a Wit Petition (Wit Petition No. 1245 of 1993) in
the Bonbay Hi gh Court wherein it has been prayed as under
"(a) Wit of mandamus or a Wit or Oder or
direction  in the nature of nandamus under
Articl e 226 of the Constitution directing the
Petitioner~ bank ~to reverse the debit entry
dated 26.8.1992 for Rs. 95,000/- in their
Current A/ C No. 318 or direct the petitioner
Bank to make paynment of the respondent No. 1
Conpany herein of a sumof Rs. 95,000/- with
interest thereon at the rate of 18% from the
date of the said anpbunt had been withdrawn
fromthe account.
(b) to direct the Petitioner herein to
credit a sum of Rs.  95,000/- in t he
current, account No. 318 during-the pendency of
the Wit Petition on the respondent no. 1
herei n furni shing an indemity for the same."
4. In the said Wit Petition an affidavit dated July 6,
1993 of Rajiv V. Pinglay, whois enployed as Advance Ledger
Posting Machine Operator with the appel lant bank, was filed
on behalf of appellant bank. In the saidaffidavit it 1is
st at ed:
"I say that the enployees of the Petitioner
No. 1 conpany regularly visited the Branch for
the banking transactions, and one /of @ such
enpl oyees is one M. Jadhav. On’ 26th of
August, 1992 a cheque bearing No. 425395 for
Rs. 95,000/- was presented for cash wth-
dr awal . | thereupon asked the -said M.
Jadhav, who had conme to collect the pay in
front of me, which was duly done by him I
say that | had seen the said M. Jadhav on few
ot her occasions prior to 26th August, 1992.
say that on cheque being signed as aforesaid
by the said M. Jadhav, as per the norma

usual banking practice, | posted ' the cheque
and sent it for further process in. . accordance
with the usual practice in that behal f. /| say

that the aforesaid signature of thesaid M.
Jadhav appears on the copy of the 'cheque
bei ng Exhibit "B" to the petition."
5. The said Wit Petition was placed for prelimnary
hearing before a Division Bench of the H gh Court on July 7,
1993 and the foll owi ng order was passed on that date :
"P.C. : Rule. The Respondents arc directed to
credit sumof Rs. N nety Five Thousand only
in the Current Account No. 318 of t he
Petitioners forthwth.
The Petitioner through their Counse
178
gi ves undertaking to bring back the amount if
Court so desires.
We have perused all papers and prina facie we
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are satisfied that the Bank did not take
precautions before nmaking paynent of |arge
anmount . The fact that cheque was forged is
not in dispute and the conplaint filed by the
Manager before the police nowhere clainms that
payment was nmade to any enployee of the
petitioners. The affidavit filed by RV
Pi ngl ay the cashier appears to be prima facie
fal se and an after-thought. "
6. In accordance with the said order of the Hi gh Court the
appel | ant - bank credited a sumof Rs. 95,000/- to the account
of respondent No. 1 on July 9, 1993. From the counter-
affidavit of Capt. Ashok Kumar Aggarwal filed on behalf of
respondent No. 1 it appears that respondent No. 1 has wth-
drawn a substantial part of the said anobunt leaving a
bal ance of about Rs. 6001.65.
7. Feeling aggrieved by the said order of the Hi gh Court,
t he appel lLant-bank has filed this appeal
8. Shri 'Rana, the |l earned counsel for the appellant-bank
in the first place, has urged that the dispute between the
parties relates to the liability of ‘the appellant-bank to
rei mburse respondent No. 1 the sumof Rs. 95,000/- debited
to the account of respondent No. 1 on the basis of cheque
No. 425395 dated August 26, 1992 that was encashed by the
appel | ant-bank which i's clained to be forged in the sense
that the signature of Ashok Chattopadhyay, the Managing
Director of respondent No. 1, on the said cheque is forged.
The |learned counsel has urged that the said ‘liability is
bei ng fastened on the appell ant-bank on the basis of the |aw
governi ng banki ng operations and that the proper renedy for

enforcing the said liability is to filea civil 'suit and
that it is not a matter which can be agitated through a wit
petition under Article 226 of the Constitution. It has also

been urged that the matter involves adjudication of disputed
qguestions of fact inasnuch as the appellant-bank disputes
that signature of Ashok Chattopadhyay on the cheque is
f or ged. The |earned counsel for the appellant-bank has
submtted that the | earned Judges of the H gh Court were not
right in proceeding on the basis that the appellant-bank did
not take precautions before maki ng paynent of |arge anount
and the fact that cheque was forged is not in dispute and
that the affidavit filed by R V. Pinglay appears to be prim
facie false and an after-thought. It has been pointed out
t hat in the correspondence with respondent No.1 t he
appel | ant-bank did not accept the contention of ~ respondent
No.1 that one of the signatures of the joint signatories,
nanely, Ashok Chattopadhyay, the Managing Director of
respondent No. 1, was forged and further that the case of
the appellant-bank is that the paynent of the cheque was
nmade in the ordinary course of business and that the
procedure for honouring the cheque by the bank officials was
correctly followed in the matter of encashnment of the
cheque. The appell ant-bank has al so denied the allegations
made by respondent No. 1 that there was collusion of  bank
staff with an outside unknown person for paynment of the
cheque and it was asserted that it was obvi ous negligence on
the part of respondent No. 1 not to keep the Cheque Book in
the proper custody and that the respondent No. 1 was rmaking
fal se al | egati ons agai nst t he appel | ant - bank. The
subm ssion of the |earned counsel was that various questions
that arise in the case can be properly de-
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termined only on the basis of evidence that is adduced and
that such determination cannot be made in a wit petition
and it can be nore appropriately adjudicated in a regular
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civil proceeding.

9. Shri  P.H., Parekh, the | earned counsel appearing for
the respondents, has, on the other hand, urged, that this
appeal is directed against the interimorder only and the
main Wit Petition is still pending adjudication before the

Hi gh Court and the question of mamintainability of the Wit
Petition would be gone into by the H gh Court in the |Iight
of the objections that are raised by the appellant-bank
Shri  Parekh has, however, urged that in view of the fact
that the signature of one of the joint signatories on the
cheque is forged the appellant-bank is liable top reinburse
respondent No. 1 the sumof Rs. 95,000/- that has been paid
from the account of respondent No. 1 on the basis of said
cheque which was a nullity. |In support of his aforesaid
subm ssi on Shri Parekh has placed reliance on the decisions
of this Court in Bihta Co-operative Devel opnent Cane
Marketing Union Ltd. & Anr. v. The Bank of Bihar & Os.,
(1967) /1 SCR 848 and Canara Bank v. Canara Sal es Corporation
& Ors., 1987 (2) SCR 1138.

10.Since " the Wit Petitionis still pending in the High
Court and the question of nmmintainability of the Wit
Petition has yet to be considered we do not propose to go
into the said question. Al that we wish to say at this
stage is that the objections that have been raised by the
appel | ant - bank agai'nst the maintainability of the wit peti-
tion are not such that they may be di sregarded as |acking in
subst ance. This |is a factor which has ' a bearing or the
exercise of discretion by die Court while passing the
interimorder in the wit petition.

11. By the interimorder the H gh Court has directed the
appel | ant-bank to credit a sum of Rs. 95,000/- in the
current account No. 318 of respondent No. 1. The High Court
has recorded that respondent through their counsel had given
an undertaking to bring back the anpbunt if the Court so de-
sires. The said interimorder, in substance, grants the
relief which the respondent woul d have been given at the
final stage in the event of ‘their wit petition being
al l owed by the Hi gh Court.

12. Tinme and again this Court has deprecated the practice
of granting interim orders which practically give the
principal relief sought in the petition for no better reason
than that a prima facie case has been made out, w thout
bei ng concerned about the bal ance of convenience, the public
interest and a host of other considerations, [See
Assistant Coll ector of Central Excise, West-Bengal v. Dunlop
India Ltd & Os., 1985 (1) SCC 260 at p.  265; State of
Rajasthan & Ors. v. Ms Swai ka Properties & Anr., 1985 (3)
SCC 217 at p. 224].

13. In the instant case since there is serious dispute on
facts it cannot even be said that a prima facie case had
been nade out for grant of an interimorder in favour of the
respondents whi ch enables themto have the rei nbursenent of
the sum of Rs. 95,000/- that was debited to their account in
vi ew of the encashnment of the cheque in question. W are of
the viewthat this was not a case in which the H gh Court
while admitting the Wit Petition should have passed an
interimorder giving such a direction. In the circunstances
we are unable to uphold the said interimorder

180

14. The appeal is, therefore, allowed, the interim order
passed by the H gh Court regarding crediting the sum of
Rs. 95,000/in the current account No. 318 of the respondents
is set asi de. Since the appellant-bank has al r eady
deposited-the said anpbunt of Rs. 95,000/- in the current ac-
count of respondents in pursuance of the said directions of
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the High Court it is directed that the respondents wll
refund the said amount to the appellant-bank within a period
of one nonth and on their failure to do so the Hi gh Court

will take steps to enforce the undertaking that has been
furnished by the respondents in pursuance of the said
interim order. It will be open to the |earned counsel for

the parties to request the High Court for an early disposa
of the Wit Petition and the High Court will give due regard
to such a request if nade. No order as to costs.
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