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PETI TI ONER:
UNI ON OF | NDI A AND OTHERS

Vs.

RESPONDENT:
MAJOR A, HUSSAIN, |G 14827

DATE OF JUDGVENT: 08/ 12/ 1997

BENCH:
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT

D. P. Wadhwa. J.

Appel | ants are aggrieved by the judgnment dated February
21, 1994 of the Division Bench of the Hgh Court of
Judi cature: Andhra Pradesh dismissing their appeal against
judgrment date April 25, 1991 of the |earned single Judge of
that High Court whereby the |earned single Judge  allowed
wit petition filed by the respondent and quashed the court
martial proceedings hel d agai nst him including t he
confirmation of sentence passed wupon him by the court
martial .

A General Court Marital (GCM) under the Arnmy Act, 1950
(for short ’'the Act’) was convened to try the respondent
holding the rank of Mjor in thearny on the follow ng
char ge:

"Char ge Sheet™
The accused |C- 14827F Major Arshad Hussain, 225

Ground Liaison Section Type 'C attached to ACC

Centare, an officer holding a permanent commi ssion in

the Regular Army, is charged with :-

Armmy Act AN ACT PREJUDI Cl AL TO GOOD ORDER AND M-LI TARY
Section 63" DI SCl PLI NE,
in that he,
at Field, between 17 Sep 84 Ground Liaison Section Type
"C, lost by negl ect twelve (12) pages  of the

Commander’s Operational Brief taken on charge‘at Seri al
115 on the Incom ng TOP SECRET Register of HWZ150 Inf
Bde which were entrusted to in for safe custody.

Pl ace: Secunder abad Sd/ -
Date: 14 Aug 87 (Gutam Mtra )
Brig
Commandant
AQCC Cent er
To be tried by General Court Martial.
Station: Madras - 9 Sd/ -
Dat ed: 25 Aug 87 (Deepak Sehdev)
Col onel
Col onel A

For General Oficer Commanding
Andhra Tam | Nadu Kar nat aka
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and Kerala Area."

Section 63 of the Act reads as under

"63. Any person subject to that Act who is guilty of

any or onission which, though not specified in this

act, 1is prejudicial to good order and mlitary

di scipline shall, on conviction by court-nartial, be

liable to suffer inprisonnent for a term which nay

extend to seven years or such | ess punishnment as is in
this Act nentioned."

After conclusion of the GCM proceedi ngs the respondent
was held gquilty of the charge and was sentenced to be
di sm ssed from service by order dated Decenmber 26, 1987 of
the General Court Martial. The sentence passed agai nst the
respondent was confirnmed by the confirmng authority as
requi red under the Act.

The respondent challenged his conviction and sentence
ina wit petition filed by himin the H gh Court which, as
not ed above, allowed the sane and quashed the court martia
proceedi ngs and confirmation of sentence against the
respondent. The ground which appealed to the Hi gh Court in
setting aside the court _martial proceedi ngs and subsequent
confirmati on of sentence may be stated fromthe judgnment of
the of the single Judge which is as under

" The Petitioner has been denied a

reasonabl e opportunity to defend

hi nsel f by not / communicating the

concl usi on reached in Rule 22

Inquiry as contenplated by Armny

Order 70/84. In the proceedings

under Section 22 by not supplying

the copies of statenents-in earlier

court of I nqui ry: (i) during

General Court Martial by not giving

assi stance of a defending officer

of his choice; (ii) not providing

him | oad whi ch was al ready

sanctioned to mnmnage a new counse

as the earlier counsel engaged by

himhad retired for no fault of the

petitioner; (iii) by not providing

hi mthe docunents for which he had

made a request to the convening

authority long before assenbly of

the Court Martial and for which his

counsel had al so nade a request."

Now to wunderstand if the H gh Court rightly exercised
its power of judicial revi ew of the —court martia
proceedings, we may refer to a few relevant| facts and
briefly to the court martial proceedings.

In the year 1984 respondent was serving as Gound
[iaison Oficer in a Brigade which was situated somewhere in
Raj asthan in close proximty of international border with
Paki stan. One Major P.C Bakshi was also posted a Brigade
Major in that Brigade. brig. A S. Bains was the comrander of
the Brigade. Mjor Bakshi was on annual |eave with effect
from17.9.84 to 16.11.84 but before proceeding on | eave he
handed over <certain classified docunents to the respondent.
Under provisions of Handing of Cassified documents, the
secret/top secret documents are to be in safe custody of an
officer not belowthe rank of Mijor. Accordingly, Brig.
Bai ns ordered the respondent to take charge of classified
docunents from Maj or Bakshi which classified docunments from
Maj or Bakshi which classified docunents the respondent took
over charge and duly signed the handing/taki ng over of these
docunents by signing a certificate to that effect. Wen
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Maj or Bakshi rejoined fromhis annual |eave, he was required
to take back the charge of classified docunents fromthe
respondent. \When handi ng/taking over was comrenced it. was
di scovered that 12 pages of "Top Secret" docunents were
m ssing. A detailed search was carried out but the docunents
could not be traced and a report of this fact was
comunicated to all concerned in accordance with laid
procedure. Major Bakshi declined to take charge and under
orders of brig. Bains the charge of the docunents was
ordered to be handed over to one Major D. K Sharma, Deputy
Assistant and Quarter Master Ceneral in the Brigade, which
he did. it is stated that these "Top Secret"” docunents
contained vital information adversely affecting the security
of the country as these docunents reflected deploynent of
troops along the international border wth Pakistan. 1In
accordance with Army Rul es, 1954 franmed under Section 191 of
the Act "staff court of inquiry’ was ordered under Rule 177
to investigate the |oss, apportion blane and to suggest
renmedi al measures to prevent _such |oss occurring in future
but the ‘court of injury, -however, failed to give any
definite findings. Additional court. of inquiry was ordered
whi ch exam ned additional wi tness. Appellants submitted that
respondent was afforded full opportunity to be present
throughout the proceedings in the court of inquiry in
accordance with Army Rule 180 and for submitting anything in
his defence. The Court of Inquiry apportioned blanme on the
respondent and it was recomended to initiate disciplinary
proceedi ngs agai nst. him

In accordance wth Rule 22(1) of the Arny Rules read
with Army Oder No. 70/84 respondent was brought before the
Commanding Officer on April 8, 1985 and hearing of the
charge was conducted in the presence of Mjor. D.K. . Sharna.
Summary of Evidence was recorded by  Lt. Col. B. P. Singh
from April 15, 1985 onwards in which the respondent
partici pated. He cross-exam ned wtnesses during t he
recording of Summary of Evidence. The respondent did not
conpl ain about the non-supply of the Court of Inquiry
proceedi ngs which were provided to him before the
comencenment of the Central Court Martial in accordance with
Arnmy Rul e 184.

The Commanding O ficer of the respondent requested the
trial of the respondent by General Court Martial which was
approved by the convening authority. The respondent was
i nforned that he would be tried by General Court Martial and
was advised to submit a list of defence witnesses as well as
his choice for a defending officer. The respondent i nstead
proceeded on |eave for sixty days with effect from 10.6.85
to 8.8.85 which was granted. He did not rejoin his duty and
i nstead got hinself admitted in Mlitary Hospital in
Secunder abad which the appellants contend was to avoid the
trial by General Court Martial. The appellants conplain that
the respondent adopted tactics to delay the comencenent of
the General Court Martial . He filed a wit petition (No.
17828/ 86) in the Andhra Pradesh H gh Court at Hyderabad. The
H gh Court by order dated August 3,1987 directed the
appel lants to post the r espondent at Secunder abad.
Respondent was thus attached to ACC Center at Secunderbad.
He was supplied with copy of the chargesheet, copy of the
Court of Inquiry proceeding and summary of evidence. He was
also informed that General Court martial was likely to be
convened by August 28, 1987. The respondent again noved the
Hi gh Court by filing another wit petition (No. 12561/ 87)
and obtained an order staying the General Court nmartia
proceeding. It is not necessary to refer to proceedings in
the High Court in that wit petition in any detail, except
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to note that Court Martial proceeding was interrupted though
ultimately the stay granted by the H gh Court was vacated.
The General Court Martial assenbled on Septenber 14, 1987
and on being arraigned the respondent pleaded "not guilty"
to the charge. Thereafter CGeneral Court Martial was
adj our ned.

For the purpose of recording of evidence. General Court
Martial resenbled on Novenber 30, 1987. |In the absence of

t he Judge-advocate, it was adjourned to the follow ng day.
On Decenber 1, 1987, the record shows that defending
officer stated that full facilities in accordance with the

Arnmy Act, Arny Rules and Regulations for the Arnmy had been
afforded to the respondent in the preparation of his defence
and that the respondent had al so been given full opportunity
to consult and confer with himas also his defence counsel

The respondent had -engaged the services of a civilian
def ence counsel the respondent. was given an advance of Rs.
10,000/~ on his request by the Arnmy authorities. The Court
al so recorded  subni'ssion of the defence counsel that al

papers ' pertaining to preparation of defence of the
respondent as requested earlier  on-August 24, 1987 and of
whi ch reminder was also sent on Novenber 26, 1987 be nade
available to the defence counsel for proper conduct of the
defence of the case. During the course of the proceedings,
it was submtted by the define counsel that a copy of the
Sunmary of Evi dence recorded agai nst the respondent, a copy
of the court of ‘enquiry proceedings and a copy of the
addi ti onal court of enquiry proceedi ngs had been recei ved by
the respondent in due tine an that he had no grievance to
that extent. He, however, submitted that there were sonme
ot her docunents which had not been nade available to the
respondent and as a result he was unabl e conduct the defence
case effectively. Proceedings of the court nartial, however,
show that whatever docunents the respondent had asked for,
he was given opportunity to inspect the same and in spite of
the docunents being nmade available to the respondent and his
def ence counsel, no attenpt was nmade to inspect the sane. W
find that npst of the docunents which the respondent had
asked for were quite irrelevant to the proceedings. During
the course of the proceedings of the Court  nartial

respondent had subnmitted certain applications which were
dul y consi dered by the General Court Mrtial and orders
passed. W find that full opportunity was granted tot he
respondent to conduct his case and proceedi ngs could not be
nore fair. However, request of the defence counsel for a
| ong adj ournnent wad declined. His subnission that the court
martial proceedings were being conducted with great haste
had no basis. On one day only one w tness was being exam ned
and his cross-exam nation was being deferred at a request of
the defence counsel himself. Court Martial was convinced for
the trial of the respondent. It was not a regular-court in
the sense. that where many cases are fixed and adj ournments
granted. Under Army Rule 82, when a court is once assenbl ed
and the accused has been arraigned, the court shall continue
the trial fromday-to-day in accordance with Rule 81 unless
it appears to the court that an adjournnment was necessary
for the ends of justice or that such continuance is
i mpracticable. That the defence counsel had other case to
attend to would hardly be a ground to adjourn the court
martial. At one stage in mdst of the case, the defence
counsel withdrew. Gievance of the respondent that since
further advance of Rs. 15,000/- was not given to him to
engage anot her defence counsel, he could not effectively
defend his case found favour with the Hi gh Court. The High
Court, however, failed to take notice of the fact that the
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respondent was not entitled to any advance for the purpose
of engaging the defence counsel and earlier as a specia
case an advance of Rs.10,000/- had been sanctioned. No Rul e
or Arny Instruction has been shown under which the
respondent was entitled to an advance. The respondent
refused to cross-exanm ne the w tnesses on the specious
ground that services of defence counsel were not nmade
available to himdue to paucity of funds. W noted that
during the curse of enquiry proceedings, the respondent
hi nsel f extensively cross-exanined the witnesses. It is not
therefore possible to accept the subm ssion of the
respondent that due to |ack of funds he could not engage the
services of a defence counsel particularly when during the
course of court martial proceedi ngs, he knocked the doors of
the H gh Court thrice.

On being asked by the convening officer respondent had
given names of three officers.one of whimhe wanted to be
hi s defendi ng officer.” A defending officer is to be provided
to the respondent in terns of the Arnmy Rule 95. The services
of none ‘of the named officers could be provided to the
respondent due to exi gency of services and particularly when
the officers belonged to the Judge Advocate General branch
and were not avail abl'e. The nanes of the officers which the
respondent gave were (1) M. Gen. A B. Corthi, (2) Brig.
Mohi nder Krishan and (3) Lt. Col. RP. Singh. It was
submi tted before us that though there is no bar in the Rules
to provide the services of an officer of the JAG Branch as a
defendi ng officer 'but as a general policy it is not done.
That woul d appear to be a sound policy considering the
nature of functions and duties of an officer of JAG Branch
when appointed to a court martial as hereinafter nentioned.
Moreover we find that General Court nartial was  presided
over by an officer of the rank of Colonel. The respondent
was asked to give the nane of any other officer. to be
appoi nted as his defending officer but he declined to do so.
The appellants provided the services of three defending
officers one after the other but ‘the respondent declined to
avail of their services and did not give them right of
audience. All the three officers were of the rank of
I i eutenant Col onel and two of themwere experienced and
were legally qualified. prosecution examned Six W tness
including Major. P.C. Bakshi, Lieutenant colonel A K Sharnma
and Brigadier A S. Bains and al so brought on record various
docunents. The respondent was al so exam ned by the Court. In
the absence of any cross-exam nation by the respondent, the
court itself put several questions to the witnesses in the
nature of cross-exam nation.

At this stage we may refer to the rel evant provisions
of law. Section 1 of Chapter V of the Arny Rules deals with
i nvestigation of charges. Under Rule 22 every charge agai nst
a person subject to the Act other than an officer -shall be
heard in the presence of the accused who shall have the ful
liberty to cross-exam ne any w tness against himand to cal
any witnesses and nmake any statement in his defence. The
commandi ng officer shall dismss the cargo brought before
himif, 1in his opinion, the evidence does not show that an
of fence under the Act has been commtted. However, if he is
of the opinion that the charge ought to be proceeded with,
he has four options, one of which is to adjourn the case for
the purposes of having the evidence reduced to witing.
Under Rule 23 procedure is prescribed for taking down the
sunmmary of evidence and statenent taken down in witing
shall either remand the accused for trial by court nartia
and in that case apply to the proper nmilitary authority to
convene a court martial. Under Rule 25 where an officer is
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charged with an offence wunder the Act, the investigation
shall, if he requires it, be held, and the evidence, if he

so requires, be taken in his presence in witing, in the
same manner as nearly as circunstances adnit, as is required
by Rules 22 and 23 in the case of other persons subject to
the Act . Arnmy Order No. 70/84 which deals with hearing of a
charge by the commandi ng officer nay be set out as under

"AO 70/ 84 Discipline: Hearing of a

Charge by the commandi ng Officer.

1. Discipline process under the

Mlitary law comrences with Arny

Rul e 22 which |ays down that every

charge agai nst a person subject to

the Arny Act, other t han an

officer, shall be heard in the
presence of accused.  The accused
shall have full liberty +to cross-

exam ne any wtness against him
this is a mandatory requi renment and
its ‘non-observance will vitiate any
subsequent di sciplinary
pr oceedi ngs. In the case of
officers, the rule beconmes equally
mandatory if the accused officer
requires its /observance under Arny
Rul e 25.

2. It is, therefore, incunbent on
all Commanding O ficers proceeding
to deal with a disciplinary case to
ensue that "Hearing of ~Charge "
enj oi ned by Army- Rul e 22 is
scrupul ously held in each and every
case where the accused is a person
other than an officer and also in
case of an officer, if he is so
requires it. In case an accused
of ficer does not require "Hearing
of the Charge " to be held, the
Commandi ng O ficer may, at - his
di scretion, proceed as described in
Arnmy Rule 22(2) or Arny Rule 22(3).
3. It my be clarified that the
char ge at this st age is a
"Tentative' charge which nmy be
nodi fied after the hearing or
during the procedure as described
in Arny Rule 22 (3) (c) or during
exam nation after conpletion of the
procedure under Arny Rule 22(3) (c)
, dependi ng on t he evi dence
adduced. Further, as long as the
Conmandi ng Officer hears sufficient
evidence in support of the charge
(s) to enable him to take action
under sub-rules (2) and (3) of Arny
Rule 22, it is not necessary at
this stage to hear all possible
prosecution witnesses. As a matter
of abundant caution it would be
desirable to have one or two
i ndependent witnesses during the
hearing of the charge(s).

4. After the procedure laid down in
Arnmy Rule 22 has been dul y
foll owed, other steps as provided
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in Arny rules 23 to 25, shall be
followed both in letter and spirit.
It  may be clarified that the
statutory requirenments of Ar ny
Rules 22 to 25 cannot dispensed
with sinmply because the case had
earlier been investigated by a
court of Inquiry where the accused
person (s) mght have been afforded
full opportunity wunder Arnmy Rule
180. "

Arnmy Rules 180 and 184 which fall in chapter VI of Arny

Rules relating to Courts of Inquiry are as under
"180. Procedure when character of a
person subj ect to the Act is
invol ved.- Save “in the case of a
prisoner of war -~ who is stil
absent, whenever any i nquiry
af fects the character or “military
reputation of a person - subject to
the Act, ~full opportunity nust be
afforded to such person of being
present throughout the inquiry and
of making any  statement, and of
giving any evidence he may wish to
nmake or gi ve,” and of Cross-

exam ni ng any Wi t ness whose
evi dence, in ‘his opinion, affects
hi s charact er or mlitary
reputation and pr oduci ng any
Wi t nesses in def ence of hi s

character or mlitary reputation

The presiding officer of the Court
shall take such steps as may be
necessary to ensure that any such
per son SO af fected and not
previously notified, receives
notice of and fully understands his
rights, under this rule

184. Right of certain persons. to
copi es of statenments an docunents. -
(1) any person subject to the Act
who is tried by a court-martia

shall be entitled to copies of such
statenents and docunents contai ned
in the proceedings of a court of
Inquiry, as are relevant to his
prosecution or defence at hi s

trial.
(2) Any person subject to the Act
whose charact er or mlitary

reputation is affected by the
evi dence before a court of Inquiry
shall be entitled to copies of such
statenents and docunents as have a
beari ng on his charact er or
mlitary reputation as aforesaid,
unl ess the Chief of the Arny Staff
f or reasons recor ded by hi m
witing, orders otherw se."

Present Rule 184 was substituted by SRO 44 dated

January 24, 1985 and prior to its substitution
reads as under:

" 184. Right of certain persons to

copi es of proceedi ngs. - The

Rule 184
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foll owi ng persons shall be entitled

to a copy of the proceedings of a

court o i nquiry including any

report made by the court on paynent

for the same of a sum not exceeding

ei ght annas for every tw hundred

wor ds: -

(a) any person subject to the Act,

who is tried by a court-martial in

respect of any nmatter or thing

whi ch has been reported on by a

court of inquiry, or

(b) any person subject to the Act,

whose charact er or mlitary

reputation is, inthe opinion of

the Chief of Arny Staff affected by

anything in the evidence before, or

in the report ~ of a court of

i nquiry, unless the Chief” of the

Any ' Staff ~sees reason to order

ot herw se:™

Under Rule 95 in any Ceneral Court Martial an accused
person may be represented by any officer subject to the Act
who shall be called "the defending officer”. Sub-rule (2) of
Rule 95 Casts duty on the convening officer to ascertain
whet her the accused person desires to have a defending
of ficer assigned to represent himand if he does so desire,
the convening officer shall use his best endeavors to ensure
that the accused shall be so represented by  a suitable
officer. This sub-rule (2) is as under

"(2) It shall be the duty of the

convening officer to ascertain

whet her an accused person desires

to have a def endi ng officer

assigned to represent him-at his

trial and, if he does so desire,

the convening officer shall use his

best endeavors to ensure that the

accused shall be so represented by

a suitable officer. If owiing to

mlitary exigencies, or for any

ot her reason, there shall in the

opi nion of the convening officer be

no such officer available for the

pur pose, the conveni ng of ficer

shall give a witten notice to the

presiding officer of the Court-

martial, and such notice shall be

attached to the proceedings."

Under Rule 96 a civil counsel can also be allowed in
General Court Martial to represent the accused subject to
his being allowed but he convening officer which in the
present case was done and the accused was represented by a
counsel of his choice.

Judge Advocate administers path to the nenbers of t he
court-martial (Rule 47) and he hinself be sworn as per the
forns prescribed (Rule 46). It is he who sums up in an open
court the evidence and advise the court wupon the |aw
relating to the case. If we refer to Rule 105 we fine the
powers and duties of the judge-advocate. This rule is as
under :

"105. Powers and duties of judge-

advocate.- The powers and duties of

j udge-advocate are as foll ows: -

(1) The prosecutor and the accused,
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respectively, are at all tines
after the judge-advocate is naned
to act on the Court, entitled to
hi s opi nion on any question of |aw
relative to the charge or tria

whether he is in or out of Court,
subj ect, when he is in Court to the
perm ssion of the Court.

(2) At a Court-marti al, he
represents t he Judge- Advocat e
Ceneral .

(3) He is responsible for informng
the Court of any ‘informality or
irregularity in the proceedings.
Whet her consulted ~or not, he shal
informthe convening officer and
the court of any “informality or
defect in charge, or in the
constitution of the Court, and
shal'l give his advice on any matter
bef ore the Court.

(4) Any information or advice given
to the Court, on any matter before
the Court shall, if he or the Court
desires it, be~ entered in the
pr oceedi ngs.

(5) At the conclusion of the case,
he shall sumup the evidence _and
give his opinion upon the 1lega
bearing of the case, before the
Court proceeds to deliberate wupon
its finding.

(6) The Court, n following the
opi nion of the judge-advocate on a
| egal point, may record that it has
decided in consequence. of that
opi ni on.

(7) The judge-advocate has, equally
with the presiding officer, the
duty of taking care that  the
accused does not suffer any
di sadvantage in consequence of his
position as such, or i f his
i gnorance or incapacity to exam ne
or Cross-examne W tnesses or

ot herwi se and may, for t hat
purpose, with the pernission of the
Court, Call wi t nesses and put

guestions to w tnesses which appear

to him necessary or desirable to

elicit the truth.

(8) In fulfilling his duties, he

j udge-advocate nust be careful to

mai ntain and entirely inpartia

position."

No fault could be found with the recording of summary
evi dence. Respondent has been wunable to show if there was
any non-conpliance wth the provisions of Rules 22, 23 and
24 and Arny Order No. 70/84. W have been referred to two
decisions of the Supreme Court in Lt. Col. Prithi Pal Singh
Bedi vs. Union of India and Os. [(1982) 3 SCC 140] and
Major G S. Sodhi vs. Union of India [ (1991) 2 SCC 382]
laying the scope of the provisions regarding recording of
summary of evidence. In G S. Sodhi's case this Court with
reference to Rules 22 to 25 said that procedural defects,
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| ess those were vital and substantial, would not affect the
trial. The Court, in the case before it, said that the
accused had duly participated in the proceedings regarding
recording of summary of evidence and that there was no
flagrant violation of any procedure or provision causing
prejudice to the accused.

Provi sions of Rules 180 and 184 had been conplied. Rule
184 does to postulate that an accused is entitled to a copy
of the report of <court of inquiry. Proceedings before a
court of inquiry are not adversarial proceedings and is al so
not a part of pre-trial investigation. 1In Mjor GCenera
Inder Jit Kumar vs. Union of India & Os. [(1997) 9 SCC 1]
this Court has held that the Court of Inquiry is in the
nature of a fact-finding enquiry commttee. The appellant in
that case had contended that a copy of the report of the
Court o Inquiry was not given to himand the had vitiated
the entire court martial. He had relied upon Rule 184 in
this connection.” Wth reference to Rule 184, the Court said
that there was no provision for supplying the accused with a
copy of . the report of the Court of Inquiry. This Court
consi dered the judgnent in Mjor GS. Sodhi's case and
observed that supply of" a copy of the report of enquiry to
the accused was not -necessary because proceedings of the
court of enquiry were in the nature of prelimnary enquiry
and further that rules of natural # justice were not
applicable during the proceedings of the court of enquiry
t hough adequate protection was given by Rule 180. This Court
al so said that under Rule 177, a court of inquiry can be set
up to collect evidence and to report, if so required, with
regard to any matter which may be referred to it. Rule 177,
therefore, does not nmandate that a court of ~inquiry nust
invariably be set up in each and every case prior to
recording of summary of evidence or~ convening of ‘a court-
marti al

As noted above, when none of the three officers who
were all fromJAG Branch could be nade available to the
respondent as defending officer ‘he was asked to /give the
nane of any officer who could be deputed his “defending
officer. It is not the case of the respondent” that the
convening officer did not wuse his best endeavor to ensure
that the respondent was represented by a suitabl e defending
officer. It was the respondent hinself who declined to give
any other nanme. Nevertheless the convening officer did
depute three officers one after the other to represent as
defending officer for the respondent. But- the  respondent
declined to avail their services.

W may also refer to Rule 149 which |lays down that a
Court-martial would not be held to be invalid even if there
was an irregular procedure where no injustice was done. This
Rul e i s as under:

"Validity of irregular procedure in

certain cases. - VWhenever it

appears that a court-martial had

jurisdiction to try any person and

nmake a finding and that there is

| egal evidence or a plea of guilty

to justify such finding, such
finding and any sentence which the
court-marti al had jurisdiction to
ass thereon may be confirnmed, and
shall, if so confirmed and in the
case of a sunmary court-nartia
wher e confirmation is not
necessary, be valid,

notw t hst andi ng any deviation from
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these rul es or notwithstandi ng that
the charge-sheet has not been
signed by the commandi ng officer or
the convening officer, provided

that the charges have, in fact,
before trial been approved by the
conmandi ng of ficer and the
conveni ng of ficer or
not wi t hst andi ng any def ect or
obj ection, technical or ot her,
unl ess it appears t hat any

injustice has been done to the

of fender, and where any finding and

sentence are otherwi se valid they

shall not be invalid by reason only

of a failure to adm nister an path

or affirmation to the interpreter

or-shorthand witer; but nothing in

this rule shall relieve an officer

from any responsibility for  any

wi |l I'ful or negligent disregard  of

any of these rules.”

W find t he proceedings of the General Court Martia
to be quite immaculate where trial was fair and every
possi bl e opportunity was afforded to 'the respondent to
defend his case. Rather it woul d appear that the respondent
nmade all efforts to delay the proceedings of the court
martial. Thrice he sought the intervention of the Hi gh
Court. Wthdrawal of the defence counsel in the mdst of the
proceedi ngs was perhaps also apart of plan to delay the
proceedi ngs and to make that a ground if the respondent was
ultimately convicted and sentenced. Services of qualified
defending officer was nade available to the respondent to
defend his case, but he had rejected their services without
valid reasons. He was repeatedly asked to give the nanmes of
the defending officers of his choice but he declined to do
so. The ~court martial had been conducted in accordance with
the Act and Rules and it is difficult to find any fault in
the proceedings. The Division Bench said that the l'earned
single Judge mnutely examined the record of the court
martial proceedings and after that cane to the conclusion
that the respondent was denied reasonable —opportunity to
defend hinself. W think this was fundanmental m stake
conmitted by the High Court. It was not necessary for the
High Court to mnutely examning the record of the Genera
Court martial as if it was sitting in appeal. W find that
on nmerit, the High Court has not said that there was no case
against the respondent to hold him guilty of (the offence
char ged

Though Court-narti al proceedi ngs are subject to
judicial review buy the H gh Court under Article 226 of t he
Constitution, the Court-martial is not subject to the

superintendency of the High Court under Article 227 of the
Constitution. If a court-martial has been properly convened
and there is no challenge to its conposition and the
proceedi ngs are in accordance with the procedure prescribed,
the High Court or for that matter and court nust stay its
hands. Proceedings of a court-martial are not to be conpared
with the proceedings in a crimnal court under the Code of
Crimnal Procedure where adjournment have becone a nmatter of
routine though that is also against the provisions of |aw
It has been rightly said that Court-martial remains to a
significant degree, a specialised part of overall nechani sm
by which the military discipline is preserved. it is for the
especial need for the arned forces that a person subject to
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Army Act is tried by court-martial for an act which is an
of fence under the Act. Court-martial discharges judicia
function and to a great extent is a court where provisions
of Evidence Act are applicable. A court-martial has also the
same responsibility as any court to protect the rights of
the accused charged before it and to follow the procedura
safeguards. If one | ooks at the processions of |law relating
to Court-martial in the Arnmy Act, the Arny Rules, Defence
Servi ce Regul ations and ot her Administrative Instructions of
the Arny, it is manifestly clear that the procedure
prescri bed is perhaps equally fair if not nore than a
crimnal trial provides to the accused. Wen there is
sufficient evidence to sustain conviction, it is unnecessary
to examine if pre-trial investigation was adequate or not.
Requi renment of proper and adequate investigation is not
jurisdictional and any violation thereof does not invalidate
the court martial unless it is shown that accused has been
prejudiced or a mandatory provisions has been viol ated. One
may usefully referto Rule 149 quoted above. The H gh Court
shoul d not allowthe Challenge to the validity of conviction
and sentence of the accused when evidence is sufficient,
court-martial has jurisdiction over the subject matter and
has foll owed the prescribed procedure and is wthin its
powers to award puni'shrent.

After ourselves examining the record of the court-
martial, we find that the high Court conpletely m sdirected
itself in comng to the conclusion that the respondent was
deni ed reasonable ‘opportunity to defend hinself. He was
gi ven copies of all ‘the relevant ~papers and also given
opportunity to inspect whatever  record he wanted; allowed
services of a civilian counsel; special advance was given to
engage the services of civil counsel ~as requested by the
respondent; there was no rule to give further advance to
engage yet another civil counsel when first one w thdrew,
respondent was not hanpered by paucity of funds as nade out
by him no fault could be found with the covening officer
if the respondent hinself didnot avail the services of a
defending officer when provided; cross-exam nation of
i mportant witnesses was deferred at the request of the
respondent; and he had participated in the recording of
Sunmary of Evidence without raising any objection. The
General Court Martial took into consideration all the
evidence and other nmaterials produced before it; found the
respondent guilty of the charge and sentenced him to be
di smissed from service. Pre-confirmation petition submtted
by the respondent was rejected by the Chief of the Arny
Staff and finding and sentence of the General Court Martia
were confirmed by him Thus, examning the case of. the
respondent from all angles which led the Hi gh court to set
aside his conviction and sentence, we are satisfied that
there was no irregularity or illegality and respondent was
provided with reasonable opportunity to defend hinmself and
the proceedings were fair. W, therefore, set aside the
i mpugned judgnent of the H gh Court and dismiss the wit
petition filed by the respondent.

The appeal is allowed with costs.




