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CASE NO. :
Appeal (civil) 4335 of 2006

PETI TI ONER
The Managenent of National Seeds Corporation Ltd.

RESPONDENT:
K. V. Rama Reddy

DATE OF JUDGVENT: 29/09/2006

BENCH
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of SLP(C) No. 17707 of 2004)

ARI JI T PASAYAT, J.

Leave granted.

Appel l ant calls in question legality of the judgnent
rendered by a Division Bench of the Karnataka Hi gh Court
directing the Managenent of M-s. ‘National Seeds Corporation
Ltd. (hereinafter referred toas the ' Corporation’) to consider
afresh the respondent’s prayer for being represented by a | ega
practitioner and deci de whet her sanme was acceptabl e or not.

Background facts in a nutshell are as foll ows:

Respondent was worki ng as Assistant Grade ||l Area

O fice at Hassan, Karnataka. It was noticed that the

respondent and one G Ansar Pasha, Seed officer (fornerly

Area Manager of the Corporation, Hassan) were responsible for
huge | oss of nore than Rupees 63 | akhs because of

m sappropriation by them Accordingly conplaint was | odged

wi th the Superintendent of Police, CBI, Ganganagar

Bangal ore. Sinultaneously departnental proceedi ngs were
initiated by issuing charge sheets proposing nmajor penalty.

The departmental proceedings were initiated on 12.3.2003.

On 16.4.2003 Inquiry Oficer and Presiding Oficer were
appointed to inquire into the charges franed as the

respondent deni ed the charges. Respondent sought perni'ssion

of the disciplinary authority to take assistance of one Shri V.
Vi shwanat han who was a retired Assistant Manager of -t he
Corporation. The prayer to take his assistance was rejected by
the Corporation, in view of Rule 31(7) of National Seeds

Cor poration (Conduct, Discipline and Appeal) Rules, 1992 (in
short the "Rules’). Respondent challenged the order by filing
Wit Petition No.28503 of 2003 before the Karnataka Hi gh

Court. Challenge was nmade to legality of Rule 31(7) of the

Rul es on the ground that the provision denied opportunity to a
del i nquent enpl oyee to avail services of the person of his
choice. The H gh Court did not accept the contention and

di smssed the wit petition. After the dismssal of the wit
petition, respondent nmade a representation on 15.11.2003 for
perm ssion to take assistance of a legal practitioner. The said
request was turned down by order dated 21.11.2003. Agai nst

the said order respondent filed Wit Petition No.50793 of 2003,
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again challenging that part of rule which permtted

engagenent of a legal practitioner only when the presenting

of ficer appointed by the disciplinary authority a | ega
practitioner or the disciplinary authority having regard to the
ci rcunmst ances of the case so permitted. Counter-affidavit was
filed by the Corporation taking the stand that the same issues
were earlier raised in the previous wit petition which was

di sm ssed. The High Court allowed the wit petition by
observing that even though presenting officer was not a | ega
practitioner, yet the disciplinary authority could perm:t
engagenment of a legal practitioner having regard to the

ci rcunst ances of the case

In support of the appeal |earned counsel for the

appel | ant - Corporati on submtted that the lawrelating to
engagenent of |egal practitioner in a disciplinary proceeding is
too well settled. ~The High Court accepted that there was no

| egal right to ask for engagenent of a |egal practitioner
Havi ng accepted this legal position, the H gh Court erred in
hol di ng t'hat di sciplinary authority taking into account the
factual scenario could permt engagement of |egal practitioner
In fact no question of law was involved in the departnent
proceedi ngs. The allegations related to m sappropriati on and
the factual position was w thin the know edge of the
respondent. It has not been explained us as to how a | egal
practitioner would be in a better position to assist the
del i nquent officer in respect of factual aspects.

In response, |earned counsel for the respondent

submi tted that though engagenment of |egal practitioner cannot
be denmanded as a matter of right yet a discretion.is vested on
the disciplinary authority to permt engagenent of a | ega
practitioner having regard to the circunstances of the case.

The rival submissions have to be tested in the
background of Rule 31(7) of the Rules.” The sane reads as
fol | ows:

"Rule 31(7) - The enpl oyee may take the

assi stance of any other enployee working in

the particular unit where the enpl oyee is

wor ki ng/ was wor king at the tine of

happeni ngs of all eged changes to which the
inquiry relates or where the inquiry is being
conducted to present the case on his behal f but
may not engage a legal practitioner for the

pur pose unl ess the presenting officer appointed
by the disciplinary authority is a |l ega
practitioner or the disciplinary authority having
regard to the circunstances of the case, so
permts."

The law in this country does not concede an absol ute

right of representation to an enpl oyee in donestic enquiries as
part of his right to be heard and that there is no right to
representati on by sonebody el se unless the rules or regulation
and standing orders, if any, regulating the conduct of

di sci plinary proceedi ngs specifically recogni ze such a right and
provide for such representation (See N. Kalindi v. Tata
Loconotive & Engg. Co. Ltd. (AIR 1960 SC 914), Dunl op

Rubber Co. (India) Ltd. v. Wirknen (AR 1965 SC 1392),

Crescent Dyes and Chemicals Ltd. v. Ram Naresh Tri pat hi

(1993 (2) SCC 115), and Indian Overseas Bank v. Indian

Overseas Bank O ficers’ Association and Another (2001(9) SCC
540) .
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The basic principle is that an enpl oyee has no right to
representation in the departnental proceedi ngs by another

person or a lawyer unless the Service Rules specifically provide
for the same. The right to representation is available only to
the extent specifically provided for in the Rules. For exanple,
Rul e 1712 of the Railway establishnent Code provides as

under :

"The accused railway servant may present his
case with the assistance of any other rail way
servant enployed on the sane rail way
(including a railway servant on | eave
preparatory to retirenent) on which he is
wor ki ng. "

The right to representation, therefore, has been nade
available in a restricted way to a delinquent enployee. He has
a choice to be represented by another railway enpl oyee, but
the choice is restricted to the Railway on which he himself is
working, that is, if he is an enployee of the Western Railway,
his choice would be restricted to the enpl oyees working on the
Western Railway. The choice cannot be allowed to travel to
ot her Rail ways.

Similarly, a provision has been made in Rule 14(8) of the
Central Civil Services (C assification, Control & Appeal) Rules
1965, where too, an enployee has been given the choice of

bei ng represented in the disciplinary proceedi ngs through a

enpl oyee.

In N. Kalindi’'s case (supra) a three-Judge Bench of this
Court observed as under:

"Accustoned as we are to the practice in the
courts of law to skillful handling of wtnesses
by | awyers specially trained in the art of

exam nati on and cross exam nation of

wi t nesses, our first inclination is to think that
a fair enquiry demands that the person

accused of an act shoul d have the assistance

of some person, who even if not a | awer nay

be expected to exam ne and cross-exam ne
witnesses with a fair amount of skill. W have
to renmenber however in the first place that
these are not enquiries in a court of law It is
necessary to renenber also that in these
enquiries, fairly sinple questions of fact as to
whet her certain acts of m sconduct were
commtted by a workman or not only fall to be
consi dered, and straightforward questioning

whi ch a person of fair intelligence and

know edge of conditions prevailing in the

industry will be able to do will ordinarily help
to elicit the truth. It may often happen that
the accused worknman will be best suited, and

fully able to cross exam ne the w tnesses who
have spoken agai nst himand to exam ne
wi tnesses in his favour

It is helpful to consider in this
connection the fact that ordinarily in
enquiries before domestic tribunals the
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person accused of any m sconduct conducts
his own case. Rul es have been franed by
Covernment as regards the procedure to be
followed in enquiries against their own
enpl oyees. No provision is made in these
rul es that the person agai nst whom an
enquiry is held may be represented by
anybody el se. \When the general practice
adopted by donmestic tribunals is that the
person accused conducts his own case, we
are unabl e to accept an argunent that
natural justice demands that in the case of
enquiries into a charge-sheet of m sconduct
agai nst a workman he shoul d be represented
by a nenber of his Union. Besides it is
necessary to renenber that if any enquiry is
not ot herw se fair, the workman concerned
can challenge its validity in anindustria
di spute.

Qur conclusiontherefore is that a

wor kman agai nst whom an enquiry is being

hel d by the managenent has no right to be
represented at such enquiry by a
representative of his Union; though of course
an enployer in his discretion can and nay
all ow his enployee to avail hinmself of such
assi stance. "

(Enphasi s suppl i ed)

I n anot her deci sion, nanely, Dunlop Rubber Conpany’s
case (supra), it was laid down that there was no right to
representation in the disciplinary proceedi ngs by another
person unl ess the Service Rules specifically provided for the
sane.

The matter again cane to be considered by a three-
Judge Bench of this Court in Crescent Dyes’s case (supra),
Ahrmadi, J. (as he then was) in the context of Section 22(ii) of
the Maharashtra Recognition of Trade Uni ons and Unfair
Labour Practices Act, 1971, as also in the context of donestic
enquiry, upheld the statutory restrictions inposed on
del i nquent’s choice of representation in the donestic enquiry
t hrough an agent.

The earlier decisions in N Kalindi’s case (supra); Dunlop
Rubber Conpany’s case (supra) and Brooke Bond India (P)

Ltd. v. Subba Raman (S.) and another, (1961 (2) LLJ417), were
followed and it was held that the law in this country does not
concede an absolute right of representation to an enployee as
part of his right to be heard. It was further specified that there
is no right to representation as such unl ess the Conpany, by
its Standing Orders, recognises such aright. In this case, it
was al so | aid down that a delinquent enployee has no right to
be represented in the departnental proceedings by a | awer

unl ess the facts involved in the disciplinary proceedi ngs were
of a conplex nature in which case the assistance of a | awer
could be permtted.

We have seriously perused the judgnent of the High

Court which, curiously, has treated the decision of this Court
in Crescent Dyes’'s case (supra) as a decision in favour of the
respondent No.1. The process of reasoning by which this
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deci si on has been held to be in favour of respondent No.1 for
conng to the conclusion that he had a right to be represented
by a person who, though an office-bearer of the Trade Union

was not an enpl oyee of the appellant is absolutely incorrect

and we are not prepared to subscribe to this view

Consequently, we are of the opinion that the judgnment passed

by the High Court in so far as it purports to quash the order of
the Appellate Authority, by which the Draft Standing Oders
were certified, cannot be sustained.

The position as afore-noted was reiterated in Bharat
Petrol eum Corporation Ltd. v. Mharashtra General Kangar
Union & Ors. (JT 1998 (8) SC 487).

Though it is correct, as subnitted by | earned counsel for

the respondent, that even if the presenting officer is not a |ega
practitioner, the disciplinary authority having regard to the

ci rcunstances of the case may pernit engagenent of a | ega
practitioner. ~But it would depend upon the factual scenario.

Learned counsel for the appell ant-Corporation has

brought to our notice office nmenorandum dated 21.11.2003

by which the prayer to engage a legal practitioner to act as a
def ence assistant was rejected. Reference was made to the

rul es, though no specific reference has been made to the

di scretion available to be exercised in particular

circunst ances of a case. The sane has to be noted in the
background of the basis of prayer made for the purpose. The
reasons indi cated by appellant for the purpose are (a) anount
al l eged to have been misappropriated is Rs.63.67 lakhs (b)
nunber of docunments and nunber of w tnesses are relied on

by the respondent, and (c) the prayer for availing services of
the retired enpl oyee has been rejected and the respondent is
unabl e to get any assistance to get any other able co-worker.
None of these factors are really relevant for the purpose of
deciding us as to whether he shoul d be granted perm ssion to
engage the legal practitioner. As noted earlier, he had to
explain the factual position with reference to the docunents
sought to be utilized against him A legal practitioner would
not be in a position to assist the respondent in this regard. It
has not been shown as to how a | egal practitioner would bein
a better position to assist the respondent so far as the
docunents in question are concerned. As a matter of fact, he
woul d be in a better position to explain and throw 1ight on the
guestion of acceptability or otherw se and the rel evance of the
docunents in question. The H gh Court has not considered
these aspects and has been swayed by the fact that the
respondent was physically handi capped person and the

amount involved is very huge. As option to be assisted by
anot her enpl oyee is given the respondent, he was in no way
prejudi ced by the refusal to pernmit engagenment of a |ega
practitioner. The H gh Court’s order is, therefore,
unsust ai nabl e and is set aside.

Appeal is allowed but in the circunstances w thout any
order as to costs.




