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ACT:
Constitution of India-Articles 14 & 16-Scope of.

HEADNOTE

The petitioner is a senior menber of the Indian Foreign
Service and conplains that she had been deni ed pronotion to
Grade | of the Indian Foreign Service on the grounds that
(i) there is a long standing practice of hostil e
di scrimnation against wonen (ii) had to give an undertaking
at the tinme of joining the foreign service that if she were
to get married, she would resign fromthe service (iii) had
to face the consequences of being a woman and thus suffered
discrimnation and (iv) the nmenbers of the appointnent
conmittee of the Union cabinet and respondent No. 2 are
basically prejudiced agai nst  wonen as a group. The
petitioner has further challenged two rules nanmely rule 8(2)
of Indian Foreign Service (Conduct and Discipline) Rules
1961 and Rul e 18(4) of the Indian Foreign Service
(Recruitnment, Cadre Seniority and Pronption) Rules 1961
which in short states that a woman menber of the service
shall obtain permissionin witing of the Government before
marriage and the woman menber nmay be required to resign any
time after marriage if the Government is satisfied that her

famly and donmestic commtments will hanper her duties as a
nenber of the service and under the second rule no narried
worman shall be entitled as of right to be appointed to the

service. The petitioner’s remaining grievance is that during
the interval of some nonths between her first evaluation and
the second, some officers junior to her, have gone above her
and her career would be affected.

Di sm ssing the petition
N

HELD : That sex prejudice against the Indian wonenhood
pervades the service rules even a third of a century after
Freedom There is sonme basis for the charge of bias in the
rules and this nmakes the onminous indifference of the
executive to bring about the bani shnent of discrimnation in
the heritage of service rules. If high officials | ose hopes
of equal justice under the rules, the legal Ilot of the
little Indian, already priced out of the expensive judicia
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market, is best left to guess. This disturbing thought
i nduces the nmking of a few observations about the two
i mpugned rules which appear prinma facie, discrinmnatory
agai nst the femal e of the species in public service and have
surprisingly survived so long, presunmably, because servants
of Governnent are afraid to challenge unconstitutional rule
maki ng by the Adm nistration. [669 E-H

Di scrimnati on against wonen, is found in Rule 8(2). If
a wonan nenber shall obtain the permssion of Governnent
before the marriage, the same risk is run by Government if a
mal e nenber contracts a marriage. If the famly and donestic
conmtrments of a wonman nenber of the service is likely to
cone in the way of efficient discharge of duties, a simlar
situation may well arise in the case of a male nmenber. In
these days of nuclear ~famlies, intercontinental marriages
and unconventional behaviour, one fails to under-

669

stand, the naked bias against the gentler of the species.
Rule 18(4) is in _defiance of Art. 16. If a married nman has
aright, “anmrried wonman, other things being equal, stands
on no worse footing. Freedomis indivisible, so is justice.
That our founding faith  enshrined in Art. 14 and 16 should
have been tragically  ignored vis-a-vis half of Indias
humanity, viz., our women is a sad reflection on the
di stance between Constitution in the book and Law in action

And if the Executive as the surrogate of Parlianent, nakes
rules in the teeth of Part 111, ~“especially when high
political office,  even diplomatic —assignnent, has been
filled by wonmen, the inference of die-hard allergy to gender
parity is inevitable. As Rule 18(4) has been deleted in
Noverber, 1973, and rule 8(2) is on its way to oblivion as
its deletion is being gazetted, there is no need to
scrutinize or strike down these rules. The petitioner has,
after the institution of this proceeding, been pronoted and
where justice has been done, further probe is otiose. [671
B-D, E-G 672 (C]

The Court directed the respondent to review the
petitioner’'s case wth particular focus on seniority vis-a-
vis those junior to her who have been promoted in the
interval of sone nonths. It was further inpressed upon the
respondent the need to overhaul all service rules to renove
the stains of sex discrimnation, wthout waiting for ad-hoc
inspiration fromWit Petitions or gender charity. [672 G H|

JUDGVENT:

ORIG@ NAL JURISDICTION : Wit Petition No. 743 of 1979.

(Under Article 32 of the Constitution.)

D. P Singh, L. R Singh and S. Sahu for the
Petitioner.

Soli J. Sorabjee, Solicitor GCeneral and Mss A
Subhashi ni for the Respondent.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. This wit petition by Mss Mithama, a
seni or menber of the |Indian Foreign Service, bespeaks a
story which nmakes one wonder whether Articles 14 and 16
belong to nyth or reality. The credibility of constitutiona
mandat es shall not be shaken by governmental action or
inaction but it is the effect of the grievance of Mss
Mut hanma t hat sex prejudice agai nst I ndian wormanhood
pervades the service rules even a third of a century after
Freedom There is sone basis for the charge of bias in the
rules and this nmakes the onminous indifference of the
executive to bring about the bani shnent of discrimnation in
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the heritage of service rules. If high officials | ose hopes
of equal justice under the rules, the legal Ilot of the

little Indian, already priced out of the expensive judicia
market, is best left to guess. This disturbing thought
i nduces us to make a few observati ons about the two imnmpugned
rul es which appear prinma facie, discrimnatory against the
femal e of the species in public service and have
surprisingly survived so |long, presunably, because servants
of governments are afraid to challenge unconstitutional rule
maki ng by the Admi nistration.

670

M ss Muthamma, the petitioner conplains that she had
been denied promotion to Gade | of the Indian Foreign
Service illegally and unconstitutionally. She bewailed that,

to quote her own words;

“....one of the reasons for the petitioner’s
supersession i's the long ~standing practice of hostile
discrimnation against worren.  Even at the very
threshol d when the petitioner qualified for the Union
Public Services at the time of her interview, the
Chairman of the U P.S.C. tried to persuade (di ssuade)
the petitioner fromjoining the Foreign Service. On
subsequent occasion he personal | y i nf or med t he
Petitioner that he had wused his influence as Chairnan
to give mnimummarks in the viva. As the time of entry
into the Foreign Service, the petitioner had also to
gi ve an undertaking that if she were to get married she
woul d resign fromthe service

That on nunerous occasions the petitioner had to
face the consequences of  being a woman. and thus
suffered di scrimnation t hough the Constitution
specifically under Article 15 prohibits discrimnation
on grounds of religion, race, caste, sex or place of
birth and Article 14 of the Constitution provides the
principles of equality before law .......

That nmenmbers of the Appointments Committee of the
Uni on Cabinet and the respondent No. 2 are basically
prej udi ced agai nst wonen as a group. The Prine M nister
of India has been reported in_ the Press as having
stated-it will not be irrelevant here to mention that
nost of the wonen who are in the service-at senior
| evel s are being very systematically selected for posts
which have traditionally been assigned a very |ow
priority by the Mnistry."

If a fragment of these assertions wer e true,
unconstitutionality is wit Jlarge in the adnmnistrative
psyche and masculine hubris which is the anathema for part
[1l haunts the echelons in the concerned Mnistry. If there
be such gender injustice in action, it deserves scrupul ous
attention fromthe suntmt so as to obliterate such tendency.

VWhat is nore nmanifest as nmisogynist in the  Foreign
Service is the persistence of two rules which have been
extracted in the petition. Rule 8(2) of the Indian Foreign
Service (Conduct & Discipline) Rules, 1961, unblushingly
reads:

"Rule 8(2) : In cases where sub-rule (1) does not
apply, a wonan nenber of the service shall obtain the
per -
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m ssion of the Governnent in witing before her

marriage is solemized. At any tinme after the marriage,

a wonan nenber of the Service may be required to resign

fromservice, if the GCovernnent is satisfied that her

famly and domestic commitnments are likely to conme in
the way of the due and efficient discharge of her
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duties as a menber of the service."

Di scrimnation agai nst WoIren, in traumatic
transparency, is found in this rule. If a worman nenber shal
obtain the pernission of government before she marries, the
same risk is run by governnent if a male nmenber contracts a
marriage. If the famly and donestic comm tnents of a wonan
menber of the Service is likely to cone in the way of
efficient discharge of duties, a sinmlar situation may well
arise in the case of a nale nenber. In these days of nuclear
famlies, inter-continental marriages and unconventiona
behavi our, one fails to understand the naked bias agai nst
the gentler of the species. Rule 18 of the Indian Foreign
Service (Recruitnment Cadre, Seniority and Pronotion) Rules,
1961, run in the sanme prejudicial strain

(4) No married woman shall be entitled as of right to

be appointed to the service."

At the  first blush this rule is in defiance of Article
16. If a married nman has a right,  a married woman, ot her
things being equal, stands on no worse footing. This
m sogynous posture is-a hangover of the masculine culture of
manacl i ng the weaker sex forgetting how our struggle for
nati onal freedomwas al'so a battle agai nst woman’s thral dom
Freedomis indivisible, so is Justice. That our founding
faith enshrined in Articles 14 and 16 should have been
tragically ignored vis-a-vis half of India s humanity, viz.,
our worren, is a sad reflection on the distance between
Constitution in the book and Law in Action. And if the
Executive as the surrogate of Parlianent, makes rules in the
teeth of Part Il1l, especially when high political office
even di plomatic assignnent has beenfilled by wonen, the
i nference of di e-hard allergy to _gender parity is
i nevitable.

We do not nean to universalise or dogmatise that nen
and worren are equal in all occupations and all situations
and do not exclude the need to pragmatise where the
requi renents of particular enploynent, the sensitivities of
sex or the peculiarities of societal sectors or the
672
handi caps of either sex may conpel selectivity. But -save
where the differentiation is denonstrable, the rule of
equal ity nust govern. This creed of our Constitution has at
last told on our governnmental nentation, - perhaps partly
pressured by the pendency of this very wit petition. In the
counter affidavit, it is stated that Rule 18(4) (referred to
earlier) has been deleted on Novenber 12, [1973. _And,
i kewi se, the Central CGovernnent’'s affidavit avers that Rule
8(2) is onits way to oblivion since its deletion. is being
gazetted. Better |ate than never. At any rate, - we are
relieved of the need to scrutinise or strike down  these
rul es.

The petitioner has, after the institution of  this
proceedi ng, been pronoted. Is it a case of post hoc ergo
propter hoc ? Were justice has been done, further probe is
otiose. The Central CGovernnent states that although the
petitioner was not found neritorious enough for pronotion
some nont hs ago, she has been found to be good now, has been
upgraded and appointed as Anbassador of India to the Hague,
for what it is worth. Her surviving grievance is only one.
During the interval of some nonths between her first
eval uation and the second, sone officers junior to her have
gone above her. In the rat race of Indian official life,
seniority appears to be acquiring a religious reverence.
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Since the career ahead of the petitioner may well be
affected by the factum of prior birth into Gade | of the
Service, her grievance turning on seniority cannot be
brushed aside. Her case, with particular focus on seniority,
deserves review vis-a-vis those junior to her who have been
promoted in the interval of sonme months. The sense of
injustice rankles and should be obliterated so that every
servant in strategic position gives of his or her best to
the country. W have had the advantage of the presence of
the learned Solicitor-Ceneral, appearing for the Union of
India. Wth characteristic fairness he has persuaded his
client to agree to what we regard as a just gesture, viz.,
that the Respondent-Union of India will shortly reviewthe
seniority of the petitioner, her nerit havi ng been
di scovered and her seniority to Gade Il being recognised.
We direct accordingly:

Subject to what we have said above, we do not think it
necessary to exam ne the averments of mala fides nade in the
petition. What- we do wish to inpress upon Governnent is the
need to ‘overhaul all Service Rules to renpve the stain of
sex discrimnation, wthout waiting  for ad hoc inspiration
fromwit petitions or gender charity.

We disnmiss the petition but not the problem
N. K. A Petition dism ssed.
673




