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Thi s appeal has been preferred by the appellant from
Jail against the judgrment and order dated 5th,7th and 10th July,
2001 passed by the CGujarat H gh Court uphol ding his
convi ction under Section 302 |-P.C. and sentence of death as
awar ded by the Additional Sessions Judge Sabarkant ha, at
H mmat nagar. The reference for confirmati on of the death
sentence was al so accepted

We have heard the Amicus curiae representing the
appel l ant at length as well as the l'earned counsel representing
the State.

The facts of the case are in a narrow canpass. The
appel  ant and PW3 Ashaben, were narried about 15 years
before the incident. They had two sons, Jigarsinh-and
Vi mal si nh aged about 12 and 7 years respectively. They were
residing in Village Bhadresar along with the parents of the
appel l ant. The brother of the appellant, namely Dashrathsinh
was |living separately. The prosecution case is that on
24.8.1998 whil e the appellant, the conpl ai nant PW 3
Ashaben and their two sons were sl eeping on cots inside the
house, the appell ant woke her up early in the norning. . She
m | ched the cow and requested her husband to deliver the
mlk at the dairy. The appellant declined to do so upon which
she tried to awake Jigarsinh for delivering the mlk but the
appel | ant asked her to go herself for the purpose. She
accordingly went to the dairy and reached back hone at about
7 a.m She found her husband assaulting the sleeping boys,
nanely their sons. She raised alarmand rushed into the room
t her eupon her husband | eft the house fromthe other door
Rat ansi nh her father-in-1law and Dasrathsi nh her brother-in-

l aw and others arrived. She told them about the incident.

The two sons died as a result of injury received by them

PW 4 Mangusi nh Tetsinh, father of the conplainant, PW3
Ashaben on getting information of the incident through

Sar panch of his village went to Village Bhadresar, his
daughter narrated the whole story to him He brought her to
his village Mwudi from Bhadresar. According to himon the

way they also went to the Police Station, Jadar. According to
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PW3 her report was witten and | odged at the Police Station
The PSI, Police Station, Jadar, Bhurjibhai, who has been

exam ned as PW8 stated about the | odging of the FIR and

regi stration of the case at the Police station at 5 p.m on
24.8.1998. Thereafter PW9 conducted the investigation into
the case interrogating the conpl ai nant and other w tnesses at
the spot and taking into custody the other material exhibits
and prepared their respective recovery nmenos including that

of the weapon Dharia. He also took into custody the plain

and bl ood stained earth etc. Inquest reports were also
prepared. He arrested the accused on 17.9.1998 at 11.15

A.M  The post-nortem exam nation on the dead bodi es of

the two deceased was held by PW1 Dr. Ganpatsinh

Anmbadan Charan, on 24.8.1998. He found three externa

injuries on the dead body of Jigarsinh, which consisted of one
sharp cut wound on the left cervical region up to the nmddle
line of neck and two other incised wounds. On interna

exam nation he found fracture of the jaws. So far Vi mal sinh

is concerned he was found to have one sharp cut wound on

the neck fromleft nandible to right ear |obule. There was
fracture of occipital boneas well as that of 1st and 2nd
cervical spine. The Doctor opined that the injuries were ante-
nortem and they were caused by sharp edged weapon. On

| ooking to the exhibit article No.9, Dharia he stated that the
said injuries could be caused by the said weapon. He al so
stated that injuries were sufficient inthe ordinary course of
nature to cause death. He denied the suggestion nade in the
cross-exam nation that the nature of the injuries indicated
coul d be caused only by axe. He al so denied the suggestion
that the injury Nos. 2 and 3 could not be caused by Dhari a.

PW 2, Nathosinh is a witness of recovery and the articles and
nmenos prepared there on. PW3 is the conplai nant nanely,

the nother of the two deceased children and wife of ‘the
appel l ant. She has stated that the appellant right fromthe
begi nni ng had suspici on about her character and in that
connection he quite often quarreled with her. She however,
deni ed a suggestion nade on behal f of the defence in her
cross-exam nation that the appel llant used to tell her that the
two sons Jigar and Vinmal were not born of him PW4,
Mangusi nh Tetsinh, is father of the conplainant. PW5

Di neshbhai Par agbhai, who was exam ned as witness to the
recoveries of his clothes etc. mmde on the arrest of the
accused on 17.9.1998, PW6, is yet an another witness in
connection with the sane. PW7 Dal patsinh is a neighbour

who clainms to have reached the house of the appellant on the
shouts of PW3, but had found no one else there. PWS8
Bhurj i bhai Kavjibhai Danor was PSI and was posted-at P.S.
Jadar and had registered the case at the Police Station. PW9
Babubhai Kodarbhai Patel is the Investigating Oficer

The Trial Court believed the testinmony of PW3
Ashaben, and accepting the prosecution case that the nurders
have been comitted by none el se but the appellant convicted
hi m under Section 302 and awarded the capital punishnent:

The High Court al so, after appraising the evidence and
considering the points raised by the appellant upheld the
judgrment of the Trial Court as well as the conviction and the
sent ence awar ded.

It is clear that the case rests on the only ocul ar
testi nony of PW3 Ashaben the nother of the slain children
and the wife of the appellant. The ot her prosecution witness
of fact regarding the alarmraised by Ashaben in the norning
is PW7 Dal patsinh, but he has not stated about the presence
of the appellant at the spot at the tine he reached there. On
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the other hand he has stated that he reached on the alarm

rai sed by Ashaben whom he had seen returning fromthe

dairy, no one else was present at her house. 1In connection
with the evidence of this witness it has been held that he has
not disclosed the full truth and had only tried to help his
nei ghbour nanely the appellant. Apart from other evidence
adduced as indicated earlier, there are certain circunstances
pointed to the fact that the offence was commtted by the
present appel | ant.

Learned counsel for the appellant has assailed
j udgrment and conviction broadly on the grounds that there
was di screpancy between the oral and the nedi cal evidence.
The next point, which has been urged with some vehenence
is that there being glaring contradiction in regard to | odging
of the FIR, the investigation made in the case cannot be relied
upon nor a case based on such an FIR could be believed. He
al so submitted that the presence of the appellant at the
rel evant time is not established at the spot nor that of the
conpl ai nant PW 3 ‘Ashaben. Yet another submi ssion is that
FI R was | odged according to the prosecution case itself after
arrival of the parents of the conplaint and the conpl ai nant
not havi ng happy rel ationship with the accused, falsely
inmplicated himin the case. Yet another ground raised is that
the appellant suffered fromnmental disorder and insanity.
Therefore, he could not be liable for the offence convicted
for.

Bef ore dealing with each subm ssion nade we feel it
appropriate to have an over viewof the factual position of the
case.

According to the conpl ai nant as disclosed in the FIR
itself besides in her statement in-the Court, the appellant had
suspi ci on about her character right fromthe beginning. A
suggestion made in the cross-exam nation though denied by
her was that the accused used to(tell her that two slain
children were not born of him In that background in'the
ni ght preceding the incident the appellant told that they would
be sl eeping inside the house though usually they slept outside
in the open. 1In the early hours of the morning he woke up his
wife and after mlching of the cowtold her to go to the dairy
to deliver the mlk. He had hinself declined to go to the
dai ry when asked by the conpl ai nant and had al so not
al l owed her to awake Jigarsinh to go to the dairy for the
purpose. According to the prosecution case after the
conpl ai nant had | eft and he was al one was in the house, he
conmitted the crine which was witnessed by PW3 on her
return fromthe dairy. According to the conpl ainant she
rai sed al arm on seeing the appellant assaulting the children
upon which the appellant slipped away by the back door
| eavi ng the weapon at the spot. It is also stated by her that on
her shouts her father-in-law, brother-in-law and others al so
arrived. Qut of these persons Dal pat Sinh has been examined
as PW7. He is a neighbour of the appellant. The
prosecution case as disclosed by PW3 Ashaben, the
conpl ainant, is corroborated by the witness to the extent that
he saw her returning fromthe dairy and that she raised al arm
upon whi ch he reached the spot and found that her two sons
were |lying nurdered but thereafter he adds that he had not
found anyone el se at the spot neaning thereby that he does
not state about the presence of the appellant there at that point
of tinme.

So far PW3 is concerned, it is her own case that the
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appel | ant had been quarreling with her quite often having
suspi cion on her character. The appellant also used to dri nk
and soneti mes gave beating to her. Her father PW4

Mangusi nh Tetsinh stated that his daughter at tines told that
the appell ant had been having quarrels with her but other
details were not brought to his notice. As observed by the

Hi gh Court, and in our view, rightly, that the husband and
wife had still been living together with the differences

what ever were there in between them which had not grown

to such proportion that she might have told about it to her
father or may not be prepared to live together. It also cones
out fromher staterment that the appellant had been having
his say in the matters at hone and he woke her up and

desired her to go to the dairy to deliver the mlk refusing to do
so hinself even thoughasked by her. He also did not allow
to awake Jigarsinh for the purpose. That is to say she was
still obeying the w shes of her husband in the househol d
chores and affairs. It has been observed in the judgnment that
PW 7 while saying that on reaching at the spot, he found no
one el se there, he was not speaking the full truth. It is
however, to the be noted that to a very great extent the
statenment of PW3, Ashaben stands supported by his

statement. The circumstances which undisputedly flow from
these facts are that after PW3 Ashaben left for dairy there
was none el se at the house except the appellant with two
children asleep. On her return fromthe dairy she raised
alarm seeing the appellant assaulting the children upon which
the accused slipped away. PW7, who arrived at the spot, it
woul d not be surprising that he-did not find accused present
at that tinme. In the background of whatever has been

i ndi cated above it is clear that the rel ations between the
appel l ant and PW3 had not strained fromher side at |least to
the extent that PW3 would falsely inplicate her husband for
the nmurder of her two children leaving the real culprit who
may have nmurdered their two sons: She was still conplying
with whatever the appellant desired her to do. It is also to be
noted that father of the appellant though resides in the sane
house and having arrived at the spot, did not proceed to | odge
the FIR Brother of the appellant who al so resides there
though separately, failed to i nformthe police even though he
had al so arrived at the spot on the alarmraised by the
conpl ai nant. The obvi ous reason appears to be that they

m ght not be ready to | odge report against the appellant, the
own son and the brother. Not this alone, once the father and
the brother of the accused would find that the appellant was
being falsely roped in by his wife, there was no reason for
them not to come forward to informthe police about the
correct position or to say that the crime was not committed
by the appellant. They also did not appear in his defence in
the Court to say that it was a case of false inplication of the
appel l ant by none el se but his daughter-in-law. Normally a
brother or father wll also not be a silent spectator to the fal se
i mplication of his brother/son by his wfe.

Now taking up the points as raised by the appellant
regardi ng the nedi cal evidence, we may at the outset indicate
that there is no force in it. Learned counsel for the appell ant
has submitted that according to the statenment of the doctor
PW 1Ganpat Si nh Ambadan Charan the injuries found on the
dead bodi es of the deceased could only be caused by an Axe
and not by a Dharia. On going through the statement of the
doctor we do not find that the subnission made is supported
in any manner. The doctor has very clearly stated that all the
injuries found on the dead bodi es were caused by sone sharp
edged weapon. He has categorically stated that those injuries
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could be caused by Dharia which was exhibited in the Court
though a suggestion was nade and denied by the doctor that
such injuries could be caused only by an axe. In this
connection the other related argunent which has been raised
is that in the FIR PW3 had nentioned that the appellant had
assaulted the children with an axe but | ater on changed her
statenent in the Court saying that it was by m stake she had
mentioned ‘axe’ in the FIR but in fact it was Dharia. In our
viewit is a very insignificant contradiction which may not
lead to any worthwhile conclusion in view of the fact that it
was i mmaterial whether the weapon was an axe or a dharia

as both are sharp edged weapons and according to the
statenent of the doctor the injuries as received by two
children were caused by a sharp edged weapon. There was
thus no design or purpose in changing the statenent or

del i berately giving out something wong in the First

I nformati on Report -aboutthe weapon used by the appellant to
cause the injuries upon the deceased persons. The nedica

evi dence supports the prosecution case in all respects. W
therefore find no force in this submission as well.

Learned counsel for the appellant then subnitted that
presence of the appellant _at the relevant tinme at the spot is
not established and in this connection he has mainly relied
upon the statenent of PW7. W have already nade our
observations in that regard. W find that it has rightly been
found by the courts below that PW7 has not come out with
full truth, may be with a view to help out his nei ghbour
otherwi se to a great extent prosecution case finds supports
fromhis statement up to the stage, the PW3 on return
fromthe dairy had raised an alarm In this viewof the matter
the presence of PW3 can also not be doubted in respect of
which an effort was nade to raise an argunent in vain

The next argument upon which much stress has been
given by the | earned counsel for the appellant is about the
contradiction relating to the lodging of the FIR  According to
the PW3 she had gone to the police station where inquiries
were made from her by the police personnel and thereafter
report was | odged on 24.8.98 itself at 5.00 P.M PW9 al so
states that conplaint was given by Ashaben on the basis of
which a case was registered at the police station. In the cross-
exam nation, he has however stated that on his way back from
the Court, he got a wireless nessage fromthe Control
regarding this incident thus he straightaway went to village
Bhadresar from H mmatnagar. The report was witten at the
house of Ashaben who was present there. The report was
forwarded to the police station for registration of the case. He
al so states that nother-in-law and father-in-law of the
conpl ai nant were al so present at the house. He inspected the
spot and conpleted the other fornalities of the investigation
He has also stated that two dead bodies were identified by
PW 3 who had al so shown himthe place of occurrence.
There is no doubt about the fact that there is definitely a
contradiction about the |odging of the FIR but the effect of
such contradiction or discrepancy nay have to be viewed in
the light of the facts and circunstances of each case. There
may be cases where such a di screpancy nay prove fatal to
the prosecution case whereas in other cases it may not have
the sanme effect. The high Court has considered this matter in
sone detail taking into account all the discrepancies in regard
to this point and cane to the conclusion that PW9 the
I nvestigating Oficer had conme straight to the village
Bhadresar while returning fromthe Court after obtaining the
remand of accused persons in sone other case and the FIR
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was scribed there at the house of Ashaben which was

forwarded to the Police Station for its registration. 1t has
been observed that for an uneducated village person, it is not
unli kely that one may make some enbellishment in the
statenment saying that the FIR was recorded at the police
station since normally it is recorded there. It has al so been
observed that the conpl ai nant Ashaben was present in

Vil | age Bhadresar when the police reached there and that the
Panchnamas etc. had al so been prepared in her presence and
that she had also identified the bodies and pointed out the

pl ace of occurrence to the Investigating Oficer. As observed
earlier the discrepancy in regard to the lodging of the FIR is
certainly there and the conduct of the Investigating Officer in
carrying out the investigation of the case has al so been
conment ed upon by the trial court but we are of the view that
the consequences of such discrepanci es or defective or

doubt ful investigation is not necessarily only one leading to
di scredit the main prosecution case if the prosecution

evi dences i nspires confidence and circunstances |ead to such

a conclusion and the prosecution story rings true. No doubt
that in that event it would be necessary to evaluate as to what
extent such faulty investigation or discrepant statement on
certain facts relating thereto, shall cause danage to the
prosecution case as-a whole. |In the judgment of the Hi gh

Court a few decisions on the point with their rel evant
observati ons nmade thereunder have been referred to which we
may to reproduce. They are as foll ows:

" In State of Rajasthan versus Ki'shore
[1996 SCC (Crl) 646] has pointed out

that nere fact that the investigating
officer conmtted irregularity or
illegality during the course of

i nvestigation would not and does not

cast doubt on the prosecution case nor
trustworthy and reliable evidence can be
cast aside to record acquittal onthat
account. In that case piece of evidence
was not considered by the H gh Court

but it fell it doubtful Iike Doubting
Thomas with vacillating mnd to accept

the prosecution case for the reasons

whi ch the Apex Court pointed out were

i nvalid reasons and has wongly given
benefit of doubt to the respondent.
Suffice it to say that in the instant case
there is sufficient, reliable, trustworthy
and acceptabl e evidence and therefore

the di screpancy pointed out is of no

i nportance and does not affect the
prosecution case and therefore, not only
the evidence was rightly accepted by the
trial court but the trial court on
appreci ati on of evidence and

circunst ances in which offence was

comm tted, nade the order

The Apex Court in the case of
Karnail Singh versus State of Mdhya
Pradesh (1995) 5 SCC 518 has observed
as under:

"I n case of defective
i nvestigation, it would not be proper to
acquit the accused if the case is
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ot herwi se established conclusively
because in that event, it would
tantanount to the falling into the hands
of an erring investigating officer."

In the case of Ram Bi hari Yadav versus
State of Bihar, (1998) 4 S.C.C. 517, the
Apex Court observed in Para 13 as

under :

"I'n such cases, the story of the
prosecution will have to be exam ned
dehors such oni ssions and contam nat ed
conduct of the officials otherw se the
m schi ef which was deliberately done
woul d be perpetuated and justice woul d
be denied to the conpl ainant party and
this would obviously shake the
confi dence of the people not nerely in
the | awenforcing agency but also in the
admi ni stration of justice"

In the case of Paras Yadav versus State
of Bihar (1999) 2 SCC 126 the Court
hel d as under:

“I't may be that such | apse is
conmitted desi gnedly or because of
negl i gence. Hence, the prosecution
evidence is required to be exam ned
dehors such omission to find out whether
the said evidence is reliable or not"

The Hi gh Court has also referredto a decision reported in
2000 S.C.C. (Crl.) 522 Anmbica Prasad and another versus State
(Del hi Adm nistration) in which this Court observed that faulty
i nvestigation or witnesses turning hostile may not ultinately affect
the nerit of the case nor it could be a ground to disbelieve the
statenent of the prosecution witnesses.

In our view the Hi gh Court taking into account the
observations nmade in the decision referred to above cane to the
concl usion that otherw se reliable statement of the witness PW3
Ashaben coul d not be discarded or discredited even though there
had been any fault or negligence in conducting the investigation
that too by itself, be not sufficient to dislodge the prosecution case
as a whole. The chances of naking sonme enbel li shnent here and
there in the statement are not ruled out even in cases of otherw se
truthful and reliable witnesses. The concept of falsus ' in uno and
fal sus in ommi bus" has been discarded | ong ago. Therefore in such
circunst ances the Court nmay have to scrutinize the matter a bit
nore closely and carefully to find out as to how far ‘and to what
extent the prosecution story as a whole is denolished or it is
rendered unreliable. For this purpose the statenent of the w tnesses
wi Il have to be considered along with other corroborating evidence
and i ndependent circunstances so as to cone to a conclusion that
the contradiction in the statement of a witness could be considered
as an enbel lishnent by the witness under one or the other belief or
notion or it is of a nature that the whole statenent of the wtness
becomes untrustworthy affecting the prosecution case as a whol e.
The sane principle will apply to a faulty or tainted investigation.
Q her relevant facts and circunstances cannot be totally ignored
altogether. Wile appreciating the natter one of the rel evant
consi derations woul d be that chances of false inplication are totally
elimnated and the prosecution story as a whole rings true and
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i nspires confidence. |In such circunstances despite the
contradictions of the defective or tainted investigation, a conviction
can safely be recorded.

We may next consider the argunent made on behal f of the
appel l ant that he was suffering fromnmental ailnment and had
received nmedical treatnment for the same. First of all a reference has
been nade to the statenent of PW7 Danpatsi nh who i s nei ghbour
of the appellant. He has stated that the appellant had been suffering
from nental disease and had been adnitted in the hospital of Dr.
Navin Modi. He further stated that the appellant was |ike a mad
person and did not have any sense. It was also stated by himthat
the husband and wi fe were not on good terns and quarrel used to
take between them \Whenever he got ill, his father used to take him
to the hospital. So far the nature of illness of the appellant is
concerned, PW3 denied the suggestion that he was suffering from
any mental illness. She stated that he had been taking Iliquor. She
further goes on to say that he was admitted in H mmat nagar
Hospital but did not knowif it was hospital of Dr. Navin Mdi or

sone other hospital. W do not think that on the basis of the
statenment of these wi tnesses, any conclusion can be drawn that the
appel l ant was suffering fromany nental illness or he used to

becomre mad. W find no infirmty in the finding of the H gh Court
that in case it was so, evidence should have been | ed on behal f of
the defence to prove the fact of nmental illness. The prescription of
the treatnment given to the appellant in-the hospital should have been
brought in the record or the Doctor who nmay have treated himcould

be produced to show that the appellant suffered from any nental

illness. (Qbviously these facts if at all, would be in the specia
know edge of the defence and in case the defence wanted to take
advant age of any such ground of nental illness, this plea should

have been substanti ated by adduci ng rel evant and cogent evi dence.
No circunstance has been indicated on'the basis of which any such
i nference could be drawmn. W therefore, find no force in this
argunent as advanced on behalf of the appell ant.

The Subm ssion nmade on behal f of the appellant that the
conpl ai nant had actually not w tnessed the occurrence al so has no
basis. She has nade the statenment to that effect and nothing could
be elicited in her cross-exam nation by reason of which any doubt
could arise about the veracity of her statenent. On return fromthe
dairy she found her husband assaul ting the deceased and on her

alarmraised he slipped away fromthe other door. It is also strange
that after the incident the appellant was not available for nore than
15 days until he was arrested by the police. Inthe normal course,

on the nurder of his two sons, he should have been noving around

the scene and to have | odged the report against the real assailants or
in case real assailants were not known, he could have | odged the
report without nam ng any accused therein. PW3 has nade her
statenment in a very natural way without trying to hide anything.

She has stated categorically that her husband suspected her

character fromthe begi nning and had been quarreling on that

account . She also stated that about a week before he was drunk

and had al so given a beating to her. She has given a vivid
description of the incident nost naturally the way she was

awakened and was told by her husband to go to deliver the mlk at

the dairy. She did go and on return as soon as she entered into the
house, she raised alarm this part of statenent is supported by PW7
al so, but for the fact that according to himon his arrival, he found
no one else at the scene of occurrence. It would be a matter of

m nutes or a fraction thereof, if the accused had at once left the
pl ace by the other door, the nonent he heard the al arm of PW3.

The PW7 though a neighbour lives in different house and by the

time he reached, it is not unlikely that he may have m ssed the
appel  ant who had left the spot. Therefore, on the basis of the mere
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statenment of PW7 that on his arrival he found no one else it can not
be said that PW3 told a lie while stating that her husband had
slipped away fromthe other door on hearing her cries. At the sane
time, we also find no good reason to suspect that she would falsely

i mplicate her husband for the killing of their sons by sone one el se.
The real assailants of her own children would not be spared. It is
true, as pointed out by the | earned counsel for the appellant that her
husband suspected her and there had been quarrel between them yet

the fact remains that they continued to live together. It is difficult
to accept that after |oosing sons she would be prepared to | oose her
husband too by falsely inplicating himthough she had been |iving

with himfor last 15 years along with his parents in the same house.
As indicated earlier also at the risk of repetition we nay again point
out the question which stares for an answer is as to why the
appel l ant hinself, his father or brother would not | odge the report or
in any case if it was correct that he was being falsely fixed then too
they would prefer silence rather to conme forward to save the life of
his son or the brother

I'n the above background we find that the Trial Court and the
H gh Court have rightly placed inplicit reliance upon the statenent
of PW3 despite the infirnmities which crept in due to carel ess
i nvestigation and contradi ction regarding the place of |odging of the
report. PW3 was quite categorical that after the report was scribed
she had put her thunb inpression upon the sane. According to |.QO
PW9, it was forwarded to the police station for registration of the
case, which according to PW3 was | odged at the police station
itself. The Trial Court and the H gh Court have already appreciated
the position and have rightly observed that it rmay be due to sone
confusion or carel essness or under an inpression that the reports are
| odged at police station. PW3 had stated that she has | odged the
report at the police station, whereas it has been found that it was
witten at Village Bhadresar at her place. ~ Learned counsel for the
appel l ant relying upon the decision reported in 1994 (Suppl) 1 SCC
590, submitted that if the Investigating O ficer reaches the spot
wi t hout recording the FIR first, the statenent given by the
conplainant is to be treated as under Section 162 Cr.P.C. and it
woul d not be safe to rely upon it and as it can not be treated as a
FIR It is also submitted that the prosecution case al so becones
doubtful and unreliable. W feel that we have substantially dealt
with this aspect of the matter in the earlier part of the judgment even
what has submitted by the | earned counsel for the appellant is
accepted, in our view, it will have no effect on the merit of the case
based on the uni npeachabl e evi dence on the record supported by
the nedi cal evidence and the independent circunstances of the case.

Statement of PW3 Ashaben totally inspires confidence. It
al so appears that she was not ill-disposed to her husband to the
extent that it could be inferred that she would be falsely inplicating
himin such a crime. This fact would be apparent fromthe statenent
of her father PW4 who had stated that he knew that sonetines
quarrel s took place between her daughter and the appellant but he
was never given any details about the sane. Had she been ill-
di sposed to him she m ght have been meking all sorts of conplaints
to her parents but that does not appear to be so. The prosecution
story as per her statenent rings true and stands established by cogent
evi dence on the record and i ndependent circunstances.

We may now turn to the question of sentence. In Bachan
Si ngh versus State of Punjab AIR 1980 SC 898 this Court said
that death sentence is to be awarded only in the rarest of rare cases.
In Manoharlal @Minna and others versus State of NCT of
New Del hi AIR 2000 SC 420 death penalty was not awarded even
t hough four innocent children of the fanmily of the w tness were burnt
to death. 1t was however a case of rioting. |In the case of Kishor
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versus State (NCT) Delhi AIR 2000 SC 562 al so death sentence

was not awarded as it was a case of npbb attack and frenzy. A
nunber of persons were killed. It was not considered to be the rarest
of rare cases. Apart fromthese cases a reference has al so been
made to a decision reported in AIR 1999 SC 1332 Om Prakash

versus State of Haryana, where accused a nenber of para mlitary
force had killed seven nenbers of a famly in a pre-planned nmanner

as he was | abouring under the strain that the accused and the

menbers of his famly were suffering agony at the hands of the

famly of the victins. He had a feeling of injustice being neted out
to them The Court considered it to be a mtigating circunstance

and not treated it to be rarest of rare cases. Simlarly, in the case of
Kri shan versus State of Haryana (2000) 10 SCC 451 puni shnent

of life inprisonment was awarded where the nurder was comitted

whil e the accused was already undergoing life inprisonnment and

was on parole. It was observed that this fact al one would not be
sufficient to inflict the death penalty. Qher facts and circunstances
woul d al'so have to be taken into account. In Machhi Singh and

ot hers versus State of Haryana Al R 1983 SC 957 it has been

observed that extrenme penalty of death need not be inflicted except
in gravest cases of extrene cul pability. G rcunstances of the

of fender are al so required tobe taken into account while considering

the question of awarding the death penalty. Inprisonnment for life is
the rule as punishnent for murder and death sentence is an
exception. It has /then been observed that a bal ance-sheet of

aggravating and mitigating circunmstances has to be drawn up and a
bal ance has to be struck. The other facts which need to be

consi dered are nmagni tude of the crine, the anti-social nature of the
crime, personality of the victim notive and the manner of

conmi ssion of the murder etc. ~In State of Madhya Pradesh

versus Shyam Sunder Trivedi 1994 (4) SCC 262 also it has been
observed that the Court mnust bal ance the nitigating and aggravating
ci rcunst ances of the case which woul d depend upon the particul ar
and peculiar circunstances of each case. On the other hand the
cases in which death sentence was awarded and taken note of by the
Hi gh Court are Kuljeet Singh alias Ranga versus Union of India

and another AIR 1981 SC 1572. In(this case also two innocent
children were nurdered. However, we find that they were
ki dnapped first with oblique notive and were nmurdered. In

Asharafi Lal and Sons versus State of U P. AR 1987 SC 1721

the accused persons had killed their two innocent nieces to w eak
personal vengeance regardi ng property di spute w th the nother of
the victins. 1In this case also death sentence was awarded by this
Court. A reference is also nade to a case reported in (2000) 7
S.C.C. 455 Randeo Chauhan alias Rajnath Chauhand versus

State of Assam It was observed that when a man becones beast
and menace to the society, he could be deprived of his Iife according
to the procedure established by | aw I n Dhananj oy Chatterjee

al i as Dhana versus State of Wst Bengal (1994) 2 S.C C. 220 the
accused had killed his pregnant wife and three minor children for no
reason and without provocation. He had assaulted his nmother also
who came to their rescue. The incident was described to be

shocking to the conscience of the society. Hence, death sentence
was awar ded

Every nurder is a heinous crinme. Apart from persona
inmplications, it is a crine against the society but in every case
of murder death penalty is not to be awarded. Under the present
| egal position inprisonnent for life is the normal rule for punishing
crime of nmurder and sentence of death, as held in different cases
referred to above, would be awarded only in the rarest of rare cases.
The nunber of factors are to be taken into account nanely, the
notive of the crime, the manner of the assault, the inpact of the
crime on the society as a whole, the personality of the accused,
circunstances and facts of the case as to whether the crine
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conmtted, has been commtted for satisfying any kind of |ust,

greed or in pursuance of anti-social activity or by way of organized
crime, drug-trafficking or the Iike. Chances of inflicting the society
with the sinmlar crimnal act that is to say vulnerability of the
menbers of the society at the hands of t he accused in
future and ultinmately as held in several cases mitigating and
aggravating circunstances of each case has to be considered

and a bal ance has to be struck. The |learned State counsel has

al ready indicated the aggravating circunstances by reason of which

it has been vehemently urged that sentence of death deserves to be
confirmed.

Now consi dering the facts of the present case in the
background of our observations nade in the precedi ng paragraph
we take note of the fact that the appellant had been | abouring under
the strain suspecting character of his wife. This fact is nmentioned
by none el se but by the conpl ainant Ashaben herself in her report.
She also admtted in her statement in Court that quite often there
has been quarrel between the two on that count. Though deni ed, a
suggestion has been nmade to PW3 Ashaben in her cross-
exam nation that the appellant had been telling her that their sons
were not born of him It is true that there does not seemto be any
i medi at e cause before the conm ssion of offence, yet the fact
remains that rightly or wongly such a painful belief was being
entertained by the appellant since |ong which constantly engaged
his mind as adnmittedly there had been quarrels on that count
bet ween the two. Cbviously he woul d have been broodi ng under
that idea, which perhaps he could not contain any nore. It is true
that two innocent children lost their lives for no fault of theirs. W
al so notice that Dhariais a weapon, which is ordinarily to be found
in the house of any farner or agriculturist in that area as stated by
PW3. He seens to have used the weapon-as lying in the house.
The of fence was obviously not comrmitted for |ust of power or
otherwise or with a viewto grab any property nor in pursuance of
any organi zed crimnal or anti-social activity. Chances of repetition
of such crimnal acts at his hands making the society further
vul nerabl e are al so not apparent. (He had no previous crimna
record.

For the above reasons in our view it cannot be said that the
case falls in the category of rarest of rare cases so as to make the
appel lant liable for extrenme penalty of death. The crine commtted
is no doubt heinous and unpardonable. The act of the appellant is

condemabl e. I n our view however the normal sentence of life
i mprisonnent for the offence of nurder would meet the ends of
justice.

In the result, while disnmissing the appeal against his
conviction, we set aside the sentence of death as awarded by the
trial court and confirmed by the Hi gh Court and conmute to that of
i mprisonnent for life. The appellant shall serve out the sentence of
i mprisonnent for life.

April 17, 2002 (Brijesh Kumar)J.
ri ,
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