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ACT:

Andhra Pradesh Districts (Formation) Act, 1974-Wet her
| ocation of Revenue Mandal Headquarters under Sub-Section
(5) of Section 3 'of-Was anenable to Wit jurisdiction of
H gh Court.

HEADNOTE

These appeals by Special Leave and a petition for
Speci al | eave arose out of different judgnents of the Hi gh
Court. The nmain issue involved was whether the |ocation of
Revenue Mandal Headquarters in. the State of Andhra Pradesh
under S. 3(5) of the Andhra Pradesh District (Fornmation)
Act, 1974, was a purely governnmental function, not anenable
to the wit jurisdiction of the H gh Court.

Wit Petitions were filed in _the H gh  Court by
i ndi vi dual s and gram panchayats questioning the legality and
propriety of the formation of certain Revenue Mandal s and

| ocation of certain Mndal Headquarters notified in
prelimnary notification issued under sub-s. (5) of Section
3 of the Act. |In some cases, the H gh Court declined to

interfere with the |location of Mandal Headquarters, hol ding
that the government was the best judge of the situation, or
on the ground that there was a breach of guidelines it
directed the Governnent to reconsider the question of
| ocati on of the Mandal Headquarters. In sonme cases, the H gh
Court quashed the final notification for |Ilocation of the
Mandal Headquarters at a particular place, holding  that
there was a breach of guidelines based on the system of
marking and also on the ground that there were no reasons
di scl osed for deviating from the prelimnary notification
for location of the Mandal Headquarters at another place.
Allowing Civil Appeal Nos. 1980, 1982, 1985 and 1987 of
1986 and all other appeals and Special Leave Petitions
directed against the judgments of the High Court, whereby
the High Court had interfered with the location of the
Mandal Headquarters, the Court,
N

HELD: It was difficult to sustain the interference by
the High Court in some of cases with the location of the
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Mandal Headquarters and the quashing of the inpugned
notification on the ground that the Government had acted in
breach of the guidelines in that one place or

695

the other was nore centrally located or that l|ocation at the
ot her place would pronote general public conveni ence or that
the Headquarters should be fixed at a particular place with
a view to developing the areas surrounded by it or that
nerely because a particular person who was an influential

Menber of Legislative Assenbly belonging to the party in
opposition had the right of representation but failed to
avail of it. The location of Headquarters by the Governnent
by the issue of the final notification under sub-s (5) of s.
3 of the Act was on a consideration by the Cabinet Sub-
Conmittee of the proposals subnmitted by the Collectors
concerned and the objections  and suggestions received from
the local authorities like G.am Panchayats and the genera

public, keeping in viewthe relevant factors. Even assum ng
that any 'breach of ~ the guidelines for the location of the
Mandal Headquarters was justiciable, the utnost that the
H gh Court could have done was to quash the inpugned
notification in a particular case and direct the Governnent
to reconsider the question. There was no warrant for the
Hi gh Court to have gone further and direct the shifting of
the Mandal Headquarters at a particular place. [711B-FE]

The guidelines are nerely in the nature of instructions
issued by the State Governnment to the Collectors regulating
the manner in which' they should formulate their proposals
for formation of a Revenue Mandal or for the |ocation of its
Headquarters keeping in viewthe broad guidelines |aid down
in Appendix | to the Wite Paper issued by the Governnent
| ayi ng down the broad guidelines. The  guidelines had no
statutory force and they had al so not been published in the
Oficial Gazette. They were nere departnental instructions
for the Collectors. The wultimte decision as to the
formati on of a Revenue Mandal — or | ocation of its
Headquarters was with the Governnent. It was for that reason
that the Governnent issued prelimnary notification / under
sub-s (5) of section 3 of the Act. Deviation from the
guidelines in some of the aspects was usually for reasons of
admini strative conveni ence keeping in . view the purpose and
object of the Act i.e. to bring the adm nistration nearer to
the people. There was nothing on record to show that the
decision of the Government in any of these cases was
arbitrary or capricious or was one not reached in good faith
or actuated wth inproper considerations or influenced by
ext raneous considerations. In a matter |ike this, confernent
of discretion upon the Governnment in the matter of formation
of a Revenue Mandal or location of its Headquarters in the
nature of things necessarily |eaves the Governnent with a
choice in the use of the directions conferred “upon it.
[ 713A- F]

It was difficult to sustain the judgments of the Hi gh
Court in the
696
cases where it had interfered with the |ocation of Manda
Headquarters and quashed the inpugned notifications on the
ground that the Governnent had acted in breach of the
guidelines in that one place or the other was nore centrally
| ocated or that location at the other place would pronote
general public convenience or that the Headquarters should
be fixed at a particular place with a view to devel oping the
area surrounded by it. The |ocation of Headquarters by the
Governnment by the issue of the final notification under sub-
section (5) of Section 3 of the Act was on a consideration
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by the Cabinet Sub-Commttee of the proposals submitted by
the Collectors concerned and the objections and suggestions
received fromthe local authorities |like the gram panchayats
and the general public. Even assuming that the CGovernnent
whil e accepting the recommendations of the Cabinet Sub-
Conmittee directed that the Mandal Headquarters shoul d be at
one place rather than at another place as recomended by the
Col l ector concerned in a particular case, the Hi gh Court
woul d not have issued a wit in the nature of nandamus to
enforce the gui delines which were nothing nore than
admi ni strative instructions not having any statutory force,
which did not give rise to any legal right in favour of the
wit petitioners. The petitions filed under Article 226 of
the Constitutions before the Hgh Court were disnssed.
[ 723G H, 724A- D]

Gram Panchayat, ~ Chi nna Madur & Or. v. The CGovernnent
of Andhra Pradesh, [1986] 1 Andhra Weekly Reporter 362; C. J.
Fernandez v. State off Mysore & Os., [1967] 3 S.C.R 636;
Padfield v. Mnister of Agriculture Fisheries & Food, LR
1968 AC '997; Laker Airways Ltd. v. Departnent of Trade, LR
1967 B 643 at 705; Council of Civil Service Unions and
O hers v. Mnister for “the Gvil Service, [1984] 3 Al ER
935 (RL); Secretary of State for Education and Science v.
Tameside MB.C., LR 1977 AC 1014; Breen v. Amal ganated
Engi neering Union, / LR'1971 2 B 175 at 190; R V. Crimnal
I njuries Conpensation Board, explain, [1967] 2 B 864 and
Ri dge v. Baldwin, [1964] AC 40, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givil Appeal Nos. 1979-85
of 1986 etc. etc.

From t he Judgnent and O der dat ed
12.2.1986/28.2.1986/49.1.1986 and 5.2.1986 of the Andhra
Pradesh High Court in WP. Nos.6063, 5379, 9908, 7836 and
5379 of 1985.

Seet aranai ah, A.S. Nanbyar, R N Keshwani, T.V.S N
Chari, Ms. Vrinda Grover, S. Midigonda, C S. Vaidanathan
S.R
697
Sethia, Vimal Dave, B. Rajeshwara Rao, Jitendra Sharma, G N
Rao, T.C. Gupta, B.P. Sarathi, A Subba Rao and B. Kanta Rao
for the appearing parti es.

The Judgnent of the Court was delivered by

SEN, J. These appeals by special leave and the
connected special |eave petitions directed against the
various judgments and orders of the Andhra Pradesh  High
Court involve a question of principle, and relate to
| ocation of Mandal Headquarters in the State of° Andhra
Pradesh under s. 3(5) of the Andhra Pradesh ‘Districts
(Formation) Act, 1974. The mmin issue involved is whether
| ocation of Mandal Headquarters was a purely governnenta
function and therefore not anenable to the wit jurisdiction
of the H gh Court under Art. 226 of the Constitution. In-the
present cases we are concerned with the location of 12
Revenue Mandal Headquarters.

The avowed object and purpose of the Andhra Pradesh
District (Formation) Act, 1974, as anmended by the Andhra
Pradesh District (Formation) Amrendnent Act, 1985 as
reflected in the long title, was to bring about a change in
the Revenue Administration with a view to ’'bring the
adnmi nistration nearer to the people and to nmake all public
services easily available to themi. The <change in the
Revenue Adm nistration was so achieved by the creation of
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Revenue Mandals in place of taluks and firkas. The purpose

of the legislationis brought out in the Statenent of

hj ects and Reasons, a relevant portion whereof is as under
"On a careful review of +the socio-econonic
devel opnent of the State for the last 20 years the
State Governnent felt it necessary to take the
adm nistration nearer to the people. It was of the
opi nion that the only nethod to be adopted by the
Government for a better Revenue Administration and
to serve the interests of the people in a nore
ef fective and suitable manner was by formation of
the Mandals in place of taluks and firkas. It was
of the view that a decentralisation of
administration and reductionin its levels would
be conducive to a nore efficient inplenmentation of
admi ni stration which brings the invol venent of the
people, ~particularly. in the inplenentation of
several wel fare neasures of the CGovernnent, and
especially to wuplift the conditions of the weaker
sections of the society. It also felt that there
was urgent necessity to reviewits

698
activities and services and wel fare programes and
that they should be extended to the interior
regions and ‘that the creation of Mndals with a
popul ation ranging from 35,000 to 55,000 based
upon density of population woul d be an effective
met hod for '\ providing better facilities to the
peopl e at | esser cost and greater conveni ence. The
avowed object was~ therefore to ’hbring the
adm nistration nearer to the people and to nake
all public services easily available to them.
This was achieved by the creation of Revenue
Mandal s in place of taluks and firkas."

To inplement the decision of the Governnment, on 11th
January, 1984 the Governor of Andhra Pradesh accordingly
promul gated Ordinance No. 22 of (1984. This Ordinance was
|ater replaced by Ordinance No.. 5 of 1985 i nasmuch as the
earlier Odinance could not be  reintroduced due to
di ssolution of the Legislative Assenbly. The O di nance was
|ater replaced by Act No. 14 of 1985. The -change .in
adm ni stration was brought about by anmending s. 3 of the Act
by introducing the word ’'nmandals’ in place of taluks and
firkas. Pursuant to their powers under sub-s. (1) of s. 3 of
the Andhra Pradesh Districts (Formation) Act, as anmended by
Act 14 of 1985, the State GCovernnent, by notification
published in the official gazette, after following the
procedure laid down in sub-s.(5) thereof divided the State
for the purpose of revenue admi nistration into 23 Revenue
District with such limts as specified therein. Each such
district consisted of Revenue Divisions and each- Revenue
Di vi sion consisted of Revenue Mandals. The 23 districts now
conpri se of 1104 Revenue Mandal s.

As many as 124 petitions wunder Art. 226 of the
Constitution were filed in the H gh Court by individual s and
gram panchayat questioning the legality and propriety of the
formation of certain Revenue Mndals, and particularly
| ocation of Mandal Headquarters, abolition of certain
Mandal s or shifting of Mandal Headquarters, as notified in
the prelimnary notification issued under sub-s. (5) of s.
3, deletion and addition of villages to certain nandals.
Sone of the wit petitions were heard by one Division Bench
and the others by another, both the Benches bei ng presided
over by Reghuvir, J. who has delivered all the judgnents.
Incidentally, there is no statutory provision relating to
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| ocation of Mandal Headquarters and the matter is governed
by GOVs dated 25th July, 1985 issued by the State Governnent
laying domn the broad guidelines for the formation of
Mandal s and also for |ocation of Mandal Headquarters. The
| earned Judges wupheld the wvalidity of formation of Mandal s
as al so the aforesaid GOV and in sone

699

cases they declined to interfere with the |Iocation of Manda

Headquarters holding that the Governnment was the best judge
of the situation or on the ground that there was a breach of
the guidelines, and directed the Government to reconsider
the question of |ocation of Mandal Headquarters. However, in
ot her cases the |earned Judges have gone a step further and
gquashed the final notification for |location of Mnda

Headquarters at a particular place holding that there was a
breach of the guidelines based on the system of nmarking and
al so on the ground that there were no reasons discl osed for
deviating from the prelimnary notification, and instead
directed the Government to issue a fresh notification for
| ocati on 'of "‘Mandal Headquarters at another place. One of the
argunent s-advanced beforeus in the cases where the Hi gh
Court has declined to interfere is that both the Hi gh Court
and the State Government should have applied a uniform
standard in dealing with the question 'and generally it is
said that the State Government should at any rate have
adhered to the guidelines in fixing the |location of Manda

Headquarters wi t hout bei ng gui ded by ext raneous
consi derati ons.

Myriad are the facts. It i's not necessary for us to
delve into the facts in-any detail. It would suffice for our

purposes to touch upon the facts in sone of the cases to
present the rather confusing picture energing as a result of
conflicting directions nmade by the High Court. It appears
that Raghuvir, J. relied wupon the wunderlying principle
emerging from his earlier decision delivered on behalf of
hinself and Sriramulu, J. in the Gam Panchayat, Chinna
Madur & O's. v. The Governnent of Andhra Pradesh, [1986] 1
Andhra Weekly Reporter 362 which he calls as the 'Chandur
principle’. In that case followi ng the earlier decision of
the H gh Court where a place called Chandur was not shown in
the prelimnary notification for formation of a-taluk, but
was chosen to be the place of location of the Taluk
Headquarters in the final notification, it was held that in
such a case publication of the final notification couldnot
be sustained and it was for the Governnent to give reasons
for such deviation. The decision proceeded on the principle
that where guidelines are issued regulating the manner in
which a di scretionary power is to be exercised, the
Government is equally bound by the guidelines. If  the
guidelines were violated, it was for the Governnment to offer
explanation as to why the guidelines were deviated from W
are afraid, there is no such inflexible rule of universa
application. The |earned Judges failed to appreciate that
the gquidelines issued by the State Governnent had no
statutory force and they were nerely in the nature of
executive instructions for the guidance of the Collectors.
On the basis of such guidelines the Collectors

700

were asked to forward proposals for formation of Revenue
Mandal s and for Jlocation of Mandal Headquarters. The
proposals so forwarded by the Collectors were processed in
the Secretariat in the light of the suggestions and
obj ections received in response to t he prelimnary
notification issued under s. 3(5) of the Act and then pl aced
before a Cabinet Sub Committee. The ultinmate decision as to
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the place of location of Mandal Headquarters was for the
Covernment to take. It cannot be said that in any of the
cases the action of the Government for |location of such
Mandal Headquarters was mala fide or in bad faith or that it
proceeded on extraneous consideration. Nor can it be said
that the inpugned action would result 1in arbitrariness or
absence of fairplay or discrimnation

We nust next refer to the facts in a fewillustrative
cases. In the G am Panchayat, Chinna Mudur’s case, although
in the prelimnary notification issued under s. 3(5) of the
Act for formation of Devaruppalla Mandal, Chinna Madur was
proposed as the Mandal Headquarters, the Revenue authorities
inthe final notification declared Devaruppalla as the
Mandal Headquarters. |In the wit petition, the H gh Court
produced the records and it showed that both Devaruppalla
and Chinna Madur _provi ded equal facilities as to
conmuni cati on, transport, veterinary hospital, bank, schoo
etc. and secured 15 marks each.. The Governnment preferred
Devaruppalla as Chinna Madur was inaccessible in sone
seasons .as ~that village was divided by two rivers fromrest
of the villages. Devaruppalla besides is located on
Hyder abad- Suryapet H ghway which was considered to be a
factor in its favour. After reiterating the Chandur
principle that it i's for the Governnent to give reasons for
such deviation, the |learned Judges declined to interfere,
observi ng

“In the instant case, the record  produced shows
the authorities consideredthe conparative nerits
of Devaruppalla and Chinna Mdur. The Revenue
authorities  applied the correct i ndicia of
accessibility in all seasons. Oher facilities of
the two villages were discussed at length in the
record. Having regard to the overwhel m ng features
in favour of Devaruppalla the village was decl ared
as head quarters.”

We have referred to the facts of this case because it
hi ghl i ghts the approach of the H gh Court and it has assuned
toitself the function of the Governnent in wei'ghing the
conparative nerits and denerits in the matter of 1ocation of
the Mandal Headquarters.

701

The sane infirmty unfortunately permeates through sone
of the judgnents where the High Court has interfered. In
sonme of the cases the High Court has gone further and not
only quashed the inmpugned notification for |ocation of the
Mandal Headquarters at a particular place but also directed
the shifting to another place. In Civil Appeals Nos. 1980
and 1985 of 1986, in formation of Gollanmamdada Mandal
Gol | amam dada was shown as the proposed Headquarters in the
prilimnary notification, but Pedapudi was selected 'to be
the place of Headquarters in the final notification
Col | amanmi dada secured 23 marks as conmpared to 18 | marks
secured by Pedapudi. The Collector relaxed the guideline
because, it was stated, 12 out of 17 Panchayat opted for
Pedapudi to be the Headquarters presunmabl y because
ol | amam dada was at one end of the Mandal and out of 17
villages conprised in the Mndal, 10 villages were at a
distance of 7 to 14 kilometres and there were no proper
travelling facilities and therefore it was beyond the reach
of the common man. Allowing the wit petition, the Hi gh
Court observed: "On evaluation of the sketch, we hold that
neither of the two villages is centrally located". It went
on to say that "the guidelines prescribed by the Governnent
bi nd the Governnent and cannot be rel axed and there was no
reason forthcomng for supersession of the claim of the
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vill age Gol | amam dada by Pedapudi." Although the Cabi net Sub
Conmittee had directed the variation on grounds of
admini strative conveni ence and for the reason that 12 out of
17 Gram Panchayats had resol ved that Pedapudi shoul d be the
Headquarters, the H gh Court quashed the notification saying
that the resolution of the Gram Panchayat m ght be rel evant
for consideration, but in lawit was not decisive of the
question. It further observed that there was no expl anation
as to why the place of location as specified in the
prelimnary notification was varied and accordi ngly directed
the shifting of Headquarters to CGollamanmi dada. W find it
difficult to subscribe to this line of reasoning adopted by
the Hi gh Court.

In Civil Appeals Nos. 1982 and 1987 of 1986, the
judgrment of the High Court suffers fromthe sanme infirmty.
In the prelimnary as well . as final notification, for
formati on of Kal her Revenue Mandal, Kal her was declared to
the Mandal, Headquarters. Kal her secured 14 marks as agai nst
Si rgapur which secured 22 marks. The Hi gh Court quashed the
notification for ~|ocation of the Headquarters at kal her and
directed the shifting of the Headquarters to Sirgapur on the
basis of the Collector’s note appended to the file which
st at ed:

"As per the guidelines, the Mandal Headquarters
may have/ tobe fixed at Sirgapur and not at
Kal her. Sirgapur has
702

scored 22 'points whereas the score  of Kalher is
only 14. Sirgapur is undoubtedly 'the zone of
i nfluence for  this Mandal. Moreover, Sirgapur is
centrally located and has better road connections
with the rest of the villages, besides having
maxi mum i nfrastructural facilities."

The High Court observed that no record was produced as
to why the CGovernment did not act on the note placed on the
file.

It will serve no useful purpose to delineate the facts
inall the cases which follow nmore or less on ‘'the sane
lines. W are of the opinion that the H gh Court ‘had no
jurisdiction to sit in appeal over the decision of the State
CGovernment to locate the Mandal Headquarters at a particular
pl ace. The decision to |ocate such Headquarters at a
particular village is dependent wupon various factors. The
H gh Court obviously could not evaluate for itself -the
conparative nerits of a particular place ~as against the
other for location of the Mandal Headquarters. |In sonme of
the cases the High Court declined to interfere saying that
the Government was the best judge of the situation in the
matter of |ocation of Mandal Headquarters. However, in a few
cases the H gh Court whil e guashi ng t he i mpugned
notifications for |ocation of Mandal Headquarters i ssued
under sub-s. (5) of s. 3 of the Act on the ground that there
was a breach of the guidelines, directed the Governnent to
reconsi der the question after hearing the parties.

We have had the benefit of hearing | earned counsel for
the parties on various aspects of this branch of
administrative law as to the nature and scope of the
gui del i nes and whet her their non-observance was justiciable.
The | earned counsel with their usual industry placed before
us a large nunber of authorities touching upon the subject.

On the viewthat we take, it is not necessary for us to
refer to themall.
Shri  T.V.S.N. Chari, |learned counsel appearing on

behal f of the State Governnent followed by Dr. Y.S. Chitale
Shri U R Lalit and Shri C. S. Vaidyanat han, |earned counse
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appearing for the appellants in cases where the Hi gh Court
has interfered have, in subst ance, cont ended t hat
suitability as to the location of Mandal Headquarters is for
the CGovernment to decide and not for the High Court. They
contend that the High Court failed to view the case froma
proper perspective. According to them the guidelines are
executive instructions, pure and sinple, and have no
statutory force. It was pointed out that there is no
statutory provision made either in the Act or the Rules
framed there-
703
under laying down the manner in which the |Iocation of the
Headquarters of a Revenue Mandal was to be nmde. The
Legi slature has left the matter of selection of a place to
be the Mandal Headquarters ‘to the discretion of the State
Government and it was purely a CGovernnental function based
on admi ni strative ~conveni ence.- The GCovernnent accordingly
i ssued a \Wite Paper | aying dowmn the broad guidelines as
contained in Appendix | thereto. The Coll ector were required
to forward their proposals for formati on of Revenue Mandal s
indicating the place where the Headquarters should be
| ocated in accordance with the principles laid down in the
gui del i nes based on a system of marking. Although the
Collectors were required to propose the |ocation of Manda
Headquarters at a particular place on a system of narking,
but that was not determinative of the question. |If the narks
were to be the sole criterion, then there was no question of
inviting objections ‘and suggestions.  The ultinmate decision
therefore |ay with  the Government and in naking the
sel ection the GCovernment had the duty to ensure that the
pl ace | ocated for |ocation of Mandal Headquarters pronoted
adnmi ni strative convenience and further the object and
purpose of the legislation in bringing about a change in the
Revenue adm nistration viz. (i) to bring the administration
nearer to the people and (ii) ~to nmake all public services
easily available to them the main criterion as laid down in
the guidelines being suitability and accessibility. Further
the learned counsel contended that the H gh Court was
clearly in error in substituting.its judgment for that of
the State Government. Non-observance of the guidelines which
were in the nature of executive ‘instructions was not
justiciable. In any event, the High Court could not have
issued a direction requiring the Governnent to shift the
Headquarters of a Revenue Mandal froma particular place to
another place on its own evaluation of ~the -conparative
nerits and denerits merely on the basis of narking. The
| earned counsel relied upon GJ. Fernandez v.  State of
Mysore & O's., [1967] 3 SCR 636 and ot her deci sions taking
the same vi ew.

We had an equally persuasive reply to these argunents.
Shri  Seet aramai ah, | earned counsel appearing--for the
respondents in cases where the High Court has interfered,
advanced the main argunent on the |egal aspect w th nuch
| earning and resource and placed all the authorities on this
abstruse branch of administrative law, nanely, the Courts
have al beit the Governnental action which involves exercise
of discretionary powers, control over the exercise of such
Governnmental power by inmplying limts of reasonableness,
rel evance and purpose. Judicial control over the executive,
or over an admnistrative authority, must be maintained.
Such judicial control by necessary inpli-
704
cation is reconciled with legislative intent, on the prem se
that the legislature never intended that the Governnent
shoul d have wunfettered control over a certain area. He drew
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our attention to several recent English decisions which
mani fest a definite shift in the attitude of the Courts to
increase their control over discretion. According to the
| earned counsel, the traditional positionis that Courts
will control the existence and extent of prerogative power
i.e. governmental power, but not the manner of exercise
thereof. What degree or standard of control would then be
exerci sed woul d depend upon the type of subject-nmatter in
issue. He subnits that there is increasing wllingness of
the Courts to assert their power to scrutinise the factua
bases upon which discretionary powers have been exerci sed.

It is said that the Court is not powerless to intervene
where the decision of the Governnent s reached by taking
into account factors that were legally irrelevant or by
using its power in a way calculated to frustrate the policy
of the Act. It follows that the nature and object of the
status had to be -considered to deternine the area of power
possesed. It is urged that the renedy of a wit of nandanus
is available if a ~decision is reached by the Governnent on
the basis of irrelevant considerations or inproper purposes
or for other misuse of power. Upon that prem se, he does not
accept that the High Court had no jurisdiction to interfere
with the orders passed by the State Governnment for the
| ocation of the Headquarters of a Revenue Mandal under Art.
226 of the Constitution. Substantially, the argunent is that
the guidelines framed by the State  Governnent have a
statutory force i nasmuch as the power to issue such
admini strative directions or instructions to the Collectors
is conferred by the provi sions of the ‘Act itself.
Al ternatively, he says that -even though a non-statutory
rul e, bye-law or instruction may be changed by the authority
who nmade it without any fornmality and it cannot ordinarily
be enforced through a Court of |law,the party aggrieved by
its non-enforcement may neverthel ess get relief under Art.
226 of the Constitution where the non-observance of the non-
statutory rule or practice would result in arbitrariness or
absence of fairplay or discrimnation, particularly where
the authority making such non-statutory rule-or “the like-
comes within the definition of 'State’ under Art. /12. In
substance, the contention is that the principle laid down in
the cl assical decision of the House of Lords in Padfield v.
M nister of Agriculture, Fisheries & Food, LR 1968 AC 997
that the Courts will <control the exercise of statutory
powers by the Mnister, still prevails over exercise  of
di scretionary powers by the Governnment. The general approach
nowis for the Courts to require that the Government nust
produce reasonabl e grounds for its action, even where the
705
jurisdictional fact is subjectively franed. He drew our
attention to the observations of Lord Denning MR in/ Laker
Airways Ltd. v. Departrment of Trade, LR 1977 @B 643 at p.
705 to the effect:

"The prerogative is a di scretionary power
exerci sable by the executive governnment for the
public good, in certain spheres of governnenta

activity for which the | aw has made no provi sion

such as the war prerogative (of requisitioning
property for the defence of the realn), or the
treaty prerogative (of making treaties wth
foreign powers). The law does not interfere with
the proper exercise of the discretion by the
executive in those situations: but it can set
limts by defining the bounds of the activity: and
it can intervene if the discretion is exercised
i mproperly or mstakenly. That is a fundanenta
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principle of our constitution."
* * * *
"Seeing that the prerogative is a discretionary
power to be exercised for the public good, it
follows that its exercise can be exam ned by the
courts just as any other discretionary power which
is vested in the executive. At several tinmes in
our history, the executive have clained that a
di scretion given by the prerogative is unfettered:
just as they have clained that a discretion given
by statute or by regulation is unfettered
...... The two outstanding cases are Padfield v.
M ni ster of Agriculture, Fisheries and Food,
[1968] AC 997 and Secertary of State for Education
and Science ~ v. Taneside Metropolitan Borough
Council, [1976] 3 W.R 641, where the House of
Lords have shown that when discretionary powers
are entrusted to the executive by statute, the
courts can exam ne the exercise of those powers to
see that they are used properly, and not
impropertly or nistakely."

In order to appreciate the contentions advanced, it is
necessary to refer to the relevant statutory provisions
bearing on the questions involved. Sub-s. (1) of s. 3, as
amended, is in these terns:

"3(1) The /Governnent may, by notification, from
time to time, for the purposes of revenue
admini stration, divide ~the State into such
disticts with such limts as my be specified
therein; and each district shall consist of such
706
revenue divisions and each revenue division shal
consi st of such mandals and each nmandal  shal
consi st of such villages as the CGovernnent may, by
notification from tinme to time, specify in this
behal f."
Sub-s. (2) thereof provides that the Governnent nay, in the
interests of better admnnistration and devel opnment of the
areas, by notification fromtime to tinme on and wth effect
on and fromsuch date as nay be specified therein, forma
new district, revenue division or nandal or increase _or
dimnish or alter their nane. Sub-s. (4) enpowers the Board
of Revenue in the interests of better admnistration and
devel opnent of the areas and subject to such rul es as nmay be
prescribed, by notification, group or anal ganate, any two or
nore revenue Vvillages or portions thereof < so as to forma
single new revenue village or divide any revenue village
into two or nore revenue villages, or increase or dimnish
the area of any revenue village, or alter the boundaries or
nane of any revenue village. Sub-s. (5) provides that before
issuing any notification under the section, the Governnent
or the Board of Revenue, as the case may be, shall publish
in such manner as may be prescribed, the proposals inviting
obj ections or suggestions thereon fromthe person residing
within the district, revenue division, taluk. firka or
village who are likely to be affected thereby within such
period as may be specified therein, and shall take into
consi deration the obj ections or suggestions, if any,
recei ved. Sub-s. (1) of s. 4 enacts that the CGovernment may,
by notification, nake rules for carrying out all or any of
the purposes of this Act. The rules so framed shall be laid
bef ore each House of the State Legislature, etc.

In exercise of the powers conferred by sub-s. (1) of s.
4 of the Act, the State Governnent franmed the Andhra Pradesh
District (Formation) Rules, 1984. The term ’'Mndal’ as
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defined in r. 2(iv) neans a part of the district within a
revenue division under the charge of a Tahsildar or Deputy
Tahsildar. The expression 'revenue division is defined in
r. 2(v) to nmean a part of the district conprising of one or
nore nmandals under the charge of a Revenue Divisiona
of ficer/Sub Collector/Assistant Col l ector or any other
officer placed in charge of a division. The word 'vill age
in r. 2(vi) neans a settlement or locality or area
consi sting of cluster of habitations and the | and bel ongi ng
to their proprietory inhabitants and includes, a town or
city and a hamet (Mazra). Rule 3 lays down the nmatters for
consideration in formation of districts, etc. Rules 4 and 5
provide for the publication of the prelimnary and fina
notifications in the official gazette. Rule 3 insofar as
mat eri al reads:
707
"3(1) Where any action is proposed to be taken by
the CGovernment wunder sub-s. (1) or sub-s. (2) of
s. 3 of the Act ..... the Government ...... shal
take into consideration as far as nmy be the
following matters and the views of the Collectors
of the districts and of such other authorities as
the CGovernnment nmay consi der necessary: -

(i) Area, ~ popul ation, demand under the |and
revenue and other revenues in respect of areas
af fected by the proposals;

(ii)H storical associati on, Geogr aphi ca
conti guity, Physical features comon interests and
probl ens, Cultural and Educational = requirenents,
Infrastructural facilities and economc progress
of the areas;

(iii)Devel opnent of the area or ar eas
concer ned, havi ng regard to t he vari ous
devel opnents and welfare schenes undertaken or
contenplated by the Governnent in relation to
those areas;

(iv)Adm nistrative  conveni ence and better
admi ni stration; and

(v)Interests of econony."

"3(3). In matters concerning sub-s. (1) or sub-s.
(2) of s. 3 of the Act the Collector concerned shall forward
to the Government his report with his views together with
the record of enquiry if any for the consideration of the
Governnment. |If after such consideration the Government so
decides, a prelimnary notification under sub-s. (5) of s. 3
of the Act inviting objections or suggestions to the
proposals from the persons residing in the areal/areas which
are likely to be affected thereby, shall be issued.”

Sub-r. (1) of r. 4 provides for the manner of
publication of the prelimnary notification referred'to in
sub-rr. (3) and (4) of r. 3 inviting objections or
suggestions. The notification has to be in Form| appended
to the Rules. R 4(2) provides that any person affected by
the proposal may wthin thirty days from the date of
publication of the notification referred to in sub-r. (1),
conmuni cate his objections or suggestions thereto to the
Secretary to the Government in the
708
Revenue Department through the Collector of the district
concerned, who shall forward the same wth his remarks to
the Governnment, etc. R 5 provides that the Governnent shal
having regard to the suggestions or objections referred to
inr. 4 either confirmthe prelimnary notification or issue
it with such nodification/nodifications as nay be necessary
and publish it in Formll of the Gazette. A prelinmnary
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notification under sub-s. (5) of s. 3 of the Act which has
to be inForm | has to notify to all concerned that the
Government in the interests of better admnistration and
devel opnent of the area concerned, proposed to forma new
di strict/revenue division/mandal as set out in the schedul e
appended thereto. All objections and suggestions have to be
addressed to the Collector wthin whose jurisdiction the
area or areas fall. Likewise, FormIl prescribes the form of
the final notification to the effect that the State
Government having taken into consideration the objections
and suggestions received thereon, is pleased to notify that

with effect from(date) the State shall consist of the
District/Revenue Division/Mandal specified in Schedule
appended thereto. There are no statutory provi si ons

formulating the governing  principles for formation of
Revenue Mandal s or for |ocation of Mandal Headquarters.
On 25th July, 1985 the State Government published a

VWite Paper on formation of Mandals. It was stated inter
alia that 'the Revenue Mandal s would be fornmed covering urban
as well . ‘as‘rural areas unli ke Panchayat Mandal s whi ch woul d

cover only rural areas. A Revenue Mandal woul d be demarcated
for a population ranging from 35,000 to 55,000 in the case
of rural mandal s and was expected to cover one-third to one-
fourth the size of ~theexisting taluks in areas and in
popul ation. Wen a Miunicipality cane within the area of a
Revenue Mandal, the urban population would be in addition
The ushering in of rural mandal's woul d result in
introductions of a four-tier systemby replacenent of the
then existing five-tier system Such reduction in the |levels
of tiers of adm nistration the Government felt would be nore
conducive to proper inplenentation of the policies and
programmes of the Government. Greater decentralisation was
expected to lead to nore intensive involvenent of the
people, particularly in the inplenentation of progranmes of
econom ¢ devel opment. According to the scheme contenpl ated,
each Revenue WMandal woul d be headed by a Revenue O ficer of
the rank of a Tahsildar or a Deputy Tahsildar and it was
stated that the intention of the Governnent was to vest in
such Revenue Oficers, all the powers that were till then
exercised by the Tahsildars and Tal uk Magi strate. Appendix |
to the Wite Paper fornulated the principles for formation
of Revenue Mandal s and al so
709
laid down the broad guidelines for location of Mnda
Headquarters. The Collectors were accordingly asked to
forward their proposals for creation of Revenue Mandal s and
also for |location of Mandal Headquarters in conformty with
the guidelines. The proposals were to be duly notified by
publication of a prelimnary notification under sub-s. (5)
of s. 3 of the Act inviting objections and suggestions and
the Government after consideration of the objections and
suggesti ons SO recei ved woul d publ i sh the fina
notification. The broad guidelines for location of Mnda
Headquarters are set out bel ow
(3) As a general principle, the present Taluk
Headquarters, Samthi Headquarters, Minicipalities
and Corporations wll be retained as Headquarters
of Revenue Mandals; if any exception is called for
on grounds of conpelling reasons detail ed reasons

will have to be given.

(4) Revenue Mandal s whose headquarters will be the
pr esent Tal uk Headquarters/ Sam th

Headquart er s/ Muni ci pal i ti es/ Cor porati ons, wil |

general ly have a  nunber of much needed
infrastructural facilities already existing. A
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nunber of people from the neighbouring villages
will therefore be visiting these headquarters for
both CGovernnental / non- Governmental business. In
the case of Revenue Mandals to be |ocated
exclusively within nunicipal corporation areas,
their requirenents will be formul ated according to
their needs.

In cases of Mandal Headquarters located in

urban centres which are not nunicipalities but
with a population of 15,000 or above the tota
popul ati on of the Mandal woul d be 55, 000
i rrespective of popul ation density.
(6) In choosing the Headquarters of the Revenue
Mandal s in the rural areas, weightage may be given
to the availability of the following facilities
and the future growth of the place

(i) Banking facility;

(i) Communicatiion facility-either Railway
Station or Bus Stand;

(i) PHC or Sub- Centre or any
Di spensary/ I'ndi an Medi ci ne;

710

(iv) Veterinary Dispensary;

(v) /Police Station

(vi) Post Oficel Tel ephone Exchange;

(vii)H gh School

(viii)Market Yard/Agricultural Godown;

(ix) Already a Firka Headquarters;

(x) Any other special qualification |Iike
avail ability  of office  acconmpdation
resi-dential quarters for the staff etc.

A centre havi ng one or ~nore of the above
characteristics and nmore accessible to nost of the
villages proposed for the Mandal in conparison to
any other centre should be generally selected as
Headquarters. If in any mandal there is nore than
one centre having equal accessibility/facilities
then the centre which cones forward to donate | and
for office buildings and to provide tenporary
of fice accomodati on may be given preference.
(8) In the selection of villages for inclusion. in
the Mandal, the principal criterion shall be that
the Mandal Headquarters is npbst accessiableto al
the villages."
It is quite obvious from the guidelines that the
| ocation of the Headquarters of a Revenue Mandal is based on

a system of marking, the principal criterion being
"accessibility’ i.e. the place |ocated nust be accessible to
all the villages in the Revenue Mandal. In choosing the

Headquarters of the Revenue Mandals in the rural  areas,
wei ghtage had to be given to the availability of certain
facilities and the future growh of the place as specified
initems (i) to (x) of paragraph 6 of the guidelines. A
centre or a place having one or nore of the characteristics
so set out and nore accessible to nost of the villages
proposed for the Mandal in conparison to any other place had
to be generally selected as Mandal Headquarters. If in any
Mandal there was nore than one pl ace having equa
accessibility/facilities then the place which came forward
to donate land for office buildings and to provide tenporary
of fice accommbdati on had to be given preference. Location
711

of Mandal Headquarters was therefore based on a system of
mar ki ng. Learned counsel for the parties have with infinite
care taken us mnutely to the facts of each case in an
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endeavour to support their respective contentions, viz., as
to whether location of the WMndal Headquarters by the
Covernment at a particular place was in breach of the
gui del i nes or not.

We find it rather difficult to sustain the interference
by the High Court in some of the cases with |ocation of
Mandal Headquarters and guashi ng of the i mpugned
notification on the ground that the Governnment acted in
breach of the guidelines in that one place or the other was
nore centrally |located or that location at the other place
woul d pronote general public convenience or that the
Headquarters should be fixed at a particular place with a
view to develop the areas surrounded by it or that nerely
because a particul ar person who was an influential Menber of
Legi sl ati ve Assenbly belonging to the party in opposition
had the right of representation but failed to avail of it.
The | ocation of Headquarters by the CGovernment by the issue
of the ~final notification under sub-s. (5) of s. 3 of the
Act was on a consideration by the Cabinet Sub Commttee of
the proposals subnmitted by the Collectors concerned and the
obj ections_  and suggestions received from the | oca
authorities |like G am Panchayat and the general public,
keeping in view the relevant factors. Even assuning that any
breach of the guidelines was justiciable, the utnpst that
the Hgh Court could “have done was to quash the inpugned
notification in a particular case and direct the Governnent
to reconsider the question. There was no warrant for the
Hi gh Court to have gone further and directed the shifting of
the Mandal Headquarters at a particul ar place.

Broadl y speeking, the contention on behalf of the State
Governnment is that relief under Art. 226 of the Constitution
is not avail abl e to enf orce admi ni strative rul es,
regul ations or instructions which have no statutory force,
in the absence of exceptional” circunstances. It is
wel | settled that mandanus . does not lie to enforce
departnental manual s or instructions not havi ng any
statutory force, which do not give rise to any legal right
in favour of the petitioner. The law on the subject is
succinctly stated in Durga Das Basu’s Admi nistrative Law,
2nd edn. at p. 144:

"Admi nistrative instructions, rules or manuals,
whi ch have no statutory force, are not enforceable
ina court of law Though for breach of such
instructions, the public servant nmay be held
liable by the State and di sciplinary action may
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be taken against him a nenber of the public who
is aggrieved by the breach of such instructions
cannot seek any remedy in the courts. The reason
is, that not having the force of |aw, they cannot
confer any |egal right upon any body, and cannot,
therefore, be enforced even by wits wunder Art.
226. "
The | earned author however rightly points out at  p.
145:

"Even though a non-statutory rule, bye-law or
instruction may be changed by the authority who
made it, wthout any formality and it cannot
ordinarily be enforced through a Court of l|law, the
party aggrieved by its non- enf orcement may,
nevert hel ess, get relief under Art. 226 of the Con
stitution where the non-observance of the non-
statutory rule or practice would result in
arbitrariness or absence of fairplay or
di scrimnation,-particularly where the authority
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maki ng such non-statutory rule or the like conmes
within the definition of 'State’ under Art. 12."

In GJ. Fernandez’'s case, the petitioner submitting the
| owest tender assailed the action of the Chief Engineer in
addressing a conmuni cation to all the tenderers stating that
even the |owest tender was unduly high and enquired whet her
they were prepared to reduce their tenders. One of them
havi ng reduced the amobunt of his tender lower than the
| owest, the Chief Engineer made a report to the Technica
Sub- Committee which mmde its recomendations to the Mjor
Irrigation Projects Control Board, the final authority,
which accepted the tender so offered. The H gh Court
di smssed the wit petition holding that there was no breach
of the conditions of tender contained in the Public Wrks
Depart ment Code and further that there was no discrinnation
whi ch attracted the application of Art. 14. The question
that fell for consideration before this Court was whether
the Code consisted of statutory rules or not. The so-called
Rul es contained inthe Code were not framed under any
statutory enactnent or the Constitution. Wnchoo, CJ
speaking for ~the Court ~held that under Art. 162 the
executive power of the State enables the Governnent to issue
adm ni strative instructions” to its servants how to act in
certain circunstances, but that woul d not rmake such
instructions statutory rules the breach of which is
justiciable. It was further held that non-observance of such
adm nistrative instructions did not give any right to a
person like the appellant to come to Court for any relif on
the alleged breach of the instructions. That precisely is
the position here. The guidelines
713
are nerely in the nature of instructions issued by the State
Government to the Collectors regulating the manner \in which
they should fornulate their proposals for formation of a
Revenue Mandal or for [|ocation of its Headquarters keeping
in view the broad guidelines laid dow in Appendix | to the
White Paper. It nust be stated (that the guidelines had no
statutory force and they had al so not been published in the
Oficial Gazette. The guidelines were nere departnenta
instructions nmeant for the Collectors. The ultinmate decision
as to formation of a Revenue Mandal or |location of its
Headquarters was with the Government. It was for that reason
that the Governnent issued the prelimnary notification
under sub-s. (5) of s. 3 of the Act inviting objections and
suggestions. The objections and suggestions were duly
processed in the Secretariat and submitted to the Cabinet
Sub-Committee along with its comrents. The note of the
Col | ector appended to the proposal gave reasons. for
deviating from the guidelines in some of the aspects. Such
deviation was usual ly for reasons of adm ni-strative
conveni ence keeping in view the purpose and object of the
Act i.e. to bring the adm nistration nearer to the people.
The Cabi net Sub-Committee after consi deration of the
obj ections and suggestions received fromthe G am Panchayat
and nenbers of the public and other organisations as well as
the coments of the Secretariat and the note of the
Collector cane to a decision applying the standards of
reasonabl eness, rel evance and purpose while keeping in view
the object and purpose of the |egislation, published a fina
notification under sub-s. (5) of s. 3 of the Act. There is
nothing on record to showthat the decision of the State
CGovernment in any of these cases was arbitrary or capricious
or was one not reached in good faith or actuated wth
i mproper considerations or i nfl uenced by extraneous
considerations. In a matter like this, confernent of
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di scretion upon the Governnment in the matter of formation of
a Revenue Mandal or location of its Headquarters in the
nature of things necessarily |eaves the Governnent with a
choice in the use of the discretion conferred upon it.

It would be convenient at this stage to deal with the
argunents of Shri Seetaramaiah that the action of the
Government in the matter of |ocation of Mandal Headquarters
amounted to m suse of power for political ends and therefore
anenable to the wit jurisdiction of the Hi gh Court under
Art. 226 of the Constitution. The |earned counsel mainly
relied upon certain English decisions starting from Padfield
v. Mnister of Agricultural, Fisheries & Food, LR 1968 AC

997 down to Council of CGvil Service Unions and Qthers v.
Mnister for the Cvil Service, [1984] 3 ALL. ER 935 (HL).
What we call ’purely governmen-

714

tal function’, it-is said, is nothing but exercise of

"discretion derived fromthe royal prerogative . The |earned
counsel contends that ever since the judgnent of Lord
Denni ng i'n ~Laker Airways Ltd. v. Departnent of Trade, LR
1977 B 643, the myth of executive di'scretion in relation to
prerogative power no |longer -exists. The |I|earned counse

equated prerogative and statutory powers for this purpose,
saying that in both cases alike the Courts will not review
the proper exercise of discretion but wll intervene to
correct excess or abuse. According to him the prerogative
powers of the Crown in England areakin to the executive
functions of the Union and the States under Art. 73 and 162
of the Constitution, on which refrain from expressing any
final opinion. Prima facie,~ it seens to us that the
executive powers of the Union and the States under Arts. 73
and 162 are nmuch wider than the prerogative powers in
Engl and. W would refer to a couple of ~English decisions
from anmongst those to which we were referred to during the
ar gunent s.

At one tinme, the traditional viewin England was that
the executive was not answerable where its action was
attributable to the exercise of prerogative power. Professor
De Smith in his classical work ’'Judicial ~ Review of
Admini strative Action’ 4th Edn., at pp. 285-287 states the
law in his own terse |anguage. The relevant principles
fornmulated by the courts nmay be broadly sunmarised as
follows. The authority in which a discretion is vested can
be conpelled to exercise that discretion, but not to
exercise it in any particular manner.- In _-general, a
di scretion rmust be exercised only by the authority to which
it is commtted. That authority nust genuinely address

itself to the matter before it: it must not act under the
dictation of another body or disable itself from exercising
a discretion in each individual case. |In the purported

exercise of its discretion it must not do what it -has been
forbidden to do, nor nust it do what it has not been
authorised to do. It nust act in good faith, must  have
regard to all relevant considerations and nust not be swayed
by irrelevant considerations, nust not seek to pronote
purposes alien to the letter or to the spirit of the
legislation that gives it power to act, and nust not act
arbitrarily or capriciously. Nor where a judgment nust be
made that certain facts exist can a discretion be validly
exercised on the basis of an erroneous assunption about
those facts. These several principles can conveniently be
grouped in two main categories: (i) failure to exercise a
di scretion, and (ii) excess or abuse of discretionary power.
The two classes are not, however, mutually exclusiv. Thus,
di scretion may be inproperly fettered because irrelevant
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consi derations have been taken into account; and where an

authority hands over its discretion to

715

another body it acts wultra vires. The |earned author then

deals with the question whether the principles outlined

above are applicable to the alleged abuse of wide

di scretionary powers vested in executive bodies and further

states:
"W have already noted that the courts sonetines
call a di scretionary power executive or
adm ni strative when they are unwilling to review
the node of its exercise by reference to
"judicial" standards. Does this mnean that such
di scretionary powers are |legally absolute, totally
i mune from judicial review? To this question
there is no short answer.
(1) Parliament (or, to put the nmatter nore
realistically, the Government) may purport to
exclude judicial review by nmeans of specia
statutory formulae which, if construed literally,
woul-d deprive the courts of jurisdiction
(2) No discretionary power is reviewable unless
somebody has |ocus standi in inpugn the validity
of its exercise.
(3) If it is claimed that the authority for the
exercise of/ discretion derives from the roya
prerogative, the courts have traditionally limted
reveiw to 'questions of vires in ‘the narrowest
sense of ‘the term They can determ ne whether the
prerogative power exists, what Jis its extent,
whet her it has been exercised in the appropriate
form and how far it has ~been “superseded by
statute; they have not nornally been prepared to
exam ne the appropriateness or adequacy @of the
grounds for exercising the power, or the fairness
of the procedure followed before the power is
exercised, and they will not allow bad faith to be
attributed to the Crown. "

Al though the weight of authority in England favours
only narrow grounds for judicial review of the exercise of
prerogative powers, there is not a total absence of support
for the viewthat in some circunstances at least the Court
may apply sonewhat broader standards of review. See: De
Smith's Judicial Review of Administrative Action, 4th edn.
pp. 285-287; H WR Wade's Administrative Law, 5th edn. pp
350 et. seq.; Foulkes’ Administrative Law, 6th edn., pp.
213-215, 219-225; Applications for Judicial Review Law and
Practice by G ahane Aldous and John Alder, p. 105; and
D.C M Yardley's
716
Principles of Adm nistrative Law, 2nd edn. pp. 65-67.

In recent years, the concept of the rule of law in
Engl and has been undergoing a radical change. The present
trend of judicial opinion is to restrict the doctrine of
imunity of prerogative powers fromjudicial review where
purely governnental functions are directly attributable to
the royal prerogative, such as whether a treaty should be
concluded or the arned forces deployed in a particular
manner or Parlianment dissolved on one day rather another
etc. The shift in approach to judicial interpretation that
has taken place during the last few years is attributable in
large part to the efforts of Lord Denning in Laker Airways’
case. The attenpt was to project the principles laid down in
Padfiel d's case into the exercise of discretionary powers by
the executive derived from the prerogative, and to equate
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prerogative and statutory powers for purposes of judicia
review, subject to just exceptions. Thus, the present trend
of judicial opinionis to restrict the doctrine of imunity
fromjudicial reviewto those class of cases which relate to
depl oyment of troops, entering into international treaties,
etc. The distinctive features of sone of these recent cases
signify the wllingness of the Courts to assert their power
to scrutinise the factual bases upon which discretionary
powers have been exercised.

The decision of the House of Lords in Padfield s case
is an inportant landmark in the current era of judicia
activismin this area of admnistrative |aw. The Mnister
had refused to appoint ‘a committee, as he was statutorily
enmpowered to do when he thought fit, to investigate
conpl aints made by nenbers of the M1k Marketing Board that
the majority of the Board had fixed nmilk prices in a way
that was wunduly ~unfavourable to the conplainants. The
M nister’s reason for ref usi-ng to accede to the

conpl ai nants’ request inter alia was that ’'it would be
politically enbarrassing for him if he decided not to
i mpl enent the ~committee’ s recomendations’. The House of

Lords held that the Mnister’s discretion was not unfettered
and that the reasons that he had given for his refusa
showed that he had acted ultra vires by taking into account
factors that were/legally irrelevant and by using his power
ina way calculated to frustrate the policy of the Act. The
view was also expressed by four of the Law Lords that even
if the Mnister had given no reasons for his decision, it
woul d have been open to the Court to infer that the M nister
had acted wunlawfully if he had declined to supply any
justification at al |l for his decision: De Smith's
Admi nistrative Law, 4th edn., p. 294. Mre recently, in
Laker Airways case and in Secretary of State for Education
and Science v. Taneside MB.C, LR 1977 AC 1014 both the
Court of Appeal and the
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House of Lords have set aside as ultra vires the exercise of
di scretion that included a substantial subjective el enent.

In Padfield' s case the scarcely veiled allusion to fear
of parlianentary trouble was, in particular, a politica
reason which was quite extraneous and inadm ssible. Lord
Reid during the course of his judgment —enphatically and
unequi vocal ly rejected the contention that the discretion of
the Mnister was absolute, in these words:

"Parlianent must have conferred  the discretion
with the intention that it should be used to
promote the policy and objects of the Act; the
policy and objects of the Act must be determ ned
by construing the Act as a whol e and construction
is always a nmatter of law for the Court. In a
matter of this kind it is not possible'to draw a
hard and fast Iline, but if the Mnister, by
reason, so uses his discretion as to thwart or run
counter to the policy and objects of the Act, then
our law would be very defective if persons
aggrieved were not entitled to the protection of
the Court."

Lord Upjohn said that the Mnister’'s stated reasons
showed a conplete m sapprehension of his duties, and were
all bad in law. Lord Denning in another case observed that
the decision in Padfield marked the evolution of judicia
opinion that the Court <could intervene if the Mnister
"plainly mnisdirects hinmself in fact or in law . The
i mportance of the decision of the House of Lords in
Padfiel d’ s case was underlined by Lord Denning in Breen v.
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Amal gamat ed Engi neering Union, LR 19712 B 175 at p. 190, in

t hese words:
"The discretion of a statutory body is never
unfettered. It is a discretion which is to be
exerci sed according to law. That means at |east
this: the statutory body nust be guided by
rel evant considerations and not by irrelevant. I|f
its deci si on is i nfl uenced by ext raneous
consi derations which it ought not to have taken
into account, then the decision cannot stand. No
matter that the statutory body may have acted in
good faith; nevertheless the decision will be set
aside. That is established by Padfield v. Mnister
of Agriculture, Fisheries and Food, which is a
| andmark in nodern-adnministrative |aw. "
In Laker Airways’ case, the Court of Appeal was
concerned with the power of Mnister to give directions to
the Gvil Aviation
718
aut horiti'es overiding specific provisions in the statute in
time of war, in the interests of  national security or
i nternational relations or protection of the environnent. In
his judgnment, Lord Denning MR held that the review of the
prerogative is assimlated to that of " statutory power, so
that its exercise/'may be inpugned for 'misdirection in fact
or in law . Lord Denning MR discussed the nature of the
prerogative and sai d;
"Seeing that the prerogative is a discretionary
power to ‘be exercised for the public good, it
follows that its exercise can be exam ned by the
courts just as any other discretionary power which
is vested in the executive."

He then went on to say that the prerogative powers were as

much capable of abuse as any other power and therefore

subj ect to judicial review and observed:
"Likewise it seens to ne that when discretionary
powers are entrusted to the executive by the
prerogative-in pursuance of the treaty-naking
power-the courts can examne the exercise of them
so as to see that they are not used inproperly or
m st akenly. "

Thi s observation has given rise to consi derable debate.

The majority, however, proceeded on a narrower basis
concluding that the Cvil Aviation Act, 1971 had inpliedly
superseded the Crown's prerogative in foreign affairs, and
that the holder of a licence under the statute could not be
deprived of its comercial value by a decision on the part
of the Secretary to State or revoke the licensee's status as
a designated carrier under the Bernuda Agreenent. |n other
respects, the mapjority accepted the orthodox position on the
unreviewability of the exercise of the prerogative, per
Roskill and Lawmton, L. JJ, Lord Denning however went further
and held that the Court <could intervene if a Mnister
"plainly msdirects hinmself in fact or in | aw

Anot her inmportant case in this context is R V.
Crimnal Injuries Conpensation Board, ex p. Lain, [1967] 2
B 864. The question in this case was whether paynents made
by the Board to victins of crime were subject to judicia
review The difficulty was that Lord Reid s phrase 'power to
make deci sions affecting rights’ in R dge v. Bal dw n, [1964]
AC 40 was taken to refer to legal rights, whereas the
Crimnal Injuries Conpensation Schenme was not said to be by
| egi sl ation but
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just as an administrative expedience by nmeans of interna
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departnmental circulars. So paynents nmade under the Schene
were not, strictly, a natter of Ilegal right but were ex
gratia. On the other hand, the criterion on which paynents
were nade were laid down in sonme detail and were very much
like any law rules for assessment of damages in tort. So the
Board, like the Courts, was nmeant to be focussing on the
i ndividuals before it, in deciding whether to nake an award
and how nmuch to award. It was strenuously argued that the
Board was not subject to the jurisdiction of the Courts
since it did not have what was described as legal authority
in the sense of statutory authority. This argument was
enphatically and wunanimusly rejected. In his judgnent Lord
Parker, CJ. said:
"I can see no reason either in principle or in
authority why a board, set up as this board were
set up, should not ' be a body of persons anenabl e
to the jurisdiction of this Court. True the board
are not set up by statute but the fact that they

are-set _up by executive government, i.e., under
the prerogative, does not render their acts any
the I'ess lawful. Indeed, ‘the wit of certiorar

has been issued not™ only to courts set up by
statute but to courts whose authority was derived;
inter alia, from the prerogative. Once the
jurisdictionis extended, as it clearly has been

to tribunal's as opposed to courts, thereis no
reason why the renedy by way of certiorari cannot
be invoked' to a body of persons set up under the
prerogati ve.

"Moreover the  board, -though set up under the
prerogative and not by statute, had in fact the
recogni tion of Parliament in debate and Parlianent
provi ded the noney to satisfy the board’ s awards."

See al so the judgnent of Lord Diplock, LJ.

The ratio derived from Ex parte Lain s decision can

best be stated in these words:
"Powers derived fromthe royal prerogative are
public | aw powers."
It therefore follows that a non-statutory inferior authority
like the Board albeit constituted under the prerogative
powers, is just as well anenable to the jurisdiction of the
Court as a statutory body. It is clear
720
that certiorari wll lie where a decision has de facto
effect upon the individual and it is not necessary to show
that the 'right’ in question is |legally enforceabl e.

In Council of Cvil Service Unions & Ors. v. Mnister
for the Civil Service, [1984] 3 Al E R 935 the House of
Lords reiterated broader standards of review of the exercise
of prerogative powers. The principles deducible are clearly
brought out in the headnote extracted bel ow

"(1) Power s exerci sed directly under t he
prerogative are not by virtue of their prerogative
source automatically imune fromjudicial review
If the subject natter of a prerogative power is
justiciable then the exercise of the power is open
to judicial reviewin the sane way as a statutory
power. However (per Lord Roskill), prerogative
powers such as those relating to the making of
treaties, the def ence of the real m the
prerogative of mercy, the grant of honours, the
di ssolution of Parlianent and the appointnent of
mnisters are not justiciable or reviewable. (2)
Admini strative action is subject to control by
judicial review under three heads: (i) illegality,
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where the deci sion-making authority has been
guilty of an error of law, e.g. by purporting to
exercise a power it does not possess; (ii)
irrationality, where the decision-naking authority
has acted so unreasonably that no reasonable
authority would have nade the decision; (iii)
procedural inmpropriety, where the decision-naking
authority has failed inits duty to act fairly."
Lord Diplock in his speech found no reason why sinply
because the deci sion-making power is derived froma comon
law and not a statutory source, it should for that reason be
i mmune judicial review, and observed:
"Judicial review has | think devel oped to a stage
today when, without reiterating any analysis of
the steps by which the devel opment has cone about,
one can conveniently classify under three heads
the grounds on which admnistrative action is
subject to control by judicial review The first

ground | would call ‘illegality’, the second
“irrationality’ and the third " procedur a
inmpropriety’."
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We should also refer to the illumnating judgnent of Lord

Roski |l who found no | ogical reason to see why the fact that

the source of the 'power is the prerogative and not statute,
shoul d today deprive the citizen of that right of challenge
to the nmanner of ' its exercise which he woul d possess were
the source of the power statutory. In either case, the act
in question is the act of the executive. The |earned Judge
agreed with the conclusions reached by Lord Scarman and Lord
Di pl ock and observed: "To talk of that act as the act of the
soverei gn savours of the archaismof past centuries." W may
with advant age quote the following passage from his
j udgrent ;
"Dicey's classic statement in Law  of t he
Constitution (10th ‘edn., 1959) p. 424 that the
prerogative is ’'the residue of discretionary or
arbitrary authority, which at any given tine is
legally left in the hands of the Crown, has the
wei ght behind it not only of the author’'s own
authority but also of the majority of this House
in Burmah Q1 Co. (Burma Trading) Ltd. v. -Lord
Advocate, [1964] 2 Al ER 348 at 353, per Lord
Reid. But as Lord Reid hinself pointed out, this
definition "does not take us very far’. On the
other hand the attenpt by Lord Denning, MR in
Laker Airways Ltd. v. Dept. of Trade, [1977] 2 A
ER 182 at 192, (obiter) since the other nenmbers of
the Court of Appeal did not take so broad a view)
to asert that the prerogative 'if ../.....
exercised i nmproperly or mstakenly' was reviewabl e
is, with great respect, far too w de. Lord Denning
MR sought to support his view by a quotation from
Bl ackstone’s Conmentaries (1 Bl Com (15th . edn)
252). But unfortunately and no doubt inadvertently
he omitted the openi ng words of the paragraph
“In t he exercise therefore of t hose
prerogatives, which the law has given him

the King is irresistible and absol ute,
according to the forms of the constitution
And yet, if the consequence of that exertion

be manifestly to the grievance or dishonour
of the kingdom the parlianent will call his
advisers to a just and severe account."

In short the orthodox view was at that tinme
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that the renedy for abuse of the prerogative |ay
in the political and not in the judicial field.
722

But, fascinating as it is to explore this
mai nstream of our legal history, to do so in
connection with the present appeal has an air of
reality. To speak today of the acts of the
sovereign as 'irresistible and absolute’ when
nodern constitutional convention requires that al
such acts are done by the sovereign on the advice
of and wll be carried out by the sovereign s
mnisters currently in power is surely to hanper
the continual ‘devel opnment of our administrative
law by harking back to what Lord Atkin once

cal l ed, albeit in a different context, the
cl anki ng of~ nedieval chains of the ghosts of the
past."

The effect ~of all these decisions is admrably sumred

up by G ahame Aldous and John Alder in their Applications
for Judicial Review, Law and Practice thus:
"There is a general presunption against ousting
the jurisdiction of the courts, so that statutory
provi si ons ~which purport to exclude judicia
review are construed restrictively. There are,
however, 'certain areas of governnental activity,
nati onal security being the paradigm which the
courts regard thensel ves as i-nconpet ent to
i nvestigate, beyond an -initial decision as to
whet her the  governnent’s claim is bona fide. In
this kind of non-justiciable areajudicial review
is not entirely excluded, but very limted. It has
al so been said that powers conferred by the Roya
Prerogative are inherently unrevi ewable but since
the speeches of the House of Lords in Council of
Cvil Service Union v.: Mnister for the Cvi
Service, this is doubtful. Lords D plock, Scarman
and Roskill appeared to agree that there is no
general distinction between powers, based upon
whet her their source is 'statutory or prerogative
but that judicial review can be Ilinited by the
subject matter of a particular power, in that case
nati onal security. Many prerogative powers are in
fact concerned wth sensitive, non-justiciable
areas, for exanple foreign affairs, but some are
revi ewabl e in principl e, i ncl udi ng t he
prerogatives relating to the civil service where
nati onal security is not involved. Another non-
justiciable power is the Attorney Ceneral’s
prerogative to decide whether to institute I|ega
proceedi ngs on behalf of the public interest.,"”
Much of the above discussion is of little or-acadenic
interest as
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the jurisdiction of the H gh Court to grant an appropriate
wit, direction or order under Art. 226 of the Constitution
is not subject to the archaic constraints on which
prerogative wits were issued in England. Mst of the cases
in which the English courts had earlier enunciated their
l[imted power to pass on the legality of the exercise of the
prerogative were decided at a tine when the Courts took a
generally rather circunscribed view of their ability to
review Mnisterial statutory discretion. The decision of the
House of Lords in Padfield s case marks the emergence of the
interventionist judicial attitude that has characterized
many recent judgments. In view of the recent decision of the
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House of Lords in Council of Cvil Service Unions, it would
be premature to conclude that in no circunstances would the
Court be prepared to apply to the exercise by the Crown of
some non-statutory powers the same criterion for review as
woul d be applicable were the discretion conferred by
statute. In the ultimte analysis, the present trend of
judicial opinion in England on the question as to whether a
"prerogative’ power is reviewable or not depends on whet her
its subject-matter is suitable for judicial control. Al
that we need is to end this part of the judgnment by
extracting the cautionary note admnistered by HWR Wde
in his Admnistrative Law, 5th edn. at p. 352 in these
wor ds:
"On the one hand, where Parlianment confers power
upon sonme mnister or other authority to be used
in discretion, it is obvious that the discretion
ought to be that of the designated authority and
not that of the court. Whether the discretion is
exerci sed prudently or i mprudently, the
authority’s word is to be law and the renmedy is to
be political only. On the other hand, Parlianent
cannot be supposed to have intended that the power
shoul d be open to serious abuse. It nust have
assuned that the designated authority would act
properly /and responsibly, with ~a view to doing
what was best in the public interest and nost
consistent with the policy of the statute. It is
fromthis 'presunption that  the courts take their
warrant to inpose |egal ~bounds on even the nost
extensi ve discretion."

We find it rather difficult to sustain the judgnent of
the High Court in sone of the cases where it has interfered
with the location of Mndal Headquarters  and quashed the
i mpugned notifications on the ground that the Governnent
acted in breach of the guidelines inthat one place or the
other was nore centrally |located or that location at the
ot her place would pronmbte general public convenience, or
that the
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headquarters should be fixed at a particular place with a
view to develop the area surrounded by it. The location of
headquarters by the Government by the issue of the fina
notification under sub-s. (5) of s. 3 of the Act was on a
consi deration by the Cabinet Sub-Conmittee of the proposals
submitted by the Collectors concerned and the objections and
suggestions received fromthe |local authorities Iike the
gram panchayats and the general public. Even assum ng that
the Government while accepting the recomendations of the
Cabinet Sub Conmmttee directed that the Mandal Headquarters
should be at place 'X rather than place 'Y as recomended
by the Collector concerned in a particular case, the High
Court would not have issued a wit in the nature of mandanus
to enforce the guidelines which were nothing nore than
adm ni strative instructions not having any statutory force,
which did not give rise to any legal right in favour of the
wit petitioners.

The result therefore is that Cvil Appeals Nos. 1980,
1982, 1985 and 1987 of 1986 and all other appeals and
speci al |eave petitions directed agai nst the judgment of the
Hi gh Court where it has interfered with the |ocation of the
Mandal Headquarters, nmust succeed and are allowed. The
petition filed by the appellants under Art. 226 of the
Constitution before the High Court are accordi ngly
di sm ssed. There shall be no order as to costs.

S. L.
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