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The short question which arises for determnation in this appea
i s:
"Whet her the Hi gh Court was justified in law in giving
direction to the appellant to fill up the vacanci es which
remai ned unfilled due to candi dates not turning up to join
t he post?"

FACTS:

By Empl oynent Notice No. 3/86 advertisenent was issued on
15t h Decenber, 1986 whereby 100 vacant posts of Operators and 70
vacant posts of Assistant Operators were notified for appointnent. In
the said advertisenment the qualification prescribed for the post of
operator was diploma in Electrical and Mechani cal Engi neering
having at |east 70% marks. A witten test was held by the Bihar State
El ectricity Board for sel ection of candidates on 29.11.1987.- The ora
interviews were held on 27-28th August, 1988. Sone Assi stant
Operators of Bihar State Electricity Board (Appellant herein) filed a
wit petition in the H gh Court bearing CWC No. 6352/88
chal l enging the proposed direct recruitment in the posts of Operators
as contrary to the Standing Oders. This petition was admtted on
18.11. 1989 but dism ssed on 19.4.1991. However, during the
pendency of the said wit petition a Conmittee was constituted by the
appel l ant on 21.3.1991 to submit a report regardi ng adjustment to be
made in the matter of appointnment of Operators and Assi stant
Qperators. On 30.1.1992, a report was submitted by the Committee
suggesting that it was not possible to absorb Assistant Operators as
perators. Despite the said report a fresh adverti senment was i ssued
vi de Enpl oynent Notice No. 6/92 on 25.11.1992 calling for
applications fromcandidates to fill up 50 posts of Qperators. In terns
of the said advertisement dated 25.11.1992, the earlier advertisenent
dated 15.12. 1986 was cancel |l ed. The advertisenent dated 25.11.1992
was chal |l enged vide civil wit jurisdiction case No. 12820/92. By
j udgrment and order dated 23.3.1994, the Hi gh Court cane to the
concl usion that the appellant should fill up 50% of the vacancies in
the post of Operators from anongst the candi dates who had applied
pursuant to the advertisenment dated 15.12.1986 and the renaining
50% of the existing vacancies in the post of Operators should be filled
from candi dates who had applied pursuant to the advertisenment dated
25.11.1992. In the light of the above directions of the Hi gh Court the
Appel l ant-El ectricity Board notified the selection of 22 candi dates
pursuant to advertisenent No. 3/86 dated 15.12.1986 and 25
candi dat es agai nst adverti senent No. 6/92 dated 25.11.1992.
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However, out of 22 candi dates sel ected for appointnent vide
advertisenent No. 3/86 dated 15.12.1986 only 4 joined.

Consequently 18 vacanci es remai ned unfilled as candi dates did not
turn up. Consequently respondents Nos. 1 to 7 herein (enployees)
who had applied for appointnment pursuant to adverti senent notice No.
3/ 86 dated 15.12.1986 and who had qualified in the witten test and
oral interviews and who were on the merit list at serial no. 23 and
downwar ds noved the Hi gh Court by way of CWC Nos. 3732 and

9213/95 inter alia contending that since 18 out of 22 selected

candi dates did not join the said respondents Nos. 1 to 7 should be
gi ven appointment. This relief was granted by the H gh Court. Being
aggrieved the Bihar State Electricity Board cane by way of present
appeal to this Court.

By j udgnent and order passed by the Division Bench of this
Court the civil appeal filed by the Electricity Board was all owed and
the i npugned order of the Hi gh Court was set aside. Thereafter
revi ew petition No. 1073 of 1999 was filed. By order dated
18. 11. 2000 the review petition was all owed and the order of the
Di vi si on ‘Bench of this Court dated 4.12.1999 was recall ed.
Consequently, the G vil Appeal No. 6084/98 has now come once
again before this Court.

ARGUMENTS

Shri Pranod Swarup, |earned counsel appearing on behal f of
the appellant submitted that candidates in the nerit |ist have no
i ndefeasi ble right to appointnent even if a vacancy exists. 1In this
connection he placed reliance onthe judgnent of this Court in the
case of Shankarsan Dash Vs. Union of India [(1991(3) SCC 47].
He contended that the High Court had erred ingiving direction to the
Appel l ant-El ectricity Board to appoi nt respondent Nos. 1 to 7 against
18 vacanci es which remained unfill ed dueto candi dates not turning up
though they were of fered appointnents.” He contended that out of 22
candi dat es sel ected for appoi ntment pursuant to advertisenent No.
3/ 86 dated 15.12.1986 18 vacancies could not be filled as the
candi dates did not turn up. He submitted that in the nerit |ist
respondents one to seven were at serial no. 23 and below. That the
Board had approved the panel of 22. That respondent  Nos. 1 to 7 did
not figure in the panel. He submitted that in terms of the judgnment of
the H gh Court given earlier dated 23.3.1994 the Appell ant-Board
recommended nanes of successful candi dates under Enpl oynent
Notice No. 3/86 and Enpl oynent Notice No. 6/92 and consequently
on selection the Board notified the panel of 22 candi dates pursuant to
advertisenent No. 3/86 and 25 candi dates agai nst adverti sement /No.
6/92. In the circumstances he submitted that the H gh Court by the
i mpugned judgnent had erred in directing the Appellant-Board to
appoi nt respondents one to seven who were not in the panel. It was
further contended that the judgnment of the Division Bench of this
Court dated 4.12.1998 was based on correct appreciation of facts and
therefore the order of recall was not warranted.

Shri Sujit K. Singh, |earned counsel appearing on behalf of
respondent Nos. 1 to 7 subnmitted that pursuant to the adverti senent
No. 3/86 respondents one to seven were put on the nmerit list at seria
no. 23 onwards in the descending order. He contended that when 22
posts were notified by the appellant agai nst adverti senent dated
15.12.1986 out of which 18 did not join and therefore the vacancies
could have been filled up by appointing the candi dates at serial no. 23
and | ower thereto. He submitted that the Hi gh Court was, therefore

right in directing the Appellant-Board to fill up the vacanci es under
advertisenent No. 3/86 of 22 posts of Operators by proceeding in the
descendi ng order from 23 and beyond. In support of his argunents,

M. Singh has relied upon the judgnents of this Court in Jai Narain
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Ramv. State of UP. & Ors. reported in 1996 (1) SCC 332 and
Purushottam v. Chairman, MSEB reported in 1999 (6) SCC 49.

FI NDI NGS:

We find nerit in this appeal preferred by the Board. |In the case
of Shankarsan Dash Vs. Union of India (supra) it has been held by
this Court that even if number of vacancies are notified for
appoi nt nent and even if adequate nunber of candi dates are found fit
the successful candidates do not acquire any indefeasible right to be
appoi nt ed agai nst existing vacancies. That ordinarily such
notification nerely anounts to an invitation to qualified candidates to
apply for recruitnent and on their selection they do not acquire any

right to the post. It was further held that the State is under no | ega
duty to fill up all or any of the vacancies unless the rel evant
recruitment rules indicate. In the present case we are not shown any
such rel evant recruitment rul es: In the present case pursuant to the
directioon of the H gh Court dated 23.3.1994, the appellant took steps
for filling up 25 vacancies in the post of Qperators from adverti senent

No. 3/86 ‘and t he remmi ning 25 vacanci es from adverti senent No.

6/92. The results were notified on 29.4.1994 on the notice board. The
Board reconmended nanes of successful candi dates under

advertisenent No. 3/86 and advertisenment No. 6/92. Qut of 22
candi dat es sel ected by the Board for appoi nt ment under adverti sement

No. 3/86 18 candidates did not turn up. At this stage it is inportant to
note that respondent Nos. 1 to 7 had applied for appointnent under
advertisenent No. 3/86 dated 15.12.1986 and they had qualified but

they were placed at serial no. 23 onwards in the descending order. As
stated above a panel of 22 candi dates was prepared for appointnent
under advertisenent No. 3/86 and respondent Nos. 1 to 7 fell beyond

cut off nunmber. W are not shown any statutory recruitnment rules

which require the Appellant-Board to prepare a waiting list in addition
to the panel. The argunment advanced on behal f of respondent Nos. 1

to 7 was in effect that when 18 candi dates failed to turn up the
appel l ant was bound to offer posts to candidates in the waiting |list.
No such rul e has been shown to us in this regard. In our view, the
judgrment of this Court in the case of Shankarsan Dash Vs. Union of
India (supra) squarely applies to the facts of this case. Further there
was no infirmty in the judgnent of this Court delivered on 4.12.1998
and in our viewwith respect there was no need to recall the said
judgrment. Before concluding we may state that the judgnents of this
Court in Jai Narain Ramv. State of U P. & Os. and Purushottam v.

Chai rman, MSEB (supra) have no application to the facts of this

case.

In the result, the appeal is allowed and the inmpugned orders of
the High Court are set aside. Consequently, CMC Nos. 3732/95 and
9213/ 95 are di sm ssed.

In the facts and circunstances, the parties are directed to bear
their own costs.




