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ACT:

Stanp Act (2 of 1899)-Section 35, 36-Evidence-Reception of
secondary evidence  of ~-docunment insufficiently st anped-
"Instrunent” in ss/ 35and 36, if includes copy of docunent.

HEADNOTE

On the question whether reception of secondary evidence of a
witten agreenent to grant a lease, insufficiently stanped,
is barred by the provisions of sections 35 and 36 of the
Stanp Act,

HELD :The first linmb of Section 35 clearly shuts out from
evidence any instrument chargeable with duty unless it is
duly stanmped. The second |im of the section which relates
to acting upon the instrunent will obviously shut out any
secondary evidence of such instrunent, for, allowi ng such
evi dence to be let in when the original adnmttedly
chargeable with duty was not stanmped or insufficiently
stanmped, woul d have the effect of the docunent being "acted
upon" by the person having by |aw or authority to receive
evidence. Proviso (a) is applicable only when the _origina
instrument is actually before the court of Ilaw and  the
deficiency in stanmp wth penalty is paid by the party
seeking to rely upon the docunent. Clearly, ~-secondary
evidence either by way of oral evidence of the contents of
the unstamped docunment or the copy of it covered by section
63 of the Indian Evidence Act would not fulfil t he
requi renents of the proviso which enjoins upon the authority
to receive nothing in evidence except the instrument itself.
There is no scope for inclusion of a copy of a docurment as
an instrunent for the purpose of the Stanp Act. [596 D

If Section 35 only deals with original instruments and  not
copies, section 36 cannot he so interpreted so as to allow
secondary evidence of an instrument to have its benefit.
The words "an instrument” in Section 36 nmust have the sane
nmeaning as in Section 35. The legislature only relented
fromthe strict provisions of Section 35 in cases where the
ori gi nal instrument was admitted in evidence wi t hout
objection at the initial stage of a suit or proceeding. [596

H]

State of Bihar v. Karam Chand Thapar & Bros. Ltd. [1962] 1
S.C.R 827 Raja of Bohbili v. Inuganti China Sitaramaswani
Garu, 23 Madras 49., Thai] i Beehi v. Tirumal appa Pillai, 30
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Madras 336 at 337 and Chi danbaram v. Mayyappan, A l.R 1946
Madras 298, referred to.

Observations in Muwung Po Hoo and three v. Ma Ma Gyi and
one, |.L.R 4 Rangoon 363 and Satyavati v. Pallayya, A Il.R
1937 Madras 431 at 432, di sapproved.

Ponnuswanm v. Kailasam A T.R 1947 Madras 422, and Alinmana
Sahi ba v. Subbarayudu, A T.R 1932 Madras 693, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 2537 of
1966.

591

Appeal s by special |eave fromthe judgnment and decree dated
Septenber 22, 1966 of the Andhra Pradesh Hi gh Court in
Second Appeal s Nos. 875 of 1961, 488 and 516 of 1962.

A K- ~Sen, A’ V. Rangam and T. Ranman, for the appellant
(in all the appeals):

B. V. '‘Subramanyam and B. Parthasarathy, for respondents 1
and 2 (in all-the appeal s).

The Judgnent of the Court was delivered by

Mtter, J. The main question in these three appeals is, whe-
ther reception of secondary evidence of ' 'a witten agreenent
torant a lease is barred by the provisions of ss. 35 and
36 of the Indian Stanp Act.

The relevant facts are as follows. There is arice mll in
Bhi m avaram West. ' Godavari District, which was fornerly
owned by the appellant along with respondents 3, 4 and 5.
The m |l was built on a site with an area of Ac. 1-75 by one
K. N Raju who had obtained a |ease thereof from the
guardi an of respondents 1 and 2. It was executed —on 21st
Decenber 1941 and was to expire on 17th -~ July 1956. The
appel l ant and respondents 3, 4 and 5 were successors-in-
interest of the said | easehold rights. Respondents | and 2
served notice of ejectment on thelessees to quit the site
and deliver possession on the expiry of the said | ease.
According to the |essees there were negotiations ' for ' a new
| ease. Respondents | and 2 demanded enhanced rent ‘and an
agreement was ultinmately arrived at on January 6, 1957
between the appellant and respondent - No. 5 for thenmselves
and on behalf of respondents 3 and 4 on the one hand and
respondents | and 2 on the other for grant of a new |ease
for a period of thirty years comenci ng on January 1, 1957.
The rent was fixed at Rs. 5401- per annum payable every two
nont hs. There was an option given to the | essors to purchase

the rice mlIl It a price to be fixed by the President of the
Rice MIIs" Association but in case the said option was not
exer ci sed, the |lessees were entitled to renmove t he
structures of the mll. The |lessees were to continue in

possession and a deed of lease was to be executed and
registered within a short time. The agreenment was ' witten
on two stanp papers of Rs. 0-12-0 each and signed by the
appellant and the 5th respondent on the one hand and

respondent No. | on his owmn behalf and on behalf of
respondent No. 2. The docurment was delivered to the
respondent No. | after execution

The appellant’s further case is that thereafter he effected
consi derable inprovenments to the mll costing about Rs.
30, 000, / -

592

and purchased the shares of respondents 3 and 4 in the said
mll but respondent No. 5 who had originally joined the

appellant in the suit for specific performance of the said
agreement sold his share in or about Septenber 1965 to
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respondent No. 6 herein.

On March 12, 1957 respondents | and 2 instituted a suit O S
No. 81 of 1957 in the court of the District Mnsif of Bhima-
varam against the appellant and respondents 3, 4 and 5
besi des certain other persons who were in occupation of the
site, for recovery of possession after renpbving the rice

mll and structures standing thereon on the basis that on
the expiry of the old | ease they had becone entitled to
possessi on. Respondents | and 2 instituted another suit

OS. No. 100 of 1957 on 4th April, 1957 in the sane court
cl ai m ng damages fromthe appellant and respondent No. 5 for

failure to deliver the site from 1st January, 1957 till date
of delivery of possession. |In paragraph 6 of the plaint in
this suit they expressly stated that they would file a
separate suit to recover the future nesne profits. The

total claimin this suit was conmputed at Rs. 4,700/- being
the amount due for 94 days from 1st January, 1957 to 4th
April, 1957 at the rate of Rs. 501per day. On April 5, 1958
the, 'appellant and respondent  No. 5 instituted OS. No. 92
of 1958 against respondents 1 to 4 praying for specific
performance of the agreenment to | ease nmentioned above with a
direction that the respondents 1 and 2 should execute the
| ease deed. By their witten statenment filed in OS. No. 92
of 1958 respondents | and 2 denied the execution of the
agreenment to, lease while in the two suits for recovery of
possessi on and damages for illegal occupation the appellant
and respondent No. 5 pleaded the aforesaid agreenent for
| ease in defence and submitted that they were entitled to
remain in possession w thout any liability as to danages.
The three suits were tried together. As respondents | and 2
did not produce the original agreement which -according to
the appellant had remained with themy oral evidence was
called by the appellant to prove the execution of ‘the said
docunent. In his judgnent the | earned Minsif held:

"The plaintiffs have no right to | ead any oral evidence in
respect of the suit agreenent to |ease dated 6-1-1057.
However, in order to appreciate the case put forward by the
plaintiffs in the absence of the agreenent to lease ora
evi dence has been recorded to deternine whether t he
plaintiffs are entitled to specific perfornmance as the full
facts nmust be before the court.”

Exam ning the evidence the |learned Mnsif recorded his

findi ng that

593

"The plaintiffs on whomthe burden Iies have not proved by
evidence of P.W., | to 5 and 7 which is interested and

devel oped that the agreenment to | ease dated 6-1-1957 is true
and valid."

O S. No. 92 of 1958 was therefore dismssed. O'S. No. 81 of
1957 was decreed agai nst the appellant and others and they
were directed to deliver vacant and peaceful <possession
after renmoving the constructions and the m Il thereon on or
before 9th July 1960. Suit No. 100 of 1957 was decreed
agai nst the appellant and respondent No. 5 for Rs. 117-2-10:.
The Subordi nate Judge, Narsapur who heard the appeals from
the judgnment and decrees of the |learned Minsif set them
aside. The suit for specific performance of the contract of
agreement to |ease was decreed and defendants 1 and 2 in
that suit were directed to execute and register a | ease deed
from 1st January, 1957. 1le accepted the oral evidence
tendered on behalf of the plaintiffs in that suit and
recorded that the objection regarding the admissibility of
the oral evidence was raised only at the tinme of the argu-
ments on the ground that the agreenent was witten On a
stanp paper of Rs. 1-8-0 when it should have been witten on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

a paper with a stanp of Rs. 60/-. According to the |earned
Subor di nat e Judge the defendants had suppr essed t he
agreenment to |ease whereby the plaintiffs were deprived of
the opportunity of maki ng good the deficiency of the stanp.
The | earned appel | ate Judge held further that the conditions
mentioned in s. 27-A of the Specific Relief Act had been
fulfilled. He al so found that the parties wer e
contenpl ati ng the execution of a deed of |ease subsequent to
the agreement and the nere fact that plaintiffs continued
their possession after the expiry of the period of the
previous |ease did not take the case out of the purview of
s. 27-A of the Specific Relief Act.
The High Court in Second Appeal went elaborately into the
qguestion of the adm ssibility of the oral evidence regarding
the agreenment to lease and held that.
"al t hough the objection was raised by defendants | and. 2 in
the trial court at the'time of the final argunments and not

before the oral evidence was received in

regard to the adm ssibility of oral evidence,

even then since section 36 is not attracted to

such an obj ection, the oral evidence cannot be

acted wupon. It is inadmissible in evidence

and it cannot be received for any purpose."
The appel | ant before us challenges this finding of the Hi gh
Court.
Learned counsel for the appellant M. Sen argued that the
adm ssibility of secondary evidence, be it oral or in
writing, nust
594
be primarily decided in terns of the Indian Evidence Act.
I nasmuch as the original docunment which was insufficiently
stanped was suppressed by the defendants in the suit for
speci fic performance, secondary evidence of the contents of
the docunent could be led in ternms of s. 65(a) of the
Evi dence Act. The Evidence Act inmposed no bar to the
reception of oral evidence by way of secondary evidence to
prove the terns of the agreenent to lease which was in
witing and duly executed. According to counsel the Stanp
Act did not create a bar with respect to the reception of
secondary evidence to prove a docunent whi ch was unstanped
or insufficiently stanped in any <case where the party
seeking to rely upon the execution of the docunment and the
terns thereof offered to pay the penalty in terns of S. 35
of the Stanmp Act. According to M. Sen s. 35 raised a bar
only in cases which were expressly excluded by proviso, (a)
to s. 35 and in others where the party seeking to-rely on
the docunent was not agreeable to pay the deficiency in the
stanp together with the penalty in terns of the said
proviso. M. Sen further argued that the whol e object of s.
35 of the Stanp Act was that the Governnent revenue due by
way of stanp should be protected. But even then s. 36
carved out an exception thereto and allowed the reception of
an insufficiently stanmped instrument in evidence when it had
been admitted without objection at the initial stage. It
was not reasonable, according to counsel to limt the
operation of s. 36 only to cases where the origina
instrument was adnmitted in evidence without objection and
logically oral evidence to prove the contents of a docunent
which was insufficiently stanped should be subject to the
same but no further infirmty and once such oral evidence
was recorded wi thout objection of the party agai nst whom it
was tendered, particularly where such party was responsible
for the suppression or non-production of the document, it
shoul d be acted upon by courts of law if the party tendering
oral evidence was agreeable to make up- the deficiency in
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the stanp and pay the penalty in terms of S. 3 5.

We find ourselves unable to accept the subm ssions made on
behal f of the appellant. The Indian Evidence Act which was
enacted in 1872 consolidates, defines and anends the |aw of

evi dence. By various Chapters it deals with matters as to
how facts are to be proved and which facts need not be
proved. S. 59 of the Act lays down that, all facts except

the contents of docunents may be proved by oral evidence.
Docunentary evidence is dealt with in Chapter V and S. 61
provides that the contents of the document may be proved
either by primary evidence or secondary evidence. Under
s.62 primary evidence neans the document itself produced for
i nspection of the court. = S. 63 shows the different kinds of
secondary evi dence admi ssible with regard to docunents. It
i ncl udes several kinds of copies as specified in sub-cls.
595

(1)to (3) of the section, counterparts of docunents as
agai nst the parties who did not execute themin terns of cl
(4) and oral -accounts of the contents of a docunent given by
sonme person who has hinself seeniit interns of cl. (5).
Under s. 64 docunents nmust be proved by primary evidence
except in cases nentioned thereafter. Section 65 allows
secondary evidence to be given of the existence, condition
or contents of a document in circunstances specified in cls.
(a) to (g) thereof. ~Under s. 91 when the relevant portion
of a contract or of a grant or of any other disposition of
property has been reduced to the formof -a docunent, no
evidence shall be given in proof of the terns except the
docunent itself or secondary evidence of its contents in
cases in which secondary evidence is adm ssible  under the
provi si ons herei nbef ore contai ned.

As the first court of appeal recorded the finding that it
was the defendants who were responsible for suppression of
the original agreement to lease, a finding which was
accepted by the H gh Court, it nust be held that no
objection to the reception of secondary evidence by way of
oral evidence can be raised under the provisions of the
I ndi an Evi dence Act.

The Indian Evidence Act however does not purport to dea
with the admssibility of docunents in —evidence which
require to be stanped under the provisions of -the Indian
Stanp Act. The Stanp Act which is nowin force is an Act of
1899 but it had a fore-runner in a statute of 1 879.
Chapter |1V of the Stanp Act deals with instruments not duly
stanped. Section 33(1) of this Act provides that

"Every person having by |aw or consent of parties authority
to receive evidence, and every person in charge of a public
office, except and officer of police, before whom any

instrunment, chargeable, in his opinion, wth duty, is
produced or comes in the performance of his functions,
shall, if it appears to himthat such instrument is not duly

st anped, inmpound the same."

The rel evant portion of s. 35 is as bel ow --

"No instrument chargeable with duty shall be admitted in
evidence for any purpose by any person having by law or
consent of parties authority to receive evidence, or shal
be acted wupon, registered or authenticated by any such
person or by any public officer, unless such instrunent is
duly stanped

Provi ded t hat -

(a) any such instrunent not being an instrunent chargeable
with a duty not exceeding ten paise only, or

596

a bill of exchange or prom ssory note, shall, subject to al
just exceptions, be admtted in evidence on paynment of the
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duty with which the same is chargeable, or, in the case of
an instrunment, insufficiently stanped, of the anount
required to nake up such duty, together with a penalty of
five rupees, or, when ten tinmes the anount of the proper
duty or deficient portion thereof exceeds five rupees, of a
sum equal to ten tines such duty or portion

Section 36 |lays down that:

"Where an instrunent has been adnmitted in evidence, such
adnmi ssion shall not, except as provided in section 61, be
called in question at any stage of the same suit or
proceeding on the around that the instrunent has not been
duly stamped. "

The first linmb of s. 35 clearly shuts out from evidence any
instrument chargeable with duty unless it is duly stanped.
The second linmb of it which relates to acting upon the
instrument will obviously shut out any secondary evi dence of
such instrunment, ~ for allow ng such evidence to be let in
when the original admttedly chargeable with duty was not
stanped ~or insufficiently stanped. would be tantanobunt to
the docunent being acted upon by the person having by |aw or
authority to receive _evidence. Proviso (a) is only
appl i cabl e when the original instrunent is actually before
the court of [aw and the deficiency in stanmp with penalty is
paid by the party seeking to rely upon the document.
Clearly secondary evidence either by way of oral evidence of
the contents of the unstanped docunment or the copy of it
covered by s. 63 of the Indian Evidence Act would not fulfi
the requirements  of the proviso which enjoins upon the
aut hority to receive nothing in evidence except t he
instrument itself. S. 35 is not concerned with any copy of
an instrument and a party can only be allowed to rely on a
docunent which is. an instrunment for the purpose of s. 35.
"Instrunent’ is defined ins. 2(14) as including every
docunent by which any right or liability is, or purports to
be created, transferred, linmited, extended, extinguished or
recor ded. There is no scope for inclusion of a copy of a
docunent as an instrunment for the purpose of the Stanp Act.
If s. 35 only deals with original instrunents and not copies

S. 36 cannot be- so interpreted as to allow secondary
evi dence of an instrunent to have its benefit. The words
"an instrument” in s. 36 nust have the sane -neaning as

that in S. 35. The legislature only relented from the
strict provisions of S. 35

597

in cases where the original instrument ~was admitted in
evi dence without objection at the initial stage of a suit or
proceedi ng. In other words, although the objection is based
on the insufficiency of the stanmp affixed to the docunent, a
party who has a right to object to the reception of it/ nust
do so when the document is first tendered. Once the tine
for raising objection to the adnission of the, docunentary
evi dence is passed, no objection based on the sanme ' ground
can be raised at a later stage. But this in no way ' extends
the applicability of s. 36 to secondary evi dence adduced or
sought to be adduced in proof of the contents of a docunent
which is unstanped or insufficiently stanped.

The above is our view on the, question of admissibility of
secondary evidence of a document which 1is unstanped or
insufficiently stanmped, as if the matter were res Integra.
It may be noted however that the course of decisions in
India in the Indian H gh Courts, barring one or two
exceptions, have consistently taken the sane view.

One of the wearliest decisions is the judgnent of the
Judicial Conmittee of the Privy Council in Raja of Bobbil
v. Inuganti China Sitaramaswam Garu(l). |In this case, a
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suit was brought by the Raja of Bobbili to obtain the
proprietary possession of an estate once belonging to the
fam ly. The original defendant was the widow of a son of
the sister of the plaintiff’'s paternal grandfather, a fornmer
Raj a of Bobbili, by whomthe estate, the subject of dispute
was granted by a deed of April 5, 1848 to a cousin who had
then married the then Raja’'s sister. The donee died in
1872, and his w dow thereupon restored the estate to the
Raja on the footing that the grant had been only for her
husband’s life. The Raja then granted the estate to anot her
cousin who died in the same year. This was the husband of
the original defendant. It was necessary for the Raja to
show that the grant of 1848 was absolute and wunconditi onal
The deed of grant was however not forthcomng having been
| ost. The question was whether the draft or a copy, of the
instrument tendered as secondary evidence of its contents
when the original instrument was shown to have been
insufficiently ~stanped, could be, subjected to the penalty
prescribed by section 34 of the Indian Stanp Act, 1879 as a
prelimnary to its being admssible in evidence. The
respondent denied that such a deed was ever executed and
averred that the gift consisted in transferring the estate
to the donee’s name-in the register, upon the footing that
the estate was to revert to the donor, in the event of the
donee |eaving no 'heir nale of his body. At the trial the
plaintiff offered /in evidence what -purported to be an
unaut henticated copy and the defendant objected to the
admi ssion of the

(1) 23 Madras 49.

598

same on the ground that it was the copy of a docunent which
was insufficiently stanmped. The District Judge refused to
receive the docunment or allowit to be proved and dism ssed
the suit. The appeal to the H gh Court of Midras was al so
unsuccessful, the |earned Judges of the H gh Court holding
t hat :

"The copy should not be admitted on paynent of a / penalty,
for the provision of the Stanp Act regarding penalty
(section 39 of Act | of 1879) prescribes that such paynent
shall be endorsed on the docunent and presupposes that the
docunent is forthcomng."

Before the Judicial Committee counsel for the appellant
admtted that he was not in a position to dispute that the
original deed of gift dated 1848 had not been sufficiently
stanped in ternms of the Madras Regulation Xl Il of 1816 and
that he woul d be unable to maintain his claimfor the estate
unless he was pernmitted to prove the copy of the deed and
use it as secondary evidence either on due paynent of a
penalty in court, or upon its endorsenent by the Collector.
He based his right to that remedy on the provisions of the
Stanp Act of 1879. The Judicial Cormittee held  on the
construction of the said Act that the judgnent appealed from
was correct observing

"These cl auses throughout deal wth, and exclusively refer
to, the adnission as evidence of original docunents which
at the tine of their execution, were not stanped at all, or
were insufficiently stanped. It is only upon production of
the original wit, that the Collector has the power given
himor the duty inmposed upon him of assessing and charging
tie penalty, a duty which he nust, in that case, perform by
witing an indorsenment upon the wit submtted to him which
then, and not till then, becones probative in |aw "

Ref erence was nmade to, s. 33 of the Act of 1879 which is in
pari materia with S. 33 of the Act of 1899. S. 34 of the
Act of 1879 was on the same lines as the present S. 35. The
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Board further held that the effect of granting the renedy
whi ch the appellant nmaintained he was entitled to would be
to add to the Act of 1879, a provision which it did not
contain, and which the Legislature ,of India, if the matter
had been brought under their notice, mght ,possibly have
declined to enact.

More than sixty years after the above decision this Court
observed that the law laid down there was well-settled and
that a copy of an instrunment could not be validated : The
State of Bihar v. Karam Chand Thapar & Bros Ltd. (1). It
is not necessary to

(1) [1962] 1 S.C R 827.
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examine the facts of that case except to note that the
contention put forward was whether an instrunent i.e. an
awar d received in court which had been prepared in
triplicate, the other two having been sent to the parties,
was an -original instrunent which could be wused by the

paynment ~of ~stanp  duty under s. 35 of the Stanp Act and
val idated.~ This Court held that although the docunent sent

to the —court was nmarked as a certified copy, it was in
reality an original instrument for the purpose of the Stanp
Act .

The above judgment shows that if the docunment tendered in
court was not an original instrument but a copy the decision
woul d have been ot herwi se. However we nay point out that
the passage which occurs at page 835 of the report
(reproduced hereinafter in part) as being quoted from the
decision of the Judicial Commttee is not to be found in
their Lordships’ judgnent. The latter ~portion of the
passage occurs in the judgnent of the Madras High Court in
Thaji Beebi v. Tirumalappa Pillai (1), but this does not in
any way detract fromthe wei ght of the opinion expressed by
a Bench of five Judges of this Court.

In Thaji Beebi’'s case (supra) the plaintiff sued upon a
"cadj an" nortgage which was said to be, in possession of the
first defendant whose ancestors were alleged to have created
the nortgage in favour of the plaintiffs’ ancestors. The
first defendant denied tile existence of any such deed. The
plaintiff examined two witnesses to prove the nortgage one
of whom stated that he had attested the document which was
unst anped. Plaintiffs led oral evidence to prove the
nortgage and also put in a petition by the first defendant’s
ancestor in which the nortga-e was admtted. No - objection
was taken by the defendants to the reception of the

secondary evidence. The trial court found the nortgage
proved but dism ssed the suit on the defendants’ plea that
the plaintiffs’ ancestors had sold away the! I ands. On

appeal the District Judge upheld the decision on the  ground
that the trial court ought not to have received secondary
evidence of the nortgage. The Hi gh Court disnmissed the
Second Appeal on the same ground. The question  as to
whether it was open to. the plaintiff torely on the ora
evi dence of the alleged execution of the instrument and the
al l eged passing of possession of the property under that
instrunment in order to show that that possession operated to
create by prescription only the title of a nortgage in the
def endants, was answered in the negative by observing

"To hold otherwise would be to give sone effect to the
unst anped instrument inasmuch as it woul d necessary connect
the possession with the contents of the docunent relating
t her et o; and that would be contrary to the express
provi sions of section 35 of the Stanp Act which

(1) 30 Madras 336 at 337.

600




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

| ays down that an instrument chargeable with duty shall not
only not be admitted in evidence for any purpose by any
person having by law or consent of parties authority to
receive evidence, but also that it shall not be "acted upon”
by any such person unless duly stamped."
The decisions of different Hi gh Courts nake it quite clear
that the cause of the non-production of the origina
instrument is imuaterial i.e. whether it was |ost or whether
it was destroyed or even if it was the allegation of the
party seeking to prove its contents by alleging that the
docunent was suppressed by his opponent.
In Chidanbaramv. Meyyappan(l) the plaintiffs produced an
unst anped docunent as the basis of their claim Before the
trial conmenced a nob invaded the court and set fire to it
with the result that records of nmany cases including the
record of the above case were destroyed. Wwen the tria
commenced the plaintiff sought to put in a copy of the
docunent ~and it was objected to on the ground that the copy
could not be stanped even on paynment of penalty. The
Subordi nate Judge without adnitting the docunment but | eaving
the question, of its adnissibility open until he had heard
the arguments of counsel, nmarked it as an exhibit. In
rejecting the plaintiffs appeal the | earned Judges of the
Madras High Court referred to the decision of the Privy
Council in Raja of Bobbili’s case ( 2 ) and observed that
the destruction by the nmob’s action put the plaintiffs-in no
better position.
Nurrer ous deci si ons on the point had been referred to by the
| earned Judge hearing the Second Appeal in the H gh Court
but we do not think it necessary to take note of themin any
detail. M. Sen relied strongly on certain observations in
a judgnent of the Rangoon Hi gh Court in Maung Po Htoo and
three v. Ma Ma Gyi and one( 3 ) . This arose out of a suit
for administration of the estate of one Daw Thet San and for
a declaration that a deed of gift executed by himwas ' void.
The District Court found that the deed of gift was void as
being a testanentary dispositioniand (,ranted a declaration
to that effect. |In appeal to the H gh Court the decision
that the deed of gift was void was not contested and the
only question for decision was whether -the adopti ons
mentioned therein were proved. The appellants wished to use
a certain part of the deed as evidence to prove that the
plaintiff and one Tun Sein were not adopted while the
respondents claimed that it could not be admtted in
evi dence for any purpose. The deed itself-was not produced
which admittedly had been in possession of Po Ht oo who put
in acertified copy alleging that he had |ost the original
On a consideration of the entire evidence the District Judge
f ound
(1) AIl.R 1946 Madras 298 (2) 23 Madras 49. (3) I1.L.R 4
Rangoon 363.
601
that the original deed of gift was insufficiently stanped.
This decision was not questioned before the H gh Court —but
the appellant <clained that it could not be admssible in
evidence and was riot to 'be considered for any purpose.
Referring to the decision of the Judicial Conmittee and the
passage which we have quoted already the Judges of the
Rangoon Hi gh Court remarked that their Lordships observation
(quoted by us earlier) that
"Those clauses throughout deal with, and
excl usively refer to, the adnmi ssi on as
evi dence of original docunments, which , at the
time of their execution, were not stanped at
all, or were insufficiently stamped."
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did not intend to go as far as their words suggested.
According to the Rangoon Judges:
" section 35 of the present Act, read
with the provisions of the Evidence Act,
excludes both the original instrument itself
and secondary evidence of its contents.
Simlarly, under section 36, when either the
ori gi nal instrunment itself or secondary
evidence of its contents has in fact been
adnmtted, that adm ssion nay not be called in
guestion in the same suit, on the ground that
the instrunment was not duly stanped.
In this view, they held that the terns of the deed of gift
coul d be consi dered.
Wth all respect to thelearned Judges it appears to us that
both the premises of the last sentence of the above
guot ati on and the conclusion based on the same are
i ncorrect. Nei-ther ~under the decision of the Judicia
Conmittee nor the express words of . s. 34 of the Stanp Act of
1879 nentioned in that judgnent (present section 36) allow
the |leading of secondary evidence of the contents of an
insufficiently stanped docunent.
As we have expressed our view already s. 35 inposed a bar on
the reception of any but the original instrument and forbade
the reception of secondary evidence. Section 36 only,lifted
t hat bar in the /case of an original unst anped or
insufficiently stanped docunent to which no exception as to
admi ssibility was' taken at the first stage. It did not
create any exenption in the case of secondary evi dence which
a copy would undoubtedly be. " In the case before the
Judicial Committee the copy was one other than ;the fina
draft of the original docunent which had been | ost ' through
no fault on the part of the person intending to prove it and
yet it was held that the Stanp Act ruled out its
admi ssibility in evidence.
For the same reason we rnmust hold that the dictum in
Satyavati v. Pallayya(l) that
(1) A l.R 1937 Madras 431 at 432,
602
"S. 35 will also apply when secondary evi dence
of an instrument not duly stanped  had been
wongly admtted."
is not good. |aw.
Learned counsel for the appellant also relied on the
decision in Ponnuswam v. Kailasanm(l). |In this case a suit
as filed for recovery of the |oans which were evidenced as
t wo docunents described as hand letters whi ch wer e
adm ttedly unstanped. Before the trial stanp duty. and
penalty was levied by the court on the tooting that /they
were bonds. The defendant admtted the execution of the two
docunents but pleaded that in substitution of his “liability
under them he had executed a prom ssory note and had made
paynments towards the sane, |eaving a balance of Rs. 40/only
payable on the loan. Neither party let in any evidence.
The defendant-raised the only contention that the suit —was
not sustainable on the two docunments because they are
i nadm ssi ble in evidence for any purpose. The |earned Judge
in revision took the viewthat it was not necessary for him
to decide as to the exact nature of the two documents to
determ ne whether they were admissible in evidence but he
went on to add
"Assum ng that these two docunents should not
have l egal |y admitted in evi dence,
nevert hel ess it is cont ended for t he
petitioner......... that as the defendant had
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admitted the execution of the docunments and
had only pleaded a substitution of liability
by the execution of another prom ssory note
and a partial discharge towards it there was
no necessity for the plaintiff to adduce proof
of his claim by seeking to get the two
documents admitted in evidence. In other
words the plaintiff will be entitled to a
decree on the failure of the defendant to make
out the Plea set-up by himin defence."
We do. not think this judgnment hel ps the appell ant. If a
suit is based on a docunent which is admttedly unstanped
the insufficiency of the stanp is cured by the paynent of
penal ty. The | earned Judge never nean to lay down, as is
contended for by M. Sen, that the defect of insufficiency
of stanp is cured by the adm ssion of execution of the
document. The | earned Judge of-the Madras H gh Court relied
on an earlier decision of that court in Alimana Sahiba v.
Subbar ayudu (2)wherein a suit had been filed on a prom ssory
note which bore a stanp -paper but the sane was not
cancel | ed. The defendant adnitted the execution of the
prom ssory note sued on but pleaded di scharge. Subsequently
at the stage of the argunent the defendant raised a |ega
obj ection
(1) AT.R 1947 Madras 422.
(2) A l.R 1932 Madras 693.
603
to the maintainability of the suit on the ground that the
stanp affixed to the prom ssory note had not been cancelled
as required by s. 12 of the Stanp Act and contended that the
prom ssory note should accordingly be. treated as unstanped
for any purpose. In Alimana Sahi ba's case (supra) the
| earned Judge stated in clear ternms that
"Under the provisions of s. 12 (of the ' Stanp
Act) therefore it nust be taken that this
prom ssory note. was not duly stanped and
accordingly if any/question arose as’/ to its
adm ssibility in evidence the sanme may have to
be held to be inadmissible."
The |learned Judge however took the view that as facts
admtted need not be proved the circunmstance that the
prom ssory note was not adm ssible in evidence is immteria
for the purpose of this case. No doubt the |earned  Judge
added (see at p. 696)
"Now when once this docunment has been adnitted
in evidence and marked as an exhibit’ then
having regard to the provisions of s. 36,
Stanp Act, its adm ssibility could not be re-
opened on the ground of the docunment’ not
havi ng been duly stanped. That position being
clear under the provisions of s. 36, Stanp
Act, the whole discussion would thus seem to
be entirely unnecessary and for no purpose, so
far as the facts of this case are concerned.”
It was whol |y unnecessary, as was pointed out by the |earned
Judge hinself, to consider the question of admssibility
under s. 36 of the Act. His decision really rested on the
conclusion that a fact which is adnitted did not require
pr oof .
The case is not an authority for the proposition that
secondary evidence of a docunent is to be treated on the
sanme footing as an unstanped or insufficiently stanped
original document.
In the result the appeal is dismissed with costs.
The respondents noved an application CMP. No. 87 of 1971
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under Order 47 Rule 3of the Rules of this Court for a
direction that a relief for future nesne profits from the
date of the suit be added to the decree. On the fact of
this case we cannot allow the application. The respondents
in their own plaint had stated that they would file a suit
for future nesne profits and it was because of this that the
courts below did not grant any such relief.

R K P.S. Appeal dism ssed.

918 Sup. C1./71
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