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The present ‘appeal involves a very sinple issue but when
the background facts are considered it projects sone highly
enotional and sensitive aspects of human |ife.

Chal l enge in this appeal is to the judgment of the
Madhya Pradesh Hi gh Court at Jabal pur in a Second Appea
under Section 100 of the Code of G vil Procedure, 1908 (in
short the \021C P.C.\022).

Background facts sans unnecessary details are as
fol | ows:

Sonetinme in 1948, one Mshri Bai, a crippled |ady having
practically no |l egs was given in marriage to one Padam Si ngh
The aforesaid narriage appears to have been sol emi zed
because under the village custom it was inperative for a
virgingirl to get married. Evidence on record shows that
Padam Si ngh had left Mshri Bai soon after the marriage and
since then she was living with her parents at Village Kolinja.
Seeing her plight, her parents had given her a piece of |and
nmeasuring 32 acres out of their agricultural holdings for her
mai ntenance. | n 1970, Mshri Bai clainms to have adopted
appel l ant Braj endra Singh. Padam Singh died in the year
1974. The Sub-Divisional Oficer, Vidisha served a notice on
M shri Bai under Section 10 of the MP. Ceiling on Agricultura
Hol di ngs Act, 1960 (in short the \021Ceiling Act\022) indicating that
her hol ding of agricultural |and was nore than the prescribed
limt. Mshri Bai filed a reply contended that Brajendra Singh
is her adopted son and both of themconstituted a Joint famly
and therefore are entitled to retain 54 acres of land.. On
28.12.1981, the Sub Divisional officer by order dated
27.12.1981 disbelieved the claimof adoption on the ground
inter alia that in the entries in educational institutions
adoptive father\022s nane was not recorded. On 10.1.1982,
Mshri Bai filed Civil Suit No. SA/ 82 seeking a declaration that
Braj endra Singh is her adopted son. On 19.7.1989, she
executed a registered will bequeathing all her properties in
favour of Brajendra Singh. Shortly thereafter, she breathed
her last on 8.11.1989. The trial court by judgnment and order
dated 3.9.1993 decreed the suit of Mshri Bai. The same was
chal |l enged by the State. The first appellate court dism ssed the
appeal and affirmed the judgnent and decree of the tria
court. It was held concurring with the view of the trial court
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that Mshri Bai had taken Brajendra Singh in adoption and in

the will executed by Mshri Bai the factum of adoption has

been mentioned. Respondents filed Second Appeal No. 482 of

1996 before the Hi gh Court. A point was raised that the

adoption was not valid in the absence of the consent of M shri
Bai \ 022s husband. The H gh Court all owed the appeal hol ding

that in view of Section 8(c) of H ndu Adopti on and

Mai nt enance Act, 1956 (in short the \021Act\022) stipulated that so
far as a female Hindu is concerned, only those falling within

the enunerated categories can adopt a son

The High Court noted that there was a great deal of
di fference between a female H ndu who is divorced and who is
leading life |ike a divorced wonman. Accordingly the H gh Court
held that the claimed adoption is not an adopti on and had no
sanctity in law. The suit filed by Mshri Bai was to be
di smi ssed.

In support of the appeal learned counsel for the appellant
submitted that as the factual position which is al npbst
undi sput ed goes to show, there was in fact no consummation
of marriage as the parties were living separately for a very |ong
period practically fromthe date of nmarriage. That being so, an
inference that Mshri Bai ceased to be a married woman, has
been rightly recorded by the trial court and the first appellate
court. It was also pointed out that the question of |aw framed
proceeded on a wong footing as if the consent of husband was
necessary. There was no such stipulation in law. It is
contented that the question as was considered by the High
Court was not specifically dealt with by thetrial court or the
first appellate court. Strong reliance has been placed on a
decision of this Court in Jolly Das (Snt.) Alias Mulick v.
Tapan Ranjan Das [1994(4) SCC 363] to highlight the concept
of \023Sham Marri age\ 024.

It was al so submitted that the case of invalid adoption
was specifically urged and taken note of by the trial court.
Nevert hel ess the trial court analysed the material ‘and evi dence
on record and canme to the conclusion that Mshri Bai was
living like a divorced woman.

Learned counsel for the respondents on the other hand
submitted that adnmittedly Mshri Bai did not fall into any of
the enunerated categories contained in Section 8 of the Act
and therefore, she could not have validly taken Brajendra
Si ngh in adopti on.

It is to be noted that in the suit there was no decl aration
sought for by Mshri Bai either to the effect that she was not
married or that the marriage was sham or that there was any
di vorce. The stand was that M shri Bai and her husband
were living separately for very | ong period.

Section 8 of the Act reads as foll ows:
\0238. Capacity of a female Hindu to take in
adoption \026 Any fenal e H ndu \ 026

(a) who is of sound m nd
(b) who is not mnor, and
(c) who is not married, or if married,

whose marri age has been di ssol ved or whose
husband is dead or has conpletely and finally
renounced the world or has ceased to be a

H ndu or has been declared by a court of
conpetent jurisdiction to be of unsound m nd
has capacity to take a son or daughter in
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adoption.\ 024

We are concerned in the present case with clause (c) of
Section 8. The Section brings about a very inportant and far
reachi ng change in the | aw of adoption as used to apply earlier
in case of Hindus. It is now permssible for a female Hi ndu
who is of sound m nd and has conpleted the age of 18 years
to take a son or daughter in adoption to herself in her own
right provided that (a) she is not married; (b) or is a widow, (c)
or is a divorcee or after marriage her husband has finally
renounced the world or is ceased to be a H ndu or has been
decl ared to be of unsound mnd by a court having jurisdiction
to pass a declaratory decree to that effect. It follows from
Clause (c) of Section 8 that H ndu wife cannot adopt a son or
daughter to herself even with the consent of her husband
because the Section expressly provides for cases in which she
can adopt a son or daughter to herself during the life time of
the husband. She can-only make an adoption in the cases
indicated in clause(c). It is inportant to note that Section 6(1)
of the Act requires that the person who wants to adopt a son
or a daughter must have the capacity and also the right to
take in adoption. Section 8 speaks of what is described as
\021lcapaci ty\ 022. Section 11 which |lays down the condition for a
valid adoption requires that in case of adoption of a son, the
not her by whom the adoption is nmade nust not have a Hi ndu
son or son\022s son or grand son by legitimte blood relationship
or by adoption living at the time of adoption. It follows from
the | anguage of Section 8 read with Clauses (i)& (ii) of Section
11 that the fermal e H ndu has the capacity and right to have
bot h adopted son and adopted daughter provided there is
conpliance of the requirenents and conditions of such
adoption laid down in the Act. Any adoption made by a fenal e
H ndu who does not have requisite capacity to take in
adoption or the right to take in adoption is null and void. It is
clear that only a female H ndu who is nmarried and whose
marri age has been dissolved i.e. who is a divorcee has the
capacity to adopt. Admittedly in'the instant case there is no
di ssolution of the marriage. Al that the evidence | ed points
out is that the husband and wife were staying separately for a
very long period and Mshri Bai was living a life like a divorced
worman. There is conceptual and contextual difference
bet ween a di vorced woman and one who is leading life |like a
di vorced womman. Both cannot be equated. Therefore in |aw
M shri Bai was not entitled to the declaration sought for. Here
cones the social issue. A lady because of her physica
deformity lived separately from her husband and that too for a
very long period right fromthe date of marriage. But in the eye
of law they continued to be husband and wi fe because there
was no dissolution of marriage or a divorce in the eye of |aw
Braj endra Singh was adopted by Mshri Bai so that he can
| ook after her. There is no dispute that Brajendra Singh was
in fact doing so. There is no dispute that the property given to
himby the will executed by Mshri Bai is to be retained by
him It is only the other portion of the | and originally hel'd by
M shri Bai which is the bone of contention

Section 5 provides that adoptions are to be regulated in
ternms of the provisions contained in Chapter Il. Section 6
deals with the requisites of a valid adoption. Section 11
prohi bits adoption; in case it is of a son, where the adoptive
father or nother by whomthe adoption is made has a Hi ndu
son, son\022s son, or son\022s son\022s son, whether by |egitinmte bl ood
rel ati onship or by adoption, living at the tinme of adoption
Prior to the Act under the old H ndu law, Article 3 provided as
foll ows:
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\0233. (1) A male Hindu, who has attained the age
of discretion and is of sound m nd, may adopt

a son to hinmself provided he has no nale issue

in existence at the date of the adoption.

(2) A Hindu who is conmpetent to adopt nay
authorize either his (i ) wife, or ( ii ) wdow
(except in Mthila) to adopt a son to hinsel f.\024

Therefore, prior to the enactnment of the Act al so adoption
of a son during the lifetime of a male issue was prohibited and
the position continues to be so after the enactnment of the Act.
Wiere a son becane an outcast or renounced the H ndu
religion, his father becanme entitled to adopt another. The
position has not changed after the enactnment of the Caste
Di sabilities Renoval Act (21 of 1850), as the outcast son does
not retain the religious capacity to performthe obsequial rites.
In case parties are governed by Mtakshara | aw, additionally
adopti on can be nade if the natural son is a congenital lunatic
or an idiot-:

The origin of custom of adoption is lost in antiquity. The
anci ent H ndu | aw recogni zed twel ve kinds of sons of whom
five were adopted. The five kinds of adopted sons in early
ti mes nust have been of very secondary inportance, for, on
the whole, they were relegated to an inferior rank in the order
of sons. Qut of the five kinds of adopted sons, only two survive
today, namely, the dattaka form prevalent throughout India
and the kritrima formconfined to Mthila and the adjoi ni ng
districts. The primary object of ‘adoption was to gratify the
neans of the ancestors by annual offerings and, therefore, it
was consi dered necessary that the offerer should be as nuch
as possible a reflection of a real descendant and had to | ook as
much |ike a real son as possible and certainly not be one who
woul d never have been a son. Therefore, the body of rules was
evol ved out of a phrase of Saunaka that he nust be \023the
reflection of a son\024. The restrictions flowng fromthis maxi m
had the effect of elimnating nost of the forns of ‘adoption
(See H ndu Law by S.V. Gupte, 3rd Edn., at pp. 899-900.) The
whol e | aw of dattaka adoption is evolved fromtwo inportant
texts and a nmetaphor. The texts are of Manu and Vasi st ha,
and the metaphor that of Saunaka. Manu provided for the
identity of an adopted son with the famly into which he was
adopted. (See Manu, Chapter |X, pp. 141- 42, as translated by
Sir W Jones.) The object of an adoption is mxed, being
religious and secul ar. According to Mayne, the recognition of
the institution of adoption in the early times had been nore
due to secul ar reasons than to any religious necessity, and the
religious notive was only secondary; but although the secul ar
notive was donminant, the religious notive was undeniable.
The religious notive for adoption never altogether excluded the
secul ar nmotive. (See Mayne\ 022s Hi ndu Law and Usage, 12th
Edn., p. 329.)

As held by this Court in V.T.S. Chandrasekhara Midaliar
v. Kul andai vel u Mudaliar (AR 1963 SC 185) substitution of a
son for spiritual reasons is the essence of adoption, and
consequent devol ution of property is nmere accessory to it; the
validity of an adoption has to be judged by spiritual rather
than tenporal considerations and devol ution of property is
only of secondary inportance.

In Hem Singh v. Harnam Singh (AIR 1954 SC 581) it was
observed by this Court that under the H ndu | aw adoption is
primarily a religious act intended to confer spiritual benefit on
the adopter and sone of the rituals have, therefore, been held
to be mandatory, and conpliance with themregarded as a
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condition of the validity of the adoption. The first inportant
case on the question of adopti on was deci ded by the Privy
Council in the case of Amarendra Man Si ngh Bhranmarbar v.
Sanatan Singh (AR 1933 PC 155). The Privy Council said:
Among t he Hi ndus, a peculiar religious
significance has attached to the son, through
Brahm nical influence, although in its origin
the custom of adoption was perhaps purely
secul ar. The texts of the Hi ndus are
thensel ves instinct with this doctrine of
religious significance. The foundati on of the
Brahm ni cal doctrine of adoption is the duty
whi ch every H ndu owes to his ancestors to
provide for the continuance of the line and the
sol emmi zati on of the necessary rites.

Wth these observations it decided the question before it
viz. that of setting thelimts to the exercise of the power of a
wi dow t 0o adopt, having regard to the well-established doctrine
as to the religiousefficacy of sonship. In fact, the Privy
Counci |l “i'n that case regarded the religious notive as dom nant
and the secular notive as only secondary.

The object is further anmplified by certain observations of
this Court. It has been held that an adoption results in
changi ng the course of ‘succession, depriving wife and
daughters of their rights, and transferring the properties to
conparative strangers or nore renote relations. [See: Kishori
Lal v. Chaltibai (AR 1959 SC 504)]. ~Though undeni ably in
nost of the cases, motive is religious, the secular notive is
al so domi nantly present. W are not concerned nuch with this
controversy, and as observed by Mayne, it is unsafe to enbark
upon an enquiry in each case as to whether the notives for a
particul ar adoption were religious or secular and an
internediate view is possible that while an adoption may be a
proper act, inspired in many cases by religious notives, courts
are concerned with an adoption, only as the exercise of a |l ega
right by certain persons. The Privy Council\022s decision in
Amar endra Man Si ngh\ 022s case (supra) has reiterated the well -
establ i shed doctrine as to the religious efficacy of sonship as
the foundation of adoption. The enphasis has been on'the
absence of a mmle issue. An adoption may either be nade by a
man hinmsel f or by his wi dow on his behalf with his authority
conveyed therefor. The adoption is to the male and it is
obvi ous that an unmarri ed wonan cannot adopt, for the
purpose of adoption is to ensure spiritual benefit for-a nman
after his death and to his ancestors by offering of oblations of
rice and libations of water to them periodically. A woman
havi ng no spiritual needs to be satisfied, was not allowed to
adopt for herself. But in either case it is a condition precedent
for a valid adoption that he should be without any nal e issue
living at the tine of adoption

A married woman cannot adopt at all during the
subsi stence of the narriage except when the husband has
conpletely and finally renounced the world or has ceased to be
a Hindu or has been declared by a court of conpetent
jurisdiction to be of unsound mind. |f the husband is not
under such disqualification, the wife cannot adopt even with
the consent of the husband whereas the husband can adopt
with the consent of the wife. This is clear from Section 7 of the
Act. Proviso thereof makes it clear that a mal e H ndu cannot
adopt except with the consent of the wife, unless the wife has
conpletely and finally renounced the world or has ceased to be
a Hindu or has been declared by a Court of conpetent
jurisdiction to be of unsound mind. It is relevant to note that
in the case of a male Hi ndu the consent of the wife is
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necessary unl ess the other contingency exists. Though

Section 8 is alnost identical, the consent of the husband is

not provided for. The proviso to Section 7 inposes a
restriction in the right of nale Hindu to take in adoption. In
this respect the Act radically depicts fromthe old | aw where no
such bar was laid down to the exercise of the right of a male

Hi ndu to adopt onesel f, unless he di spossess the requisite
capacity. As per the proviso to Section 7 the wi fe\022s consent
nmust be obtained prior to adoption and cannot be subsequent

to the act of adoption. The proviso |ays down consent as a
condition precedent to an adoption which is mandatory and
adopti on without w fe\022s consent would be void. Both proviso
to Sections 7 and 8(c) refer to certain circunstances which
have effect on the capacity to nake an adoption

At this juncture it would be relevant to take note of Jolly
Das\ 022s case (supra). The decision in that case related to an
entirely different factual scenario. There was no principle of
| aw enunciat ed. ~That -deci si on was rendered on the peculiar
factual background.  That decision has therefore no rel evance
to the present case.

Learned counsel for the appellant submtted that in any
event, the land which is declared to be in excess of the
prescribed linmt vests in the Governnent to be allotted to
persons sel ected by the Government. It was subnmitted that in
vi ew of the peculiar background, the Governnent may be
directed to consider the appellant\022s case for allotnent of the
and fromthe surplus land so that the purpose for which
adopti on was made and the fact that the appel lant nouri shed
a crippled lady treating her to be his own nother would set a
heal thy tradition and exanple.~ W express no opinion in that
regard. It is for the State Governnent to take a decision in the
matter in accordance with aw. But while dism'ssing the
appeal, we permt the appellant to bein possession of |and for
a period of six nmonths by which tinme the Government may be
noved for an appropriate decision in the matter. W make it
clear that by giving this protection we have not expressed any
opi nion on the acceptability or otherw se of the appellant\022s
request to the State Governnent to.allot the land to him

The appeal is disnissed subject to the aforesaid
observati ons.




