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ACT:

Industrial Disputes Act, 1947-Section- 11A-Scope of-
Whet her the arbitrator could exercise the power conferred on
a Tribunal wunder section 11A of the Act and interfere with
t he puni shment awar ded by the managerment to the workmen.

Constitution of |India, 1950, Article 227-Power of the
High Court to interfere with the decision of the managenent
and revise the punishnment to the delinquent workmen.

Model Standing orders made under Section 15(2) of the
I ndustrial Enployment (Standing Orders) Act, 1946-M S. Cs.
23, 24 and 25 scope of-Wether the discharge en masse of
wor knen val i d.

Val ue vision of Indian Industrial Jurisprudence-
Constitution of India- Articles 39, 41, 42, 43 43A and the
Gol den Rule for the Judicial resolution of an industria
di sput e.

HEADNOTE

The appel | ant manuf actures steel tubes in the outskirts
of Ahmedabad city. It started its business.in 1960, went
into production since 1964 and waggled from  infancy to
adul thood with smling profits and growing workers,
punctuated by snoul dering demands, strikes and settlenent
until there brewed a confrontation culninating in-a head-on
collision foll owi ng upon certain unhappy happeni ngs. A tota
strike ensued whose chain reaction was a whole-sale
term nation of all enployees followed by fresh recruitnent
of worknen defacto breakdown of the strike and dispute over
restoration of the removed workmen.

As per the last settlenent between the managenent and
the worknen of 4th August, 1972, it was not open to the
workmen to resort to a strike till the expiry of a period of
five years; nor could the nanagenent declare a |ock out till
then. Any dispute arising between the parties, according to
the terns arrived at were to be sorted out through
negotiation or, failing that by recourse to arbitration. The
matter was therefore, referred to an arbitrator and the
arbitrator by his award held the action cf the managenent
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warranted. The respondent challenged the decision of the
arbitrator under Article 226/227 of the Constitution and the
Hi gh Court of GQujarat reversed the award and substantially
directed reinstatement. Hence the appeals both by the
Management and the wor knen.

Di smssing the appeal s and nodi fying the awards
substantially, the Court
N

HELD: (By Majority)

Per lyer J. On behalf of D. A Desai J. and hinself.

(i) The basic assunmption is that the strike was not
only illegal but also unjustified. [210 H
147

(ii) The managenent did punish its 853 worknmen when it
di scharged them for —reasons of msconduct set out in
separate but integrated proceedings; even though with | ega
finesse, the formal” order was phrased in harm ess verbalism

[211 A]
(iii) The action taken under the general law or the
st andi ng orders, was i Il egal in t he absence of

i ndi vi duali sed charge sheet's, proper hearing and personalise
puni shment if found guilty. None of these steps having been
taken, the discharge orders were still born. But, the
management could, as inthis case it did, offer to nake out
the delinquency of the enployees and the arbitrator had, in
such cases, the full’ jurisdiction to -adjudge de novo both
guilt and puni shment. [211 B-(C]

(iv) Section 11A of the Industrial Disputes Act, 1947
does take in an arbitrator too, and in this case, the
arbitral reference, apart from section 11A is plenary in
scope. [211 C D

(v) Article 226 of t he Consti tution, however
restrictive in practice Is a power  w de enough in al
conscience, to be a friend in need when the sunmmobns cones in
acrisis froma victimof ‘injustice; and nore inmportantly
this extra-ordinary reserve power -is unsheathed to grant
final relief wthout necessary recourse to a renand. \Wat
the Tribunal may in its discretion do the H gh'Court too
under Article 226, can, if facts conpel so. [211 D E

(vi) The Award, in the instant —case, suffers’ froma
fundanmental flaw that it equates an illegal and unjustified
strike with brozen m sconduct by every workman without so
much as identification of the charge against each, after
adverting to the gravamen of his nisconduct neriting
di smissal. Passive participation in a strike which is both
illegal and unjustified does not ipso facto invite dism ssa
or punitive discharge. There nmust be active individua
excess such as master-mnding the unjustified aspects of the
strike, e.g., violence, sabotage or other reprehensible
role. Absent such gravamen in the accusation, the extrene
econom ¢ penalty of discharge is wong. An indicator of the
absence of such grievous guilt is that the managenent, after
stating in strong terns all the sins of worknen, took back
over 400 of themas they trickled back slowy and beyond the
time set, wth continuity of service, suggestive of the
dubiety of the inflated accusations and awareness of the
mnor role of the nass of worknen in the lingering strike.
Furthernore, even though all sanctions short of punitive
di scharge may be enployed by a Managenent, |ow wages and
high cost of living, dismssal of several hundreds wth
di sastrous inpact on nunerous famlies is of such sensitive
soci al concern that, save in exceptional situations, the |aw
wWill inhibit such a lethal step for the peace of the
i ndustry, the welfare of the workmen and the broader justice
that transcends transcient disputes. The human di mensions
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have decisional relevance. The discharge orders though
approved by the Arbitrator are invalid. [211 E-H, 212 A-B]
HELD FURTHER. 1. In a society, «capital shall be the
brot her and keeper of labour and cannot disown this
obligation of a partner in managenment, especially because
social justice and Articles 43 and 43A are constitutiona
mandates. The policy directions in Articles 39, 41, 42, 43
and 43A speak af the right to an adequate neans of
livelihood, the right to work, humane conditions of work,

living wages ensuring a decent standard of |Iife and
enj oynment  of | eisure and participation of workers in
management of industries. De hors these

148

mandates, law will fail  functionally. Suck is the value

vision of Indian Industrial Jurisprudence. [155 B, GH, 156
Al

2. Jural resolution of labour disputes nust be sought
inthe Taw life conplex beyond the factual blinkers of
deci ded cases, beneath the lexical littleness of statutory
tests, in_the econonmic basics of “industrial justice which
nmust enliven the consciousness ~of the Court and the corpus
juris. [154 F-@g

The golden rulefor the judicial resolution of an
i ndustrial dispute i's first to persuade fighting parties, by
j udi ci ous suggesti ons, into the peace- maki ng zone,
di sentangle the differences, narrow the mistrust gap and
convert them through consensual steps, into negotiated
justice. Law is not ' the last word in justice, especially
social justice. Moreover in an hierarchical 'system the

l[ittle man lives in the short run but nmost litigation |lives
inthe long run. So it is that negotiation first and
adj udi cation next, is a welcome formula for the Bench and

the Bar, the Managenent and Union. [157 C- E]

The anatony of a dismissal order is not a nmystery, once
it is agreed that substance, not senblance, governs the
decision. Legal criteria are not so slippery that verba
mani pul ations may outwit the Court. The fact is the /i ndex of
the mind and an order fair on its face may be taken at its
face value. But there is nore to it than that, because
sonmetines words are designed to conceal deeds by linguistic
engi neering. The formof the order of the | anguage in which
it is couched is not conclusive. The Court— wll l[ift the
veil to see the the nature of the order. [171 GH 172 A

If two factors-notive and foundation of the order-co-
exist, an interference of punishnent is reasonable though
not inevitable. |If the severance of service is effected the
first condition is fulfilled and if the foundation or causa
causans of such severance is the servant’s msconduct, the
second is fulfilled. If the basis or foundation for/ the
order of termnationis clearly not turpitudes or stigmatic
or rooted in msconduct or visited wth evil <“pecuniary
effects, then the inference of dism ssal stands negated and
vice versa. These canons run right through the disciplinary
branch of master and servant jurisprudence, both under
Article 311 and in other cases including worknen under
managenents. The | aw cannot be stultified by verba
haber dashery because the Court wll 1ift the msk and
di scover the true face. [172 C H

Masters and servants cannot be permtted to play hide
and seek with the | aw of dism ssals and the plain and proper
Criteria are not to be msdirected by termnol ogi cal cover-
ups or by appeal to psychic processes but nust be grounded
on the substantive reason for the order, whether disclosed
or undi scl osed. The Court will find out from other
proceedi ngs or docunents connected with the formal order of
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term nation what the true ground for the termnation is. If
thus scrutinised the; order has a punitive flavour in cause
or consequence, it is dismissal. If it falls short of this
test, it cannot be called a punishment. A termnation
ef fected because the master is satisfied of the m sconduct
and of the consequent desirability of termnating the
service of the delinquent servant, it is a dismssal even if
he had the right inlawto terninate with an i nnocent order
under the standing order or otherw se. Wether, in such a
case the grounds are recorded in a different proceeding from
the formal order does not detract fromits nature. Nor the
fact that, after being satisfied of the guilt, the master
abandons the enquiry and proceeds to term nate. G ven
149
an alleged msconduct and a live nexus between it and the
termi nation of service the conclusion is disnissal, even if
full benefits as on sinple ternmnation are given and non-
injurious term nology is used. [173 E-H, 174 A]

On the contrary, even if. there 1is suspicion of
m sconduct, the master may say that he does not wish to
bot her about it and nmay not go into his guilt but may fee
i ke not keeping a man he is not happy with. He may not like
to investigate nor take the risk of continuing a dubious
servant. There it /is not n dismssal, but termnation
sinmpliciter, if no injurious record of reasons or punitive
pecuniary cut back on his full termnal benefits is found.
For, in fact, misconduct is not then the noving factor in
the discharge, What is decisive is the plain reason for the
di scharge, not the strategy of  a non-enquiry or clever

avoi dance of stigmatising epithets. |If the basis is not
m sconduct, the order is saved.

[174 B-D

Managenment of Mirugan MIlls v Industrial " Tribuna

[1965] 2 SCR 148; Chartered Bank v. Enployees’ Union [1960]
3 SCR 441; \estern I ndira__Aut onpbi | e Associ ation v.
I ndustrial Tribunal, Bombay [1949] S.C R 321; Assam G| Co.
v. Workmen, [1960] 3 SCR 457; Tata Ol MIls Co. v. Wrknen,
[1964] 2 SCR 125 @ 130; Tata Engineering & Loconpotive Co.
Ltd. v. S.C. Prasad & Anr. [1969] 3 SCR 372; L. M chael and
Anr. v. Ms. Johnson Punps India Ltd., [1975] 3 SCR 372;
Wor kmen of  Sudder Office, C nnanore v. Managenent, [1970] 2
L.L.J. 620, Municipal Corporation of Geater Bonmbay v. P.S
Mal vankar, [1978] 3 SCR 1000; referred to.

Every wong order cannot be righted nmerely because it
was wong. It can be quashed only if it is vitiated by the
fundanental flaws of gross mscarriage of justice, absence
of legal evidence, perverse msreading of facts, serious
errors of lawon the face of the order, jurisdictiona
failure and the like. [182 P-Q

Wil e the renmedy under Art. 226 is extraordinary and is
of Angl osaxon vintage, it is not a carbon copy of English
processes. Article 226 is a sparing surgery but the |ancet
operates where injustice suppurates. Wile traditiona
restraints like availability of alternative remedy hol d back
the Court, and judicial power should not ordinarily rush in
where the other two branches fear to tread. judicial daring
is not daunted where glaring injustice denands even
affirmative action. The wide words of Article 226 are
designed for service of the lowy nunbers in their
grievances if the subject belongs to the Court’s province
and the renedy is appropriate to the judicial process. There
is a native hue about article 226, w thout being anglophilic
or angl ophobic in attitude. Viewed fromthis jurisprudentia
perspective the Court should be cautious both in not over
stepping as if Article 226 were as large as an appeal and
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not failing to intervene where a grave error has crept in

And an appellate power interferes not when the order
appealed is not right but only when it is dearly wong. The
difference is real, though fine. [182 G H, 183 A-B]

The principle of law is that the jurisdiction of the
Hi gh Court under Article 226 of the Constitution is limted
to holding the judicial or quasi judicial powers within the
| eading sings of legality and to see that they do not exceed
their statutory jurisdiction and correctly adm nister the
law laid down by the statute under the Act. So long as the
hi erarchy of officers and appellate authorities created by
the statute function within their anbit the manner in which
they do so can be no ground for interference. The power of
judicial supervision of the H gh Court under Article 227 of
tho Constitution (as it then stood) is not
150
greater than those under Article 226 and it nust be linmted
to seeing that atribunal functions within the limts of its
authority, The wit power is large, givenillegality and
injustice even if its wuse is severely disciplinary. The
amended Article 226 woul d enabl e the H gh Court to interfere
with an Award of the industrial adjudicator if that is based
on a conplete nmisconception of law or it is based on no
evi dence, or that no reasonable man would cone to the
conclusion to which the Arbitrator has arrived. [15 E-G 1 86
D-E]

Navi nchandra Shanker Chand Shah~ v. Manager, Ahnedabad
Cooper ative Departnent Stores Ltd., [1978] 19 Guj. L.R 108
@ 140; approved.

Rohtas Industries & Anr.~ v. Rohtas |Industries Staff
Union and Ors. [1976] 3 SCR 12: foll owed.

Nagendranath Bata and Anr. v. The Comm ssioner of Hills
Divisions and Appeals, Assam & Os., [1958] SCR 1240;
Engi neeri ng Mazdoor Sabha v. H nd Cycle Lrd. [1963] Suppl. 1
SCR 625; State of A P. v. Sreeeamn Rao, [1964] 3 SCR 25 @
33; P. H Kalyani v. Ms Air France, Calcutta, [1964] 2 SCR
104; referred to.

“Tribunal" sinpliciter has a sweeping signification and

does not exclude Arbitrator. A tribunal Iliterally means a
seat of justice, may be, a conmssion, a Court or other
adj udi catory organ created by the State. Al these are

tribunal and naturally the inmport of the word, in Section
2(r) of the Industrial Disputes Act, enbraces an arbitration
tribunal. [188 E-F-H 189 A]

Dawking v. Rokely, L.R 8 QB. 255; quoted with

approval .

An Arbitrator has all the powers wunder the terns of
reference, to which both sides are party, confer. 1In the
i nstant case, the Arbitrator had the aut hority to

investigate into the propriety of the discharge and the
veracity of the mis conduct. Even if section 11A of the
Industrial Disputes Act is not applicable, an Arbitrator
under Section 10A is bound to act in the spirit of the
| egi sl ati on under which he is to function. A conmercia
Arbitrator who derives his jurisdiction from the terns of
reference will by necessary inplication be bound to decide
according to law and when one says "according to law', it
only nmeans existing |law and the |aw | aid down by the Suprene
Court being the law of land, an Arbitrator under section 10A
will have to decide keeping in viewthe spirit of section
11A. [196 B-D

Union of India v. Bungo Steel Furniture (P) Ltd. [1967]
1 SCR 324; referred to.
Per Koshal J. (Contra)

1. The orders of discharge could not be regarded as
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orders of their dism ssal and were on the other hand, orders
of discharge sinpliciter properly passed under Mode
St andi ng order 23. [235 C DO

(a) Causes (3) and (4) of MS. O 25 speak of an
inquiry only in the case of an order falling under sub-
clause (g) of clause (1) of that MS. O The only sub cl ause
of clause (1) of MS. O 25 to which the provisions of
clauses (3) and (4) of that MS. O would be attracted is sub
clause (g) and if an order of discharge falls under MS. O
23, an inquiry under clauses (3) and
151
(4) of MS O 25 would not be a pre-requisite thereto even
t hough such an a older is nentioned in sub-clause (f) clause
(1) of that MS.O [222 H, 223 A]

(b) Under MS.Os. 23 and 25, the Managenent has the
powers to effect term nation of the services of an enpl oyee
by having recourse to either or them In action taken under
M S.O 23, no elenment” of punishment is involved and the
di scharge is a discharge sinpliciter; and that is why no
opportunity to the concerned enpl oyee to show cause agai nst
the termnation is provided for. Dismissal, however, which
an enployer may order is in‘its very nature, a punishment,
the infliction of which therefore has been nade subject to
the result of an inquiry (having the senblance of a trial in
a crimnal proceeding). Exercise of each of the two powers
has the effect of the termination of the services of the
concerned enpl oyee but nust be regarded, because of the
manner in which each has been dealt with by the MS. O as
separate and distinct fromthe other. [223 C E]

(c) To contend that once it was proved that the order
of discharge of a workman was passed by reason of a
m sconduct attributed to him by the nanagenent, the order
cannot but ampunt to an order of dismssal is wong for two
reasons. For one thing, clause (1) of MS. O 25 specifically
states in sub-cl auses (f) that ~a workman guilty of
m sconduct may be discharged under MS. O 23. This clearly
nmeans that when the enployer is satisfied that a workman has
been guilty of msconduct he nay [apart fromvisiting the
wor kman with any of the puni shments specified in-sub-clauses
(a), (b), (c), (d) and (e) of clause (1) of MS O 25]
ei ther pass against him an order of discharge for which no
i nquiry precedent as, provided for in clauses (3) and (4) of
MS.O 25 would be necessary, or nmay disnss him after
hol di ng such an inquiry which of the two kinds of order, the
enpl oyer shall pass is left entirely to his discretion. [223
E-H

It is true that the enployer cannot pass a real order
of dismissal in the garb of one of discharge. But that only
nmeans that if the order of termnation of services of an
enployee is in reality intended to push an enpl oyee and not
nerely to get rid of himbecause he is considered usel ess,
i nconveni ent or troubl esome, the order even though specified
to be an order of dismissal covered by sub clause (g) of
clause (1) of MS. O 25. On the other hand if no  such
intention is mde out the order would remain one  of
di scharge sinpliciter even though it has been passed for the
sol e reason that a msconduct is inputed to the enpl oyee.
That is how MS. Gs. 23 and 25 have to be interpreted. MS. O
25 specifically gives to the enployer the power to get rid
of "a workman guilty of msconduct’ by passing an order of
his discharge under MS. O 23. [224 A-D]

Secondl y, the reasons for the term nation of service of
a permanent workman under M S. O 23 have to be recorded in
witing and conmmunicated to himif he so desires, under
cl ause (4-A) thereof. Such reasons nust obviously consist of
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an opinion derogatory to the workman in relation to the
performance of his duties, and whether such reasons consi st
of negligence, work shirking or of serious overt acts like
theft or enbezzlenent, they would in and case amount to
m sconduct for which he may be punished under MS. O 25.
There being no case in which such reasons woul d not anount
to misconduct, the result is that MS. O 23 would be render
otiose if termination of service thereunder for m sconduct
could be regarded as a disnissal and such a result strikes
at the very root of accepted canons of interpretation. If it

was open to the Court to. "lift
152
the veil" and to hold an order of discharge to anobunt to

di smissal nerely because. the notive behind it was a
m sconduct attributed to the enployee, the services of an
enpl oyee could be termi nated without hol di ng agai nst him an
inquiry such as is contenplated by clauses (3) and (4) of
MS.O 25. [224 D QG

Bonbay Corporation v. Mlvankar [1978] 3 SCR 1000;
appl i ed.

Merely because it is the reason which weighed with the
enployer in effective the term nation of services would not
male the order of such termination as one founded on
m sconduct, for such a proposition would run counter to the
pl ai n neaning of clause (1) of MS. O 25. For an order to be
"founded" an misconduct, it nust be intended to have been
passed by way of punishnent, that is, it nust be intended to
chastise, or cause pain in body or mnd or harmor loss in
reputation or noney to the concerned worker. |If such an
intention cannot be spell ed out of the prevailing
circunstances, the order of ~discharge or the reasons for
which it was ostensibly passed, it cannot be regarded as an
order of dism ssal. Such woul d be the case when the enpl oyer
orders discharge or the interests of the factory or of the
general body of workers. [226 A-C]

Chartered Bank, Bonbay v. The Chartered Bank Enpl oyees
Union, [1960] 3 SCR 441; The Tata G| MIls Co. Ltd. [1964]
2 SCR p. 123; The Tara Engi neering and Loconotives Co. Ltd.
v. S.C. Prasad, [1969] 3 S.C. C. 372; Wrknen of ~Sudder
Ofice, G nnanore v. Managerent,. [1970] 2 L.L:J. 620
fol | oned.

The real criterion which forned the touchstone of a
test to determine whether an order of termnation of
services is an order of discharge sinpliciter or anpbunts to
dismssal is the real nature of the order, that is, the
intention with which it was passed. If the intention was to
puni sh, that is to chastise, the order nay be regarded as an
order of dismissal; and for judging the intention, the
guestion of mala fides (which is the same thing as
col ourabl e exercise of power) becones all inportant. If no
mal a fides can be attributed to the nanagenent, the order of
di scharge nmust be regarded as one havi ng been passed under
M S. O 23 even though the reason for its passage is serious
m sconduct .

(2) The arbitrator could not exercise tho power
conferred on a Tribunal under section 11A of the 1947 Act
and could not therefore interfere with the punishment
awarded by the Management to the worknen (even if the
di scharge coul d be regarded a punishnent). [235 D E]

Throughout the 1.D. Act, while ’arbitrator’ would
i nclude an unpire, a Tribunal would not include an
arbitrator but would nmean only an Industrial Tribuna
constituted under the Act wunless the context nakes it
necessary to give the word a different connotation. In sub
section (1) of section 11, the word ' Tribunal’ has been used
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in accordance with the definition appearing in clause (r)
section 2 because an arbitrator is separately nentioned in
that sub-section. |In sub-sections (2) and (3) of that
section a Board, a Labour Court, a Tribunal and a Nationa
Tri bunal have been invested with certain powers. A Tribuna
as contenpl ated by sub-sections (2) and (3) then, would not
i nclude an arbitrator. [233 A-B]

It is a well settled canon of interpretation of
statutes that the |anguage wused by the Legislature nust be
regarded as the only source of its intention unless such
| anguage is anbiguous, in which situation the Preanble to
the Act, the statenment of objects of and Reasons for
bringing it on the statute book and
153
the purpose wunderlying the legislation may be taken into
consi deration for ascertaining such intention. That the
purpose of the legislation isto fulfil a socio-economc
need, or the express object underlying it does not come into
the picture till an anbiguity is detected in the |anguage
and the 'Court nust steer clear of the tenptation to nould
the witten word according'to its own concept of what should
have been enacted. It is thus not pernmissible for the
Supreme Court to take the statements of objects and Reasons
or the purpose underlying the enactnment into consideration
while interpreting’ section 11A of the [1.D Act. [231 F-G
234 C

3. The H gh Court exceeded the limts of its
jurisdiction in interfering with the said punishrment, in the
instant case, purporting to act in the exercise of its
powers under Article 227 of the Constitution of India. [235
E- F]

The High Court, while discharging its  functions as
envi saged by that Article, does not sit as-a Court of Appea
over the Award of the Arbitrator but exercises linmted
jurisdiction which extends  only to seeing that the
arbitrator has functioned within the scope of his |ega
authority. In this view of the matter it was not open to the
High Court to revise the punishment (if the discharge is
regarded as such) neted out by the Mnagenent to the
del i nquent worknen and left intact by the arbitrator whose
authority in doing so has not been shown to -have been
exerci sed beyond the limts of his jurisdiction. [234 GE
235 A-C

Nagendra Nath Bora and Anr. v. The Conmnm ssioner — of
H1ls Division and Appeals, Assamand O's., [1958] SCR 1240;
P. H Kalyani v. Ms Air France, Calcutta, [1964] 3 SCR 25,
of AAP. v. Sree Rama Rao, [1964] 3 SCR 25; Navinchandra
Shaker chand Shaker chand Shah V. Manager Ahnmedabad
Cooperative Stores Ltd, [1978] 15 Guj. L.R 108; referred
to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1212,
2089 and 2237 of 1978.

Fromthe Judgnent and order dated 15-6-1978 of the
Gujarat High Court in Special Cvil Application No. 1150 of
1976.

Y.S. Chitale, J.C Bhatt, A K Sen, J.M Nanavati, D.C
Gandhi, A G Menses, K. J. John and K K. Manchanda for the
Appellants in C A 1212 and 2237/78 and RR. 1 in CA 2089.

V.M Tarkunde, Y.S. Chitale, P.H Parekh and N.J. Mehta
for the Appellant in CA 2089 and R 1 in CA 1212.

M C. Bhandare and B. Datta for the Intervener in CA
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1212 ( Ahnedabad Nagar Enpl oyee Union).

R K Garg, Vinal Dave and Mss Kailash Mehta for the
Intervener CGujarat Steel Tubes Mazdoor Sabha in CA 1212.

The Judgnent of V.R  Krishna lyer, and D. A Desai, JJ
was delivered by Krishna lyer, J.A D. Koshal, J. gave a
di ssenting Opi ni on.

154

KRI SHNA | YER, J.-Every litigation has a noral and,
these appeals have many, the forenost being that the
econonics of law is the essence of |abour jurisprudence.

The case in a nutshell -

An affluent Mnagenent and an indigent work force are
the two wings of the Qjarat Steel Tubes Ltd. which
manuf actures steel tubes in the outskirts of Ahnedabad city
and is scarred by an industrial dispute resulting in these
appeal s. This i ndustry, —started in 1960, went into
production since 1964 and waggled frominfancy to adul t hood
with smling profits-and growng workers, punctuated by
snoul deri ng denmand, ~ strikes and settlenents, until there
brewed a ' confrontation culmnating. in a head-on collision
fol |l owi ng-upon— certain unhappy  happenings. A total strike
ensued, whose chain reaction was a whol esale ternination of
all the enployees, followed by fresh recruitnment of workmnen,
de facto br eakdown of the strike and dispute over
restoration of the 'renmoved worknen. This cataclysm c epi sode
and its sequel formed the basis of a Section 10A arbitration
and award, a wit petition and judgnment, inevitably
spiralling up to this Court in tw appeals one by the
Managenent and the other by the Union-which have been heard
together and are being di sposed-of by this comon judgnent.
The arbitrator held the action of the Managenent warranted
while the Hi gh Court reversed the Award and substantially
directed reinstatenent.

The Judge Perspective

A few fundamental issues, factual and |egal, on which
bitter controversy raged at the bar, settle the decisiona
fate of this case. A plethora of precedents has been cited
and volunes of evidence read for our consideration by both
sides. But the jural resolution of |abour disputes must be
sought in the lawlife conpl ex, beyond the factual blinkers
of decided cases, beneath the lexical Ilittleness  of
statutory texts, in the economc basics of industria
justice which nust enliven the consciousness of the court
and the corpus juris. This Court has devel oped Labour Law on
this road basis and what this Court has decl ared hol ds good
for the country. W nmust first fix the founding faith in
this juristic branch before wunravelling the details of the
particul ar case.

Viewing fromthis vantage point, it is relevant to note
that the ethical roots of jurisprudence, wth ~-economc
overtones, are the clan vital of any country’'s |egal system
So it is that we begin with two quotations-one fromthe old

Testament and the other from Gandhiji, the |Indian New
Test anent - as perspective-setters. After all
155

i ndustrial law must set the noral-legal norns for the nodus
vivendi between the partners in managenent, nanely, Capita

and Labour. Cain reported, when asked by God about his
brother Abel, in the dd Testament: 'Am | ny brother’s
keeper ?’, ’'Yes’ was the inplicit answer in God' s curse of
Cain. In the fraternal economcs of national production

worker is partner in this biblical spirit. In our society,
Capital shall be the brother and keeper of Labour and cannot
disown this obligation, especially because Social Justice
and Articles 43 and 43A are constitutional mandates.
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Gandhiji, to whom the Arbitrator has adverted in
passing in his award, way back in March 1946, wote on
Capitalismand Strikes h the Harijan

"How shoul d capital behave when |abour strikes ? This
guestion is in the air and has great importance at the
present nonent. One way is that of suppression nanmed or

ni cknanmed ' Anerican’. It consists in suppression of |abour
through organi sed goondai sm Everybody would consider this
as wong and destructive. The other way, right and

honorabl e, consists in considering every strike on its
merits and giving |abour its due-not what capital considers
as due, but what |abour itself would so consider and
enl i ghtened public opinion acclains as just.

In nmny opi nion, enployers and enployed are equa
partners, even if enployees are not considered superior. But
what we see today is the reverse. The reason is that the
enpl oyers harness -intelligence on their side. They have the
superior advantage which concentration of capital brings
with it, ‘and they ~know how to nmake use of it...... Wi | st
capital \in Indiais fairly organised, |abour is strike in a
nore or |ess disorganised  condition in spite of Unions and
Federation. Therefore, it 1acks the power that true
conbi nati on gi ves.

Hence, ny advice to the enployers would be that should
willingly regard workers as the real owners of the concerns
whi ch they fancy they have created.

Tuned to these values are the policy directives in
Articles 39, 41, 42, 43 and 43A. They speak of the right to
an adequate nmeans of - livelihood, the right to work, humane
conditions of work, living wage ensuring a decent standard
of life and enjoynment of leisure and participation of
wor kers in nanagenent of industries. De hors these man-
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dates, law will fail functionally. Such“is the val ue-vision
of Indian Industrial Jurisprudence.

The Matrix of facts-A Pre-view

The nidus of facts which enwonb the issues of |aw may
be elaborated a little nore at this stage. In the vicinity
of Ahmedabad City, the appellant is a prosperous engi neering
enterprise which enjoys entrepreneureal excellence and
enpl oys over 800 workmen knit together into the respondent
Union called the Gujarat Steel Tubes Mzdoor Sabha (the
Sabha, for short). Fortunately, the industry has had an
i nnings of escalating profits but the worknmen have had a
running conplaint a raw deal. Frequent denands for better
conditions, followed by negotiated settlenments, have been a
lovely feature of this establishment, although the poignant
fact remains that till the dawn of the seventies, the gross
wages of the worknmen have hovered round a harrow ng hundred
rupees or nore in this thriving Ahnedabad industry.

The course of this precarious co-existence ‘was often
ruffled, and there was, now and then, some flare-up |eading
to strike, conciliation and even reference under Section 10.
VWhen one such reference was pending another unconnected
di spute arose which, alter sone twists and turns, led to an
i ndustrial break-down and a total strike. The episodic
stages of this bitter battle will have to be narrated at
length a little later. Suffice it to say that the Managenent
jettisoned all the 853 workman and recruited sone fresher to
take their place and to keep the wheels of production
noving. In the war of attrition that ensued, |abour |ost and
capitulated to Capital. At long |last, between the two, a
reference to arbitration of the disputes was agreed upon
under Section 10A of the Industrial Disputes Act 1947 (the
Act, for short). The highlight of the dispute referred for
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arbitrati on was whether the term nation orders issued by the
Managenent agai nst the worknen whose nanes were set out in
the annexure to the reference were "legal, proper and
justified"; if not, whether the workmen were "entitled to
any reliefs including the relief of reinstatement wth
continuity of service and full back wages’. The arbitrator’s
deci si on went agai nst the Sabha while, on a chall enge under
Article 226, the High Court’s judgnment virtually vindicated
its stand. This is the hang of the case. The substantia
appeal is by the Managenent while the Sabha has a margina
quarrel over a portion of the judgnent as disclosed inits
appeal . The ’'jetsami workmen, a few hundred in nunber, have
been directed to be reinstated with full or partial back pay
and this is the bitter bone of contention
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A stage-by-stage recapitul ation of the devel opnents is
i mportant to get to grips with the core controversy.

Sri Ashok Sen, for the appell ant-Managenent, and Sr
Tar kunde for the r espondent - Sabha, have ext ensively
presented their rival versions with forceful erudition. Sri
R K. Garg, of course, for some’ workmen has invoked wth
passion the socialist thrustt of the Constitution as a
substantive submi ssion and, as justificatory of t he
wor kmen’ s demands, relied on the glaring contrast between
the soaring profits “and the sagging wages, while Sri
Bhandare has pressed the |achrynose case of the severa
hundreds of ‘'interregnal’ enployees whose renoval from
service, on reinstatenent of the old, mght spell iniquity.

O ive Branch Approach: At -this stage we nust disclose
an effort at settlenent we - made wi th the hearty
participation of Sri Ashok Sen and Sri Tarkunde at the early
stages of the hearing.

The golden rule for the judicial resolution  of an
i ndustrial dispute is first to persuade fighting parties, by
j udi ci ous suggesti ons, into t he peace- maki ng zone,
di sentangle the differences, narrow the mistrust gap and
convert them through consensual steps, into negotiated
justice. Law is not the last word in justice, especially
social justice. Moreover, in our hierarchical court system
the little man lives in the short run but nost litigation
lives in the long run. So it is that negotiation first and
adj udi cation next, is a welcome formula for the Bench and
the Bar, Managenent and Union. This ’'olive Branch’ approach
brought the parties closer in our court and gave use a
better understanding of the problem although we could not
clinch a settlenment. So we heard the case in depth -and felt
that some of the legal issues did nerit. this court’s
decl aratory pronouncenent, settlenent or no | settlenent.
Mercifully, counsel abbreviated their oral argunents into an
ei ght-day exercise, sparing us the sparring nmarathon of 28
| abori ous days through which the case stretched out in the
H gh Court.

Oality ad libitemnmay be the genius of Victorian era
advocacy but in our ’'needy’ Republic with crowded dockets,
forensic brevity is a necessity. The Bench and the Bar. nust
fabricate a new shorthand formof court nethodol ogy which
will do justice to the pockets of the poor who seek right
and justice and to the limted judicial hours humanly
available to the court if the delivery systemof justice is
not to suffer obsol escence.

The facts: Back to the central facts. Proof of the
"efficient’ managenent of the Gujarat Steel Tubes Ltd. is
afforded by the testinony of larger turnover and profits,
year after year, fromthe beginning down
158
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to date. The m |l was comm ssioned in January 1964 but by
the accounting year 1971-72 the turnover had |leapt to Rs.
560 | akhs. It scaled to Rs. 680 |akhs the next year, to Rs.
1136 | akhs the year after and to Rs. 20 crores in 1974-75.
This enterprise entered the export trade and otherw se
established itself as a premer manufactory in the line.
Steel shortage is the only shackle which hanpers its higher
productivity. But its increasing shower of prosperity was a
sharp contrast, according to Sri Garg, to the share of the
wage bill. The worker star ted on a magnificent sum per
mensem of Rs. 100/- 1in toto even as late as 1970, although
some worknen, with nore service, were paid sone what higher
The extenuatory plea of the Managenent, justificatory of
this parsinmony, was that other mill-hands were receiving
nore niggardly wages in conparable enterprises. Probably,
uni oni sation, under these luridly |ow paid circunstances,
caught on and a workers' union was born sonewhere around
1966. A sensible stroke of enlightened capitalism persuaded
the Managenment to enter into agreements wth the Union
sonmewhat ‘i nprovi ng enolunents and aneliorating conditions.
By 1968, the Sabha, a later union, cane into being and
comuanded the backing of all or nost of the nmill-hands. By
March 1969, the Sabha presented a charter of denands,
foll owed by resistance fromthe Management and strike by the
workers. By July 1969, a settlenent with the Sabha was
reached. Agreenents relating to the various denands brought
quiet and respite to the industry -although it proved
tenporary.

A vivid close-up of the sequence and consequence of the
dramatic and traumatic events culmnating in the reference
to arbitration and the inpugned award is essential as
factual foundation for the decision of the issues. Even so,
we nust condense, since |abyrinthine details are not needed
ina third tier judgment. Broad lines with the brush bring
out the effect, not minute -etches which encunber the
pi cture.

An agreenent of futuristic (inport with which we my
begin the confrontational chronicle is that of April 1970.
Clause 6 thereof runs thus:

"Managenent of the Conpany -agreesto inplenent
recomendati ons of the Central Wage Boar d for

Engi neering Industries as and when finally decl ared and

all the increments granted to worknen fromtinme to tine

under this agreement shall be adjusted wth those
recomendati ons provided that such adjustnment shall not
adversely affect the wages of worknan."

The engi neering industry, where India is forging ahead,
was apparently exploitative towards |abour, and to  make
amends for this un-
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heal thy position, the Central Wage Board was appointed in
1964 although it took six long years to recomend revision
of wages to be inmplemented with effect from 1-1-1969.
Meanwhil e, the masses of workers were |living ’'below the
broad line’ Saintly patience in such a mlieu was too nmuch
to expect from hungry denmands and pressing for the
recomendati ons of the Wage Board to be converted into
i mediate cash. But, as we will presently wunravel, WAge
Board expectations’ were proving teasing illusions and
prem ses of wunreality because of non-inplenentation, viewed
fromthe Sabha's angle. The Managenent, on the other hand,
had a contrary version which we wll briefly consider
Luckily, agreed mni-increases in wages were taking place
during the years 1970, 1971 and 1972. Likew se, bonus was
al so the subject of bargain and agreenent. But in Septenber
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1971, an allegedly violent episode broke up the truce
bet ween the two, spawned crimnal cases agai nst workers, |ed
to charges of go-slow tactics and | ock-outs and burst into
suspensi on, di scharge and di sm ssal of worknen.

The crisis was tided over by continued conciliations
and two settlenents. W are not directly concerned with the
cluster of clauses therein save one. 64 worknen had been
di scharged or dism ssed, of whom hal f the nunber were agreed
to be reinstated. The fate of the other half (32 workers)
was left for arbitration by the Industrial Tribunal. The
dark clouds cleared for a while but the sky turned murky
over again, although the previous agreenent had prom sed a
| ong spell of nornmalcy. The Sabha, in Cctober 1972, net and
resolved to raise demands " of which the principal ones were
non-i mpl ement ati on of the WAage Board reconmendati ons, bonus
for 1971 and wages during the |ockout period. The primary
pat hol ogy of i ndustrial friction is attitudinal. The
Management, coul d© have (and, indeed, did, with a new Union)
solved these  problems had they regarded the Sabha as
partner, ‘not saboteur. Had the bitter conbativeness of the
Sabha been noderated, may be the showdown coul d have been
averted.

Apportioning blane does not help now, but we refer to
it here because Sri” Ashok Sen, with feeling fury, fell fou
of the criticismby the H gh Court that the Managenent had
acted inproperly in/insisting on arbitration, and argued
that when parties disagreed, arbitral reference was the only
answer and the workers’ fanatical rejection of arbitration
made no sense W need not delve into the details of the
correspondence relied. on by either side to reach the truth.
For, the Unions case is that in the prior settlenent between

the two parties arbitral reference cane only after
negoti ations failed. That was why they
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pressed the Managenment to reason together, avoi di ng

westling with each other before a slow noving unpire.

Sri Tarkunde, for the Sabha, urged that the worknen
were not intransigent but inpatient and pleaded for a
negoti ated settlement since the —main point in dispute,
nanely the inplenmentation of the Central Engi neering Wage
Board’'s reconmendati ons, was too plain to admt of
di fference, given good faith on both sides. W wll exam ne
the substance of this submission later but it needs to be
enphasi sed that worknmen, surviving on starving wages -and
with notoriously fragile staying power, are in-no nood for
adj udi catory procedures, arbitral or other, if the doors of
negotiation are still ajar. The obvious reason for this
attitude is that the Ilitigative length of the adjudicatory
apparatus, be it the tribunal, the court or the arbitrator,
is too lethargic and |ong-wi nded for worknen w thout the
wherewithal to survive and is beset wth protracted
chal |l enges either by way of appeal upon appeal or in the
shape of wit petitions and, thereafter, appeals  upon
appeals. The present case illustrates the point. \Were
wor kmen on hundred rupees a nonth demand i mmediate
negotiation the reason is that privations have no patience
beyond a point. Now and here, by negotiation, is the shop-
floor glamour. In this very matter, although the controversy
before the arbitrator fell within a small conpass, he took a
year and ninety printed pages to decide, inevitably foll owed
by a few Years and hundred and thirty printed pages of
judgrment in the High Court and a | onger spell in this Court
with slightly | esser length of judgnment. VWich workman under
Third Wrld Conditions can withstand this wasting disease
whi | e hunger | eaves no option save to do or die ? Raw life,
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not rigid logic, is the nother of |aw

After the demands were raised by the Union, the main
i ssue bei ng i mpl ement ati on of t he Wage Boar d
reconmendati ons, a stream of correspondence, neetings and
i nchoate settlenents ensued, but the crucial question, which
woul d have nmeant 'cash and carry’ for the worknmen, baffled
solution. Do negotiate since the application of the Wge
Board recomendations are beyond anbiguity, was the Sabha's
peremptory plea. W differ; therefore, go to arbitration
was the Managenent’s firmresponse. A stal emate descended on
the scene.

No breakt hrough being visible, the Sabha charged the
Managenent by its letter of January 25, 1973 with breach of
clause 6 of the Agreenment of August 4, 1972 which ran thus:

"That the parties agree that for a period of 5
years from the date of this settlenent all disputes
wi Il be solved by mutual negotiations or, failing that,
by joint arbitration under
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Section 10A of the |I.D. Act, 1947. Neither party shal
take any direct action including go-slow, strike and
| ock-out for a period of 5 years fromthe date of this
settlenent.”
Various aspersions ~of anti-labour tactics were included in
the Sabha's letter but the nbst noney-|oaded itemwas the
gri evance about the Wage Board recomrendations. The tenper,
by now, was tense.

The Managenent, on the sanme day, (January 25, 1973) set
out its version on the notice “board and the H gh Court’s
summary of it runs thus .

"The notice stated that during the course of the
neeting with the representatives of the Sabha held on
January 20, 1973 the Conpany had expressed its
willingness to inplenent the Wage Board recommendati ons
according to its interpretation on and with effect from
January 1, 1969 without prejudice to the rights and
contentions of the workmen ‘and leaving it open to the
parties to take the matter to arbitration for
resolution of the points of dispute. ~The  Sabha,
however, had turned down this suggestion-and it came to
the notice of the Conmpany that  workmen were being
instigated by making fal se representations. The Conpany
clarified that on and with effect fromJanuary 1, 1972
every workman woul d be entitled to the benefits of Wage
Board recommendations, irrespective ~of whether the
concerned wor kman had put in 240 days attendance."

The Sabha’s answer was a strike two days later. This
event of January 27 was countered quickly by the Managenent
restating its attitude on the Wage Board recomendati ons,
asserting that the strike was illegal and in breach of the
settlenent of August 4, 1972 and wholly unjustified because
the offer of reference to arbitration, negotiations failing,
had been spurned by the Sabha. The notice wound up with a
conmand and a caveat:

“"I'f the worknmen do not inmediately resune duty,
the Conpany would not be under any obligation to
continue in service those 32 worknen who have been
taken back in service pursuant to the settlenent dated
August 4, 1972. Besides, if (the worknmen) continue
causing loss to the Conpany fromtinme to time in this
manner, the Conpany will not also be bound to inplenent
the Wage Board, recommendations on and with effect from
January 1, 1969, which nay also be noted. The Conpany
hereby withdraws all its proposals unless the Wrknen
wi thdraw the strike and resume work within two days."
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This threat was dismssed by the worknen as a brutum
fulmen and the strike continued. The Managenent, therefore,
cane up on the notice board castigating the Sabha wth
i rresponsi bl e obduracy in waging an illegal and unjustified
strike. A warning of the shape of things to cone was given
in this notice. The Hi gh Court has summed it up thus:

"The Conpany gave an intimation that in view of
such obstinate attitude on the part of the Sabha and
the workmen, it had decided to wthdrawits earlier
offer to inplenent the Whge Board reconmendations on
and with effect from January 1, 1969 as already
cautioned in the notice dated January 27, 1973. The
said decision nust be taken to have been thereby
comuni cated to the worknen and Sabha. The notice
further stated that having regard to the obdurate
unr easonabl e ~and illegal attitude adopted by the
wor kmen and~ Sabha, the Conpany had decided to take
di sci'plinary pr oceedi ngs agai nst the defaul ting
workmen. In-this connection, the attention of the
wor kmen was drawn to the fact that the strike was
illegal not only because of the terns of the settlenent
dat ed August 4, 1972 but al so because of the pendency
of the reference relating to reinstatenent of 32
wor kmen before the [Industrial Court and, t hat,
t her ef ore, t he Conpany was entitled to t ake
di sci plinary action against them Finally, the Conpany
appealed to the workmen to wthdraw their illegal and
unjustified strike forthwith and to resume work."

These exercises notw thstanding, the strike raged
undaunted, the production was paral ysed and the Managenent
retaliated by an elaborate notice which dilated on its
preparedness to negotiate or arbitrate and the Sabha's
unreason in rejecting the gesture and persisting on the war
path. The stern economic sanction was brought home in a
critical paragraph:

"By this final notice ‘the workmen are /inforned
that they should withdraw the strike and resune work
bef ore Thursday, February 15, 1973. |If the worknen
resume duty accordingly, the managenent woul d be stil

willing to pay salary according to the reconmendati ons
of the Wage Board on and wth effect from January 1,
1969. Furthernore, the nmanagenent is ready and willing

torefer to the arbitration of the Industrial Tribuna
the question as to whether the managenent has
i mpl enented the settl enment dated August 4, 1972 and al

ot her | abour problenms. In spite of this, if the workmen
do not resune duty before Thursday, February 15, 1973.

then the Conpany will termnate the services of al
wor kmen who are on strike and thereafter it will run
t he
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factory by enploying new workmen. All workmen may take

note of this fact."

The count-down thus began. February 15, 1973 arrived,
and the Managenent struck the fatal blow of discharging the
strikers-all the |[Iabour force, 853 strong-and recruiting
fresh hands and thus work was resuned by February 19, 1973.

This public notice was allegedly sent to the Sabha and
circulated to such worknmen as hovered around the factory. It
is conmpbn case that the notice of February 15,1973, was not
sent to individual worknmen but was a signal for action. The
drastic consequence of disobedience was spelt out in no
uncertain termns:

"The worknmen are hereby inforned that they should
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resume duty on or before Monday, February 19, 1973

failing which the Managenent will presune that the
wor kmen want to continue their strike and do not w sh
to resune work until their demands as aforesaid are

accepted by the managenent.

Paral |l el negotiations were going on even while mailed
fist manoeuvres were being played up-thanks to the basic
goodwi I | and tradition of dispute settlenents that existed
in this conpany. Even amidst the clash of arns, bilatera
di pl omacy has a place in successful industrial relations.
The Management and the Sabha allowed the talks to continue
which, at any rate, clarified the area of discord. One thing
that stood out of these palavers was that both sides
af firmed t he pre-condition of negoti ati ons bef ore
arbitration over differences although the content, accent
and connotation of ’'negotiations’ varied with each side. No
tangible results flowed from these exercises and the
i nevitabl e happened on February 21, 1973 when the Managenent
bl otted out the entire 1ot of 853 worknen fromthe roster,
by separate orders of discharge from service, couched in
identical terms. The essential terns read thus :

"Your services are hereby terninated by giving you
one nonth’s salary in lieu of one nonth’s notice and
accordi ngly you are di scharged from service

You shoul'd collect imrediately fromthe cashier of
the factory your one nonth's notice-pay and due pay,
| eave entitlenents and gratuity, if you-are entitled to
the sane. The payrment will be nmade between 12 noon and
5p.m

If and when you desire to be enployed, you may
apply ill witing to the Conpany in that behalf and on
recei pt of the application, a reply will be sent to you
in the matter."
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Casual workmen were issued separate but simlar orders.
The Management did record its reasons for the action taken
on February 20, 1973 and forwarded themto the Sabha and to
the individual worknmen on request. The anatony  of this

proceeding is of critical inportance in deciding the
character of the action. Was it a harmless farewell to the
wor kmen who were unwilling to rejoin or_a condi gn-puni shnent

of delinquent workmen ?

The separate nmenorandum of Reasons refers to the strike
as illegal and unjustified and narrates the hostile history
of assault by workmen of the officers, their go-slow tactics
and sabotage activities, their contunacious and a host of
ot her perversities vindi cating the drastic ~action of
determ ning the services of all the enpl oyees. . The
concluding portion reads partly stern and partly / non-
commttal:

“In the interest of the Conpany it is decided to
terminate the services of all the worknmen who are on
illegal and wunjustified strike since 27th January,
1973.

Under the circunstances, it is decided that the
services of all the workmen who are on illegal and
unjustified strike should be ternmnated by way of
di scharge sinmpliciter. These worknen, however, may be
given opportunity to apply for enploynment in the
Conpany and in case applications are received for
enpl oyment from such enpl oyees, such applications may
be considered on their nerits later on

It may be nmentioned here that while arriving at
the aforesaid decision to term nate the services of the
wor krmen, various docunments, notices, correspondence




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 68

with the Union and others, records of production, etc.
have been considered and therefore the same are treated
as part of the relevant evidence to come to the
concl usi on as aforesai d.
FI NAL CONCLUSI ON

The services of all the workmen who are on ill ega
and wunjustified strike since 27-1-1973 should be
term nated by way of discharge sinpliciter and they
shoul d be offered all their |egal dues i mediately.

The Adm nistrative Manager is hereby directed to

pass orders on individual workers as per draft

attached.

We thus reach the tragic crescendo when the Managenent
and the worknmen fell apart and all the worknen's services
were severed. Wether each of these orders using, in the
cont enpor aneous reasons,
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the vocabul ary of msconduct but, in the formal part, the
expression 'discharge sinpliciter’, should be read softly as
i nnocent termnation or sternly as penal action, is one of
the principal di sputes denmandi ng deci'si on

W may as well conplete the procession of events before
taking up the major controversies decisive of the case. The
total termnation of the entire work force of 853 enpl oyees
was undoubtedly a/calamity of the first. magnitude in a
country of chroni ¢ unenpl oynent and starving wages.
Neverthel ess, under certain circunstances, discharge of
enpl oyees may well be wthin the powers of the Managenent
subject to the provisions of the Act. Wth all the strikers
struck off the rolls there was for a tinme the silence of the
grave. The conditional invitation to the enployees to seek
de novo enploynent by fresh applications which would be

considered on their nerits, left the workers cold. So the
factory remained closed until April 28,1973 when, with new
workers recruited from the open mar ket , production

recommenced. Anong the mlitants, the norale which kept the
strike going, renmained intact ‘but anobng the others the
pressure to report for enploynent becanme strong. Re-
enpl oyment  of di schar ged wor knmen began and sl ow y
snowbal | ed, so that by July 31, 1973 a substantial nunber of
419 returned to the factory.

The crack of workman’s norale was accelerated by
escal ating reenpl oynrent and the Managenent’'s restoration of
continuity of service and other benefits for re-enployed
hands. The Enployer relied on this gesture as proof of his
bond fides. Meanwhile, there were exchanges of letters
between and ’'trading’ of charges against each other. The
Management alleged that the strikers were violent. and
prevented |loyalists’ return while the Sabha was bitter that
goondas were hired to break the strike and pronote
bl ackl egs. These inputations have a fanmiliar ring-and their
i mpact on the legality of the discharge of workmen falls for

consideration a little later. The stream of events flowed
on. The Sabha protested that the Managenment was terrorising
wor knmen, exploiting their sagging spirit and illegally

insisting on fresh applications for enploynent while they
were in law continuing in services. Wth nore 'old workers’
trickling back for work and their discharge orders being
cancel l ed, the strike becane count er-productive. Many
overtures on both sides were made through letters but this
epistolary futility failed to end the inbroglio and brought
no bread. The worker wanted bread, job, and no phyrric
victory.

A crescent of hope appeared on the industrial sky. The
Management but out a 'final offer’ on May 31, 1973, calling
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on all worknen
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to rejoin last the renmai ni ng vacancies al so should be filled
by fresh recruits. The Sabha responded wth readiness to
settle and sought some «clarifications and assurances. The
enpl oyer informed

"Qur offer is open till 10-6-1973. From 11-6-1973
we shall recruit new hands to the extent necessary.
Thereafter workers who will not have reported for work
shal | have no chance left for re-enploynment with us.

We repeat that those workers who will report for
work will be taken back in enmploynent with continuity
of their services, that the orders of discharge passed
agai nst themon 21-2-1973 shall be treated as cancell ed
and they will alsobe paid the difference in wages from
1969 as per the reconmendati ons of the Wage Board."

The Sabha was willing and wote back on June 8, 1973
but sought details about the attitude of the Managenment to
the many ~pendi ng demands. Meanwhil e, the sands of tinme were
runni ng.out- and so the Sabha telegraphed on 9th June that
the workers were willing “to report for work but were being
refused work. They demanded the presence of an inpartia
observer. The reply by “the Managenent repelled these
charges, but there was some thaw in the estrangenent, since
the time for return to work of the strikers was extended
upto 16-6-73. An apparent end to a long strike was seem ngly
in sight wth the Sabha sore but driven to surrender. On
13- 6-73 the Sabha Secretary w ote back:

"This is ‘a further opportunity to you even now to
show your bona fides. If you confirmto take all the
wor knmen di scharged on 21-2-1973 as stated in your
various letters and to give them .intimation and

reasonable time to join, | will see that your offer is

accepted by the worknen."

Here, at long last, was the Management wlling to
"wel come’ back all the fornmer enployees and the Sabha

linping back to the old wheels (of work. Was the curtain
being finally drawn on the feud ? Not so soon, in a world of
bad bl ood and bad faith; or nay be, new devel opnents nake
old offers obsol ete and the expected end proves an illusion
Anyway, the victor was the Managenent and Il the vanqui shed
the Sabha and the re-enmpl oynent offered was watered down. In
our materialist cosnps, often Mght is R ght and victory
dictates norality !
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Hot upon the receipt of the Sabha's letter accepting
the of fer the Managenment back-tracked or had second thoughts
on full re-enploynent. For, they replied with a long
catalogue of the Sabha's sins, set out the story of
conpul sion to keep the production going and expl ained that
since new hands had cone on the scene full re-enploynment was
beyond them |In its new nobod of victorious righteousness,
the Managerment nodified the terns of intake of strikers and
saddl ed choosy conditions on such absorption suggestive of
breaki ng the Sabha's solidarity:
"As on the present working of the Conpany, the
Conpany, may still need about 250 nore workers
including those to be on the casual list as per the
enpl oyment position prior to the start of the strike.
You may, therefore, send to us immediately per
return of post the list of the workers who can and are
willing to join duty imediately so as to enable us to
sel ect and enpl oy the worknmen as per the requirenent of
the Conpany. Further, it would also be necessary for
you to state in your reply that you have called off the
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stri ke and have advised the workers to resunme the work

as otherwise it is not clear fromyour letter as to

whet her you are still advocating the continuance of the
strike or that you have called off the strike.

Therefore, unless we have a very definite stand known

fromyou on this issue, it may not be even now possible

for us to enter into any correspondence with you.

W nay again stress that if vyour tactics of
prol onging the issue by correspondence are continued
the nmanagenent would be <constrained to fake new
recruits and in that case, at a later date it may not
be even possible to enploy as many worknmen as nmay be
possi ble to enpl oy now. "

Nothing is nore galling, says Sri Tarkunde, than for a
Union which has lost the battle and offered to go back to
work to be told that it should further huniliate itself by
formally declaring the calling off of the strike. Sentinent
apart, the Sabha had agreed to go back, but then the
Managenent cut down 't he nunber to be re enployed to 250 and,
even this, ~on a selective basis. This selection could well
be to weed out-Union activists or to drive a wedge anong the
Uni on nmenbers. These sensitive thoughts and hard bargains
kept the two apart. The Sabha, wounded but not w ped
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out, did not eat the hunble pie. The Managenent, on account
of the intervening recruitnments and injuries inflicted-by
the strike, did not budge either

At this point we find that out of 853 enployees who had
been sacked 419 had wandered back by July 31, |eaving 434
wor kmen at flotsam Their reinstatenment becane the focus of
an industrial dispute raised by the Sabha. A few nore were
left out of this jobless nass, and through the intercession
of the Conmi ssioner of Labour both sides agreed to resolve
their disagreenment by arbitral reference under Sec. 10A of
the Act, confining the dispute to reinstatenent of 400
wor kmen di scharged on February 21-1973. A reference under
Sec. 10A materialised. The 'Labour litigation” began in My
1975 and beconing 'at each renove a |engthening chain’
| aboured from deck to deck and is comng to a close,
hopefully, by this decision. 1Is legal justice ~at such
expensive length worth the candle or counter-productive of
social justice? 1Is a streamined alternative beyond the
creative genius of Law India?

An asi de
As urgent as an industrial revolution.is an industria
law revolution, if the rule of law were at all to serve as

social engineering. The <current forensic process needs
thorough overhaul because it is over-judicialised and under-
prof essionalised, lacking in social orientation and  shop-
fl oor know how and, by its sheer slow notion and high price,
defects effective and equitable solution |eaving both
Managenment s and Uni ons unhappy. |If Parlianent would heed, we
stress this need. Industrial Justice desiderates specialised
processual expertise and agenci es.

This factual panorama, onmitting a welter of debatable
details and wealth of exciting enbellishnments, being not
germane to the essential issues, leads us to a formulation
of the decisive questions which alone need engage our
di scussi on. The Managenent night have been right in its
version or the Sabha m ght have been wonged as it wails,
but an objective assessnent of the proven facts and unbi ased
application of the declared laww Il yield the broad basis
for working out a just and |legal solution. Here, it nust be
noticed that a new Union now exists even though its
nunerical followi ng is perhaps slender. W are not concerned
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whether it is the favoured child of the Managenent, although
it has received soft treatnment in several settlements which
have sonmewhat benefited the whole work force and suggests a
syndrone not unfam liar anong sone industrial bosses
allergic to strong uni ons.
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The central problemon the answer to which either the
award of the arbitrator or the judgnent of the Hi gh Court
can be sustained as sound is whether the discharge of the
wor knen en masse was all innocuous termination or a
di sciplinary action. If the latter. the Hgh Court’s
reasoning may broadly be invulnerable. Secondly, what has
been nooted before us is a question as to whether the
evi dence before the Arbitrator, even if accepted at its face
val ue, establishes any m sconduct of any di scharged workman
and further whether the misconduct, if any, nade out is of
such degree as to warrant punitive di scharge. OF course, the
scope of Section 11A-as including arbitrators, the power of
arbitrators, given “sufficiently wide terns of reference, to
exam ne the correctness and  propriety of the punishment,
inter alia, deserve exam nati on. Li kewi se the rul es
regardi ng rei nstatement,” retrenchnment, back wages and the
like, fall for subsidiary consideration.

Prefatory to this discussion is the appreciation of the
constitutional consciousness wth regard to Labour Law. The
Constitution of Indiia is not a non-aligned parchnent but a
partisan of social justice with a direction-and destination
which it sets in ‘the Preanble and Art. 38, and so, when we
read the evidence, the rulings, the statute and the riva
pl eas we must  be gui ded by the value set of the
Constitution. W not only appraise Industrial Lawfromthis
perspective in the disputes before us but also realise that
ours is a mxed econony with capitalist nores, only slowy
wobbling towards a socialist order,  notwthstanding Sri
Garg’'s thoughts. And, after all ideals apart. '|aw can never
be higher than the econom c order and the cultura
devel opnent of society brought to pass by that /economc
order’. The new jurisprudence in.industrial relations nust
prudently be tuned to the wave-length of our constitutiona
val ues whose enphatic expression is found in a passage
qguot ed by Chief Justice Rajamannar of the Madras H gh Court.
The | earned judge observed

"The doctrine of 'laissez faire’ which held sway
in the world since the tine of Adam Smith has
practically given place to a doctrine which enphasi ses
the duty of the state to interfere inthe affairs of
individuals in the interests of the social well-being
of the entire community. As Julian Huxley remarks in
his essay on "Economic Man and Social Min": "Many of

our old ideas nmust be retranslated, so to speak, into a

new | anguage. The denocratic idea of freedom for

instance, nust lose its nineteenth century neani ng of

i ndividual liberty in the econom c sphere, and becomne

adjusted to new conception of social duties -and

responsibilities.
170

When a big enployer talks about his denmpbcratic rights
to individual freedom nmeaning thereby a claim to
socially irresponsible control over a huge industria
concern and over the Ilives of tens of thousands of
human beings whomit happens to enploy, he is talking
in a dying | anguage."

Hono econom cus can no |longer warp the social order
Even so the Constitution is anmbitiously called socialist but
realists will agree that a socialist transformation of the
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| aw of [|abour relations is a slowthough steady judicia
desideratum Until specific |egislative mandates enmerge from
Parliament the court may nould the old but not nmake the new
law. "Interstitially, fromthe molar to the nolecular’ is
the limted legislative role of the court, as Justice Hol nmes
said and M. Justice Mathew quoted (see [1976] 2 S.C.C. at
p. 343).
The Core Question

Right at the forefront falls the issue whether the
orders of discharge are, as contended by Sri Tarkunde, de

facto dismissals, punitive in inpact and, therefore, liable
to be voided if the procedural inperatives for such
disciplinary action are not conplied wth, even though
draped in silken phrases like "termination sinpliciter’. It

is coomon case that none of the processes inplicit in
natural justice and mandated by the rel evant standing orders
have been conplied with, were we to construe the orders
i mpugned as puni-shnment by way of di scharge or dism ssal. But
Sri Ashok  Sen inpressively insists that the orders here are
sinple termnati ons with no punitive conponent, as, on their
face, the orders read. To interpret otherwise is to deny to
the enployer the right,” not to dismss but to discharge,
when the | aw gi ves him option.

An anal ysis of ‘the standing orders in the background of
disciplinary jurisprudence is necessitous  at this point of
t he case.

The Model Standing orders prescribed under Section 15
of the Industrial Enploynent (Standing Oders) Act, 1946,
apply to this factory. Oder 23, clauses (1) and (4), relate
to termnation of enpl oynent of per manent wor kmen.
Termination of their services on giving the prescribed
notice or wages in lieu of such noticeis provided for. But
clause (4A) requires reasons for such termnation of service
of permanent worknmen to be recorded and, if asked for,
conmuni cated. This is obviously intended to discover the
real reason for the discharge so that remedi es avail abl e may
not be defeated by cl ever . phraseology of orders of
term nation. C ause (7) permts the services or/ non-
per manent worknmen to be terninated w thout notice
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except when such tenporary workmen are di scharged by way of
puni shment. Punitive di scharge i s prohibi ted unl ess
opportunity to show cause against charges of m sconduct is
afforded (Standing order 15). Oders of termnation of
service have to be by the Manager and in witing and copies
of orders shall be furnished to the workmen concerned.
Standing order 24 item zes the acts and om ssions which
amount to m sconduct

"According to clause (b) of the said Standing
order, going on an illegal strike or abetting, inciting
instigating or acting in furtherance thereof anpunts to

m sconduct. Standing order 25 provides for penalty

i mpossi ble on a wor kman guilty of m sconduct .

Accordi ngly anongst other punishments, a workman coul d

be visited with the penalty of discharge under order 23

of dismissal wthout notice for a m sconduct [see sub-

clauses (f) and (g) of clause (1 ) j. Cause (3)

provides that no order of dism ssal wunder sub clause

(g) of clause (1) shall be made except after hol ding an

enqui ry agai nst the workman concerned in respect of the

al | eged misconduct in the mnmanner set forth in clause

(4). Clause (4) provides for giving to the concerned

wor kman a charge-sheet and an opportunity to answer

the charge and the right to be defended by a workman
working in the same department as hi nsel f and
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production of wi t nesses and cross-exam nation of

wi tnesses on whomthe charge rests. Under clause (6),

in awarding punishment the Manager has to take into

account the gravity of the mi sconduct, the previous
record, if any, of the workman, and any other
ext enuati ng or aggravating circunstances.”

The finding of the Arbitrator that the worknmen went on
a strike which was illegal and in which they had
participated is not disputed. In this background, the
application of the procedural inperatives before term nation
of services of the worknen, in the circumstances of the
present case, has to be judged. This, in turn, depends on
the key finding as to whether the discharge orders issued by
the managenent were punitive or non-penal

The anatony of a dismssal order is not a nystery, once
we agree that substance, not senblance, governs the
decision. Legal criteria are not so slippery that verba
mani pul ations may outwit the court. Broadly stated, the face
is the indexto the mnd and an order fair on its face may
be taken " at its face value.” But there is more to it than
that, because sonetinmes words are designed to conceal deeds
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by linguistic engineering. So it is beyond dispute that the
formof the order or the |language in which it is couched is
not conclusive. The court will lift the veil to see the true
nature of the order.

Many situations arise where courts have been puzzled
because the nanifest |anguage of the termination order is
equi vocal or msleading and di sm ssals have been dressed up
as sinmple termnation. And so, judges have dyed into
di stinctions between the notive and the foundation of the
order and a variety of other variations to discover the.
true effect of an order of termination. Rulings are a nmaze
on this question but, in sum the conclusionis clear. If
two factors coexi st, an inference of puni shment is
reasonabl e though not inevitable. Wat arc they ?

If the severance of service is effected, the first
conditionis fulfilled and if the foundation ‘or / causa
causans of such severance is the servant’s mi sconduct the
second is fulfilled. If the basis or foundation for the
order of termnation is clearly not turpitudinous or
stigmatic or rooted in msconduct or visited wth evi
pecuniary effects, then the inference of disnissal stands
negated and vice versa. These canons run right throughthe
di sciplinary branch of master and servant jurisprudence,
both under Article 311 and in other cases including workmen
under managerments The |aw cannot be stultified by verba
haber dashery because the court wll [1ift the msk and
di scover the true face. It is true that decisions of 'this
Court and of the, H gh Courts since Dhingra' s case (1958 SCR
828) have been at tines obscure. if cited de hors-the ful
facts. In Sansher Singh's case the unsatisfactory state of
the law was commented upon by one of us, per Krishna lyer,
J., quoting Dr. Tripathi for support:

"In some cases, the rule of guidance has been
stated to be 'the substance of the matter’ and the
"foundation’ of the order. \When does 'notive' trespass
into 'foundation” ? Wen do we lift the veil of formto
touch the ’'substance’ ? When the Court says so. These
"Freudian’ frontiers obviously fail in the work-a-day
world and Dr. Tripathi’s observations in this context
are not without force. He says:

"As already explained, in a situation where the
order of termination purports to be a nere order of
di scharge without.
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stating the stigmatizing results of the departnenta
enquiry a Search for the ’'substance of the natter’
will be indistinguishable froma search for the notive
(real, unrevealed object) of the order. Failure to
appreciate this relationship between notive (the real

but unrevealed object) and from (the apparent, or
officially reveal ed object) in the present con text has

lead to an unreal inter-play of words and phrases
wherein synmbols I|ike '"notive', ’'substance’ 'formi or
"direct’ parade in different conbinations wthout

conmuni cating precise situations or entities in the
world of facts.’

The need, in this branch of jurisprudence, is not
so much to reach “perfect justice but to lay down a
plain test which the administrator and civil servant
can understand wthout subtlety and apply without

difficulty. After all, between ’'unsuitability’ and
"m sconduct’ thin partitions do their bounds divide’
And over the years, inthe rulings of this Court the

accent has shifted, the canons have varied and

predictability has proved difficult because the play of

l egal light and-shade” has been baffling. The |earned

Chief Justice  has in his judgerment, tackled this

probl em and explained the rule which nust govern the

determ nation of the question as to when term nation of
service of a probationer can be said to anpbunt to

di scharge sinmpliciter and when it can be said to amount

to punishment 'so as to attract the inhibition of Art

311."

Masters and servants cannot be permitted to play hide
and seek with. the law of dismissalsand the plain and
proper criteria are not to be m sdirected by term nol ogica
cover-ups or by appeal to psychic processes but nust be
grounded on the substantive reason for the order, whether
di scl osed or undi scl osed. The Court will find out from other
proceedi ngs or docunents connected with the fornal '‘order of
term nation what the true ground for the termination is. If,
thus scrutinized, the order has a punitive flavour in cause
or consequence, it is dismissal. If it falls short of this
test, it cannot be called a G punishrment. To put it slightly
differently, a termnation effected because the naster is
satisfied of the m sconduct and of the consequent
desirability of termnating the service of the delinquent
servant, it is a dismissal, even if he had the right in |aw
to termnate with an i nnocent order under the standing order
or otherwise. Wether, in such a case the grounds are
recorded in a different proceeding from the formal order
does not detract from its nature. Nor the fact that, after
being satisfied of the guilt, the naster abandons the
enquiry and proceeds to
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termnate. Gven an alleged msconduct and a |ive 'nexus
between it and the term nation of service the conclusion. is
dismssal. even if full benefits as on sinple term nation

are given and non-injurious term nology is used.

On the contrary, even if there is suspicion of
m sconduct the master nay say that he does not wsh to
bot her about it and may not go into his guilt but may fee
i ke not keeping a man he is not happy with. He may not |ike
to investigate nor take the risk of continuing a dubious
servant. Then it is not di sm ssal but term nation
sinmpliciter, if no injurious record of reasons or punitive
pecuniary cut-back on his full term nal benefits is found.
For, in fact, msconduct is not then the noving factor in
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the discharge. W need not chase other hypothetica
situations here.

What is decisive is the plain reason for the discharge.
not the strategy of a non-enquiry or clever avoidance of
stigmatizing epithets. |If the basis is not m sconduct, the
order is saved. In Murugan MIls, this Court observed:

"The right of the enployer to termnate the
services of his workman wunder a standing order, |ike

cl. 17(a) in the present case, which accounts to a

claim"to hire and fire’ an enployee as the enployer

pl eases and thus conpletely negatives security of
service which has been secured to industrial enployees

t hrough i ndustri al adj udi cati on. cane up for

consi deration before the Labour Appellate Tribunal in

Bucki ngham and Carnatic Co. Ltd. v. Wirrkers of the

Conpany. The matter then canme up before this before

this Court also in Chartered Bank v. Chartered Bank

Enpl oyees Uni on(3) and the Managenent of U B. Dutt &

Co. v. Worknen of U B Dutt & Co.(4) Wuerein the

vi ew taken by Labour Appellate Tribunal was approved

and it was held that even in-a case |like the present

the requirenents of bona fides was essential and if
the termnation of service was a col ourabl e exerci se of
the power or as aresult of victimzation or unfair
| abour practice the industrial tribunal would have the
jurisdiction to i ntervene and set asi de such
term nation. The formof the order in such a case is
not conclusive and the Tribunal can go behind the order
to find the reasons which led to the
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order and t hen —consider for itself ~whether the
term nation was a colourable exercise of the power or
was a result of victimsation or unfair ' |abour
practice. If it canme to the conclusion that the
term nation was a colourable exercise of the power or
was a result of victimsation or unfair [|abour
practice. it would have the jurisdiction to intervene
and set aside such termnation."
Again, in Chartered Bank v. Enployees Union his Court
enphasi sed
" The form of the order of termnation is not
conclusive of the true nature of the order, for it is
possible that the form may be nerely a canouflage for
an order of misconduct. It is, therefore, always open
to the Tribunal to go behind the form and 1ook at the
substance and if it cones to the conclusion, for
exanple, that though in form the order amunts to

term nation sinpliciter, it in reality cloaks a

di smissal for msconduct, it will be open to it to set

it aside as a colourabl e exercise of the Power."

A rain of rulings nmerely adds to the volune, not to the
wei ght of the proposition, and so we desist fromciting al
of them A bench of seven judges of this Court considered
this precise point in Shansher Singh's case and Chief
Justice Ray rul ed:

"The form of the order is not decisive as to
whet her the order is by way of punishnent. Even an

i nnocuously worded order term nating the service may in

the facts and circunstances of the case establish that

an enquiry into allegations of serious and grave
character of m sconduct involving stigm has been nade
ininfraction of the provision of Article 311. In such

a case the sinplicity of the formof the order will not

gi ve any sanctity. That is exactly what has happened in

the case of Ishwar Chand Agarwal. The order of
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termination IS illegal and nmust he set aside."
Sinple term nation or Punitive Discharge ?

We nust scan the present order of discharge of 853
wor kmen and ask the right questions to deci de whether they
are punishnments or innocent term nations. Neither judicia
nai vete nor managerial ingenuity will put the court off the
track of truth. What. then, are the diagnostic factors in
the orders under study ?

An isolated reading of the fornal notices termnating

their services reveal s no stigma, no penalty, no
m sconduct. They have just been told
176

of f. But the Managenent admts that as required by the
Standing orders it has recorded reasons for the discharge.
There, several pages of dammatory conduct have been heaped
on the workers collectively accounting for the resort of the
Management to the extrene step of discharging the whole |ot,
there being no alternative. Sri. A K Sen took us through
the various appeals made by the Managenent, the |osses
sustai ned. the many offers to negotiate and arbitrate, the
Sabha’' s deaf obduracy and resort to sudden strike and

violent tactics and, worst of all, its attenpts to persuade
the Central Governnent to take over the factory as a ‘sick’
mll. These ordeal's were, described by Sri Ashok Sen

graphically to justify the subm ssion that the Managenent
had no choi ce, caught' between Scylla of strike and Charybdis
of take-over, but to get rid of the strikers and recruit new
workers. |If the enployer did not discharge the strikers they
were adamant and would not return to world, ‘and the very
cl osure conpelled by the Sabha was being abused by it to
tell the Central Government that for three nonths there had
been no production and so the mll qualified to be taken
over as ‘sick’ under the Industries (Developrment and
Regul ation) Act. If the Managenent di scharged the workers to
facilitate fresh recruitment and save the factory from
statutory takeover the cry was raised that the action was
di sm ssal because an elaborate  enquiry was not held. The
Managenent had avoided injury to the worknen, argued Sr

Sen, by nerely terminating their services without resort to
di sciplinary action and recording the —unconplinentary
grounds in a separate invisible order. He al so underscored

the fact that the strike was illegal and —unjustified as
concurrently held by the Arbitrator and the H gh Court.
We agree that industrial |aw pronotes industrial |ife,

not industrial death, Any realismis the. soul” of 1ega
dynam cs. Any doctrine that destroys industrial progress
interlaced with social justice is lethal juristic and cannot
be accepted. Each side has its own version of the role of
the other which we nust consider before holding either
guilty. Sri Tarkunde told us the tale of woe of the worknen.
In 3 country where the despair of Government is appalling
unenploynent it is a terrible tragedy to put to economc
death 853 worknen. And for what? For insisting that the
pittance of Rs. 100 per nonth be raised in terms of the
Central Wage Board recommrendations, as |ong ago agreed to by
the Managenent but put of f by the tantalizing but
treacherous offer of arbitration. Wien the point admitted of
easy negotiated solution. Arbitration |ooks nice, but. since
1969, the hungry famlies have been yearning for a norse

nore, he urged. Blood, toil, sweat and tears for the workers
and all the profits’ and production for the Managenent, was
the industrial irony! Knowing that every arbitral or other
adj udi catory agency in
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India, especially when weak Labour is pitted against strong
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Capital in the sophisticated processual system consunes
considerable tine, the lowy working class is allergic to
this dilatory offer of arbitration. They just don't survive
to eat the fruits. Such was his case.

The story of violence was also refuted by Sri Tar kunde,
since the boot was on the other |eg. Goondas were hired by
the Managenent to sabotage the fundanental right to strike
and with broken hearts several of them surrendered. Wen, at
| ast, the Sabha agreed to see that all worknen reported for
work within the extended tine, the Managenent took to the
typical tactics of victimsation of refusing work for all
as first offered, and of picking and choosing even for the
250 vacancies. Moreover, other conditions were put upon the
Sabha cal cul ated to break uni onism which those famliar with
trade union nmovements would painfully appreciate. This
insult and injury apart, the orders of termnation were
painly dismissals for a series of alleged m sconducts which
were chronicled in separate proceedings. The formal order
was |ike 'a decree,  the grounds recorded contenporaneously
were |like the judgnent, to-use court vocabulary. It was
obvious that the foundation for the ternmnation was the
catena of charges set ~out by the Mnagenent. The true
character of the order could not be hidden by the unfair
devi ce of keeping a separate record and omtting it fromthe
normal comunication. “Lawis not such an.ass as yet and if
the intent and  effect is damatory the action is
di sciplinary.

Bet ween these two conpeting cases, presented by
counsel, we have to gravitate towards the correct factual-
| egal conclusion. A nunber of peripheral controversies have
been omtted fromthis statement, for brevity' s sake. Wen
two high tribunals have spread out the pros and cons it is
supererogation for this Court to essay |ikewise, and
mniaturization is a wi se husbandry of judicial resources.
First, we nust decide whether the order of termnation was a
puni tive discharge or a sinple discharge.

Here we reach the dilemma of the law for discovering
unfailing guidelines to distinguish bet ween di scharge
sinpliciter and di sm ssal sinister. The search for
infallible formulae 1is vain and only pragmatic humani sm can
help navigate towards just solutions. W have earlier
expl ai ned that from Dhingra’s case to Shanmsher Singh's case,
the law has been dithering but sonme rough and ready rules
can be decocted to serve in nost situations. Law, in this
area, is a pragmatist, not a philologist, and we have set
out the dual diagnostic tests applicable in such cases.
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It was not retrenchnent, according to the Managenent.
Then what was it ? If there was work to be  done, why
term nate services of worknmen except as punishnent ?
Because, argued Sri Sen, the workers did not work; being on
strike and the Managenent, bent on keeping the factory
goi ng, needed workmen who work. To recruit fresh hands into
the lists and to keep the old hands on the roster was doubl e
burden, and, therefore, the strikers had to be eased out to
yield place to new recruits. The object was not to punish
the workmen but to keep the factory working Accepting this
plea, as it were, the award of the arbitrator has exonerated
the Managerment of the charge of dismissal while the High
Court has held the action to be dism ssal for m sconduct and
therefore bad in I aw.

In our opinion, the facts of the case before us speak
for thenselves Here are workmen on strike. The strike is
illegal. The Management is hurt because production is
paral yzed. The strikers allegedly indulge ill objectionable.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 68

activities. The exasperated Managenent hits back by ordering
their discharge for reasons set out in several pages in the
appropriate contenporaneous proceeding. M sconduct after
m sconduct is flung on the workers to justify the drastic
action In all conscience and comopn sense, the discharge is
the puni shment for the m sconduct. The Managenent m nces no
words. What is explicity stated is not a colourless farewell
to nake way for fresh hands to work the factory wuntil the
strike is settled but a hard hitting order with grounds of
guilt and penalty of renoval.

The inference is inevitable, however, ingenious the
contrary argument, that precisely because the Managenent
found the workmen refractory in their m sconduct they were
sacked. Maybe, the managenent had no other way of working
the factory but that did not change the character of the
action taken. Once we hold the discharge punitive the
necessary consequence is that enquiry before punishnent was
adm ttedly obligatory and confessedly not undertaken. The
orders were bad on this score al one.

Sri. ‘/A.-K. Sen urged that in a dism ssal the enpl oyee is
deni ed sone of the retiral and other benefits which he gets
in a sinple discharge, ~and here all the enployees were
offered their full nonetary benefits, so that it was wong
to classify the orders -of discharge as punitive. Maybe, a
di sm ssed servant may well be disentitled to sone, at |east,
of the financial benefits which his  counterpart who-is
sinply discharged may draw. But that s not a conclusive
test. Otherwise, the master mmy 'cashier’ his servant and
camoufl age it by offering full retiral benefits. Dismssa
is not discharge plus a price. The substance of
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the action is the litrmus test. |In the present case, the
penal core, ’'tied ,4. in tooth and claw, shows up once we
probe; and the non-committal frame of the formal order is a
di sgui se. For a poor workman loss of his job is a heavy
penalty when inflicted for alleged m sconduct, for he is so
hungry that, in Gandhiji’s expressive words, he sees God
H nmsel f in a | oaf of bread.

Before we |eave this part of the case, a reference to
some industrial |aw aspects and cases nay be apposite though
a little repetitive Standing orders certified for _an
i ndustrial undertaking or the npdel Standing orders franed
under the Industrial Enploynent Standing orders Act provide

for di schar ge simpliciter, a term understood in
contradistinction to punitive discharge or-di scharge by way
of penalty. It is not unknown that an enployer resorts to

canoufl age by garbing or cloaking, a punitive discharge in
the i nnocuous words of discharge sinmpliciter. Courts have to
interpose in order to ascertain whether the discharge is one
sinmpliciter or a punitive discharge, and in doing so the
veil of language is lifted and the realities perceived. In
the initial stages the controversy raised was whether the
court/tribunal had any jurisdiction to lift such a wveil

Prove and penetrate so as to reveal the reality, but this
controversy has been set at rest by the decision in Wstern
I ndi a Aut omobil e Association v. Industrial Tribunal Bonbay.
The wide scope of the jurisdiction of industrial tribunal,

court in this behalf 1is now well established. If standing
orders or the terms of contract permt the enployer to
term nate the services of his enployee by discharge
sinmpliciter without assigning reasons, it would be open to
himto take recourse to the said term or condition and
term nate the services of his enployee but when the validity
of such termination is challenged in industrial adjudication
it would be conpetent to the industrial Tribunal to ensure
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whet her the inpugned di scharge has been effected in the bona
fide exercise of the power conferred by the terns of
empl oynment. If the discharge has been ordered by the
enpl oyer in bona fide exercise of his power, then the
industrial tribunal may not interfere with it; but the words
used in the order of discharge and the formwhich it may
have taken are not conclusive in the mtter an(l the
i ndustrial tribunal would be entitled to go behind the words
and form and decide whether the discharge is a discharge
simpliciter or not If it appears that the purported exercise
of power to terminate the Services of the enployee was in
fact the result of the mi sconduct alleged against him then
the tribunal would be justified in dealing with the dispute
on the basis; that, despite its appearance to the contrary.
the order of discharge is in effect an order of disnissal
In the exercise of this power, the
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court/tribunal would be entitled to interfere with the order
in question [see Assam Co. v. Its Workmen]. In the matter of
an order ' of discharge of an enployee as understood within
the meaning of the Industrial Disputes Act the iron of the
order and the language in which it is couched are not
decisive. If the industrial <court is satisfied that the
order of discharge is punitive or that it anount; to
victimsation or unfair |abour practice it is conpetent to
the Court/tribunal to set aside the order in a proper case
and direct reinstatenent of the enployee [see Tata oil MIls
Co. Ltd. v. Wrknmen]. The form used for ternminating the
service is not conclusive and the tribunal has jurisdiction
to enquire into the reasons which led to such termnation In
the facts of the case it was found that Standing orders
provi ded that an enployee could ask for reasons for
discharge in the case of discharge sinpliciter. Those
reasons were given before the tribunal~ by the appellant,
viz., that the respondents services were terninated because
he deliberately resorted to go-sl owand was negligent in the
di scharge of his duty. It was  accordingly held that the
services of the enpl oyee were term nated for dereliction of
duty and go-slowin his work which clearly anobunted to
puni shment for msconduct and. therefore. to pass an order
under cl. 17(a) of the Standing orders permtting discharge
simpliciter in such circunstances was clearly a colorable
exercise of power to termnate services of a workman under
the provision of the Standing orders. In these circunstances
the tribunal would be justified in going behind the order
and deciding for itself whether the termination  of the
respondent’s services could be sustained (vide Management of
Murugan MIls Ltd. v. Industrial Tribunal, Mdras & Anr.
This view was affirmed in Tata Engi neering & Loconmptive Co.
Ltd. v. S. C Prasad & Anr.(4). After approving the ratio in
Murugan MIls case, this Court in L. Mchael & Anr. v. Ms.
Johnson Punps India Ltd observed that the manner of
dressing up an order did not matter. The slightly different
observation in Wrknen of Sudder office, G nnamare v.
Managenent was explained by the Court and it was further
affirmed that since the decision of this Court in the
Chartered Bank v. The Chartered Bank Enployee’'s Union it
has taken the consistent viewthat if the termnination of
service is a colourable exercise of power vested in the
management or is a result of victimzation
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or unfair |abour practice, the court/tribunal would have
jurisdiction to intervene and set aside such termination. It
was urged that a different view was taken by this Court in
Muni ci pal Corporation of Greater Bombay v. P. S. Ml venkar &
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ors. The enployee in that was discharged from service by

payi ng one nmonth's wages in lieu of notice This action was

chal |l enged by the enployee before the Labour Court and it

was contended that it was a punitive discharged. The

Corporation contended that w der Standing order No. 26 the

Corporation had the power to discharge but there was an

obligation to give reasons if so demanded by the enpl oyee.

The Corporation had also the power to discharge by way of
puni shment. The Court in this connection observed as under

"Now one thing rmust be borne in mind that these

are two distinct and independent powers and as far as

possi bl e either should be construed so as to emascul ate

the other cr to render it ineffective. One is the power

to punish an enpl oyee for m sconduct while the other is

the power to terminate sinpliciter the service of an

enpl oyee wi thout~ any, other adverse consequence. Now.

proviso (i) to clause (1) of Standing order 26 requires

that the reason for termupation of the enploynent

should be given in witing to the enployee when

exer'ci-sing the power of  termination of service of the

enpl oyee under Standing order 26. Therefore, when the

service of an enployee i's ternminated sinpliciter under

Standi ng order 26, the reason for such term nation has

to be given to the enpl oyee and this provision has been

made in the Standing order with a view to ensuring that
the managenent does not act in an arbitrary manner. The
managenment is required to articulate the reason which
operated on its nmind in termnating the service cf the
enpl oyee. But nerely because the reason for termnating
the service of the enployeeis requiredto be given and
the reason nust obviously not be arbitrary, capricious
or irrelevant-it would not necessarilyin every case
nake the order or termination punitive in character so
as require conpliance with the requirenment of clause

(2) of Standing order 21 read with Standi ng order 23.

O herwi se. the power of termnation of service of an

enpl oyee under Standing order 26 would be /'rendered

neani ngl ess and futile for in no case it ‘would be
possible to exercise it. O course, if nisconduct of
the enpl oyee constitutes the
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foundation for termnating his service, then even if

the order of termnation is purported to be nade under

Standing order 26, it nmay be liable to be regarded as

punitive in character attracting the procedure of

clause (2) of Standing order 21 read wth ~Standing
order 23, though even in such a case it may be argued
that the managenment n has not punished the enpl oyee but
has merely termnated his service under Standi ng order

26. "

It does not purport to run counter to the established
ratio that the form of the order is not decisive and the
Court can lift the veil. How ever, it may be noted that
there was an alternative contention before the Court that
even if the order of discharge was considered punitive in
character, the enployer corporation had | ed evidence before
the labour court to substantiate the charge of m sconduct
and that finding was al so affirnmed.

We are satisfied that the Managenment, whatever its
notives vis-a-vis keeping the stream of production flow ng,
did remove fromservice, on punitive grounds, all the 853
wor kren.

The law is trite that the Managenent nay still ask for
an opportunity to make out a case for dism ssal before the
Tribunal. The refinements of industrial lawin this branch
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need not detain u.s because the arbitrator did investigate
and hold that the worknen were guilty of m sconduct and the
"sentence’ of dismssal was nerited, even as the H gh Court
did reappraise and reach, on both counts, the reverse
concl usi on.
The sweep of Article 226

Once we assune that the jurisdiction of the arbitrator
to enquire into the alleged m sconduct was exercised, was
there any ground under Article 226 of the Constitution to
denol i sh that holding ? Every wong order cannot be righted
nmerely because it is wong. It can be quashed only if it is
vitiated by the fundamental flaws of gross mscarriage of
justice, absence of legal evidence, perverse nisreadi ng of
facts, serious errors of lawon the face of the order
jurisdictional failure and the |iKke.

Wil e the renedy under Article 226 is extraordinary and

is of Anglo-Saxonvintage, it.is not a carbon copy of
Engl i sh processes. Article 226 is a sparing surgery but the
| ancet oper at es wher e i njustice suppur at es. Wi | e
traditional  restraints like availability of alternative

renmedy hold back the court, and judicial power should not
ordinarily rush in where the other two branches fear to

tread, judicial daring is not daunted where glaring
i njustice demands even affirmative action
183

The wide words of Article 226 are designed for service of
the lowy nunbers in their grievances if the subject
bel ongs to the 'court’s provi nce~ and the remedy is
appropriate to the judicial process. There is native hue
about Article 226, without being angl ophile or angl ophobic
in attitude. Viewed from this jurisprudential perspective,
we have to be cautious both in not -overstepping as if
Article. 226 were as |large as an appeal and not failing to
i ntervene where a grave error has crept in. Mreover, we sit
here in appeal over the H gh Court s Judgenment. 'And an
appel | ate power interferes not when the order appealed is
not right but only when it is clearly wong. The difference
is real, though fine.

VWhat are the primary facts which have entered the

Tribunal’s verdict in holding the strikers qguilty of
m sconduct meriting di sm ssal ? W nust pause to renpve a
confusion and enphasise that the dism ssal, order is  not

agai nst the Union but the individual workers. Wat did each
one do ? Did his conduct, when sifted and scrutinised, have
any excul pation or extenuation ? Not strikers in the nass,
but each worker separately, must be regarded as the unit of
di sciplinary action. Each one’s role and the ~degree of
turpitude, his defence on guilt and punishnent, nust be
adj udged before economic death sentence is inflicted. A
typical trial process instance wll illumne the point.
Suppose there is case of arson and nurder in a  village
because of communal faction and a hundred nmen from the
aggressive community are charged in court wth serious
of fences. Suppose further that convincing testinony of the
provocation and aggression by that conmunity is produced.
Can any single nenber of the violent comunity be convicted

on ' mass’ evi dence, wi t hout specific char ges of
participation or clear proof of constructive involvenent ?
Judi cial perspicacity clears this comon fallacy. It is

dangerous to mass-convict on the theory of conmunity built.
Anger sonetines brings in this error

In our assessnent, the arbitrator has been swayed by
generalities where particularities al one woul d have
sufficed. A long story may be nmade short by skipping the
details and focussing on essentials. W nust, in fairness,
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state that the Arbitrator, an experienced and accepted
tribunal in |abour disputes, has exhaustively brought into
the Award all available details pro and con wth over-
enphasis here and there. There are only a few confusions in
his long award but, regrettably, they happen to be on a few
fundanentals. The forenost, of course, is a mx-up between
nob- m sconduct and individual guilt. The next is getting
lost in the oceanic evidence while navigating towards a 1

specified port. The High Court too has excelled in
marshalling the details and handling the |legal issues,
al t hough, even there, shortcom ngs
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on basic issues have been pointed out by Sri A K Sen. W
too are apt to err and reverse ourselves although we try our
best to avoid error. The Suprene Court is final not because
it is infallible; it~ is infallible; because it is final
propose to examnmi ne the essential issues fromthe perspective
We have set out and in their proper jurisprudentia
beari ngs.

| f - m sconduct was basic to the discharge and no enquiry
precedent to the disnissall was made the story did not end
there in favour of the workmen. The law is well-settled that
the Managerment nmay still _satisfy the tribunal about the
m sconduct .

As a fact the arbitrator held m sconduct proved. He
further found that the circunstances justified dismssa
though he decided the order to nean discharge sinpliciter
Was mi sconduct proved agai nst each discharged worker at
| east before the arbitrator ? If it was, did every worker
deserve punitive di scharge ?

Dual jurisdictional issues arise here which have been
argued at sonme length before us. The position taken up by
Sri Sen was that the High Court could not, under Article
226, direct reinstatenent, and even it felt that the
arbitrator had gone wong in refusing reinstatement, the
court could only denolish the order and direct the
arbitrator to reconsider the issue. Wat belonged, as a
di scretionary power, to a tribunal or other adjudicatory
body could not be wested by the wit court. To put it

pithily, regarding the relief of —_reinstatenent, t he
arbitrator could but would not and the Hi gh Court would but
could not. (We will deal later wth the point that the

arbitrator had hinself no power under Section 11 A of the
Act but did have it in view of the wide terns of reference.)

The basis of this subnmission as we conceive it. is the
traditional limtations woven around hi gh prerogative wits.
Wthout examining the correctness of this Limtation, we
disregard it because while Article 226 has been inspired by
the royal wits its sweep and scope exceed  hide-bound
British processes of yore. W are what we are because our
Constitution-framers have felt the need for a ‘“pervasive
reserve power in the higher judiciary to right w ongs under
our conditions. Heritage cannot hanstring; nor ' custom
constrict where the |language used is wsely wde. The
British paradigns are not necessarily nodels in the Indian
Republic. So broad are the expressive expressions designedly
used in Article 226 that any order which should have been
made by the |l ower authority could be nmade by the H gh Court.
The very width of the power and the disinclination to

nmeddl e, except where gross injustice or fatal illegality and
the like are present inhibit the exercise but do not abolish
the power.
185

W may dilate a little nore on Article 226 vis-a-vis

awards of arbitrators. The first linmb of the argument is
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that when there is a voluntary joint subnmission of an
i ndustrial dispute to an Arbitrator naned by them under s.
10A of the Industrial Disputes Act, he does not function as
a Tribunal and is not anenable to the jurisdiction of that
Court under Article 227 or wunder Article 226. Wthout
further el aboration this contention can be negatived on a
decision of this Court in Rohtas Industries Ltd. & Anr. v.
Rohtas Industries State Union ors. (1) This Court observed
that as the Arbitrator wunder s. 10A has the power to bind
even those who are not parties to the reference or agreenent
and the whol e exercise under s. 10A as well as the source of
the force of the Award on publication derived from the
statute, it 1is legitinate to regard such an arbitrator now
as part of the infrastructure of the sovereigns dispensation
of justice, thus falling wthin the rainbow of statutory
tribunals anenable to judicial review.

The second I|inb of~ the argument was that a wit of
certiorari could not be issued to correct errors of facts.
In this connectionafter affirmng the ratio in Engi neering
Mazdoor Sabha v. H nd Cycle Ltd., this Court observes that
what is inmportant is a question of law arising on the face
of the facts found and its resolution ex facie or sub
silentio. The Arbitrator nmay not state the |aw as such; even
then such acute silence confers no greater or subtler
imunity on the award than plain speech. W do not dilate on
this part of the argument as we are satisfied that be the
test the deeply enbedded rules to issue certiorari or the
traditional grounds to set aside an arbitration award ’'thin
partition do t heir = bounds divide’ on the facts and
circunstances of the present case. Broadly stated, the
principle of lawis that thejurisdiction of the H gh Court
under Article 226 of the Constitution is limted to holding
the judicial or quasi-judicial tribunals or admnistrative
bodi es exercising the quasi-judicial powers wthin the
| eading strings of legality and to see that they do not
exceed their statutory jurisdiction-and correctly adm nister
the law laid down by the statute under which they act. So
long as the hierarchy of officers and appellate authorities
created by the statute function wthin their ~anbit the
manner in  which they do so can_ he no ground for
interference. The power of judicial supervision of the High
Court under Article 227 of the Constitution (as it -then
stood) is not greater than those under Article 226 and it
nmust be limted to seeing that a tribunal functions wi thin
the limts of its authority [see Nagendra Nath Bora & Anr.
v. The Commissioner of HIls Division & Appeals, Assam &
ors.(a) ]. This led to a proposition that in
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exercising jurisdiction under Article 226 the Hi gh Court is
not constituted a Court of appeal over the decision of
authorities, adnmnistrative or quasi-judicial. Adequacy or
sufficiency of evidence is not its neat. It is not the
function of a High Court in a petition for a wit under Art
226 to review the evidence and to arrive at an independent
finding on the evidence. [See State of Andhra Pradesh v. S
Shree Rama Rao ] A constitution Bench of this Court in P
H Kalyani v. Ms-. Air France, Calcutta ) succinctly set
out the limts of the jurisdiction of the H gh Court in
dealing with a wit petition. It was said that in order to
justify a wit of certiorari it nust be shown that an order
suffers froman error apparent on the face of the record. It
was further pointed out that in the finding of fact is nade
by the inmpugned order and it is shown that it success from
an error of law and not of fact, a wit under Article 226
woul d i ssue, and, while so saying, the decision in Nagendra
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Nath Bora's case was affirned. Follow ng the aforenentioned
decision, the Qujarat H gh Court in Navinchandra Shakerchand
Shah v. Manager, Ahnedabad Coop. Departnent Stores Ltd.
observed that the amended Article 226 woul d enabl e the High
Court to interfere wth an Award of the industria
adjudicator if that is based on a conplete m sconception of
law or it is based on no evidence or that no reasonabl e man
woul d cone to the <conclusion to which the Arbitrator has
arrived.

Even apart from but while approving, the Cujarat
ruling in 19 GL.R p. 108 cited before us, we are satisfied
that the wit power is larger given illegality and
injustice, even if its 'use is severely discretionary as
deci ded cases have repeatedly laid down. W over-rule the
objection of invalidity of the H gh Courts order for want of
power .

The nore serious question is whether the arbitrator had
the plenitude of power to re-exam ne the punishment inposed
by the Managenent, even if he disagreed with its severity.
In this ‘ease the arbitrator expressed hinself as concurring
with the —punishment. But ~if he had disagreed, as the High
Court, in his place, did, could he have interfered? Armed
with the |anguage of =~ Sec. 11A, which confers wi de origina
power to the tribunal to re-fix the 'sentence’, Sri Sen
argued that an arbitrator was uncovered by this new Section.
So, even if he would, he could not. And, in this case if he
could, he would not. There the matter ended, was the
argunent. We di sagree. Even if he could. he would not, true;
but that did not preclude the High Court fromreview ng the
order in exercise of its extraordi nary constitutional power.
Moreover, Sec. 11A did clothe the arbitrator with sinmlar
187
power as tribunals, despite the doubt created by the
abstruse absence A of specific nention of "arbitrator’ in
Sec. 11A. This position needs closer exam nation and turns
on interpretational [imtations. ~ At this st age, to
facilitate the discussion, we nmay read the provision

"11A. Where an industrial dispute relating to the

di scharge or disnissal of a workmen has been referred

to a 1 Labour Court, Tribunal or National Tribunal for

adj udi cation and, in the course of the adjudication
proceedi ngs, the Labour Court, Tribunal  or Nationa
Tribunal, as the case may be, is satisfied that the

order of discharge or dismssal was not justified, it

may, as it thinks fit, or give such other relief to the

Workman on such terms and conditions, if any, as it

thinks fit, or give such other relief to the workman,

i ncluding the award of any |esser punishment in |ieu of

di scharge or dismssal as the circunstances of the case

may require:

Provided that in any proceedi ng under this section
the Labour Court Tribunal or National Tribunal as the
case may be, shall rely on the materials on record and
shall not take any fresh evidence in relation to the
matter".

Sec. 11A was introduced in purported inplenentation cf
the 1.L.O reconmendation which expressly referred, inter
aliato arbitrators. The Staterment of objects and Reasons
which illumnes the words of the legislative text when it is
half-1it, even if it cannot directly supplenment the section
does speak of the 1.L.0o. recomrendations and, in terns of
tribunals and arbitrators. Wen it canme to drafting Section
11A the. word ‘'arbitrator’ was missing. Was this of
deliberate legislative design to deprive arbitrators, who
di scharge identical functions as tribunals wunder the
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Industrial Disputes Act, of sone vital powers which vested
intheir tribunal brethren ? For what nystic purpose could
such distinction be ? Functional |y, tribunals and
arbitrators being to the sanme brood. The entire scheme, from
its I.L.O genesis, through the objects and Reasons, fits in
only with arbitrators being covered by Section 11A, unless
Parlianment cheated itself and the nation by proclaimng a
great purpose essential to industrial justice and, for no
rhyme or reason and wttingly or wunwittingly, wthdraw ng
one vital word. Every reason for clothing tribunals wth
Sec. 11A powers applies a fortiori to arbitrators. Then why
omt ? Could it be a synopic om ssion which did not affect
the semantics because a tribunal, in its w der connotation

enbraced every adjudicatory organ, including an arbitrator ?
An econony of words is a legislative risk before a judiciary
accustoned to the Angl o- Saxon neticul ousness in
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drafting. W may easily see neaning by one construction. A
"tribunal’ is  nerely a seat of justice or a judicial body
with jurisdiction to render justice. If an arbitrator
fulfils this functional role and he does -how can he be
excluded from these scope of the expression ? A caste
di stinction between courts, tribunals, arbitrators and

others, is functionally fallacious and, in our context,
stens from confusion. The Section nmakes only a
hi erarchical, not functional, difference by speaking of

tribunals and national tribunals. So we see no ground to
truncate the natural meaning of ’Tribunal’ on the supposed
intent of Parliament to omt irrationally the category of
adj udi catory organs known as arbitrators. To cut down is to
cripple and the art of _interpretation -makes  whole, not
nmutilates, furthers the expressed purpose, not hanpers, by
narrow literality.
Section 2(r) defines Tribunal thus:
" Tri bunal’ nmeans an I ndustri al Tri buna
constituted under Section 7A and includes an Industria
Tri bunal constituted beforethe 10th day of March
1957, under this Act,
Prima-facie it is a different category fromarbitrators but
all statutory definitions are subject to contextual changes.
It is perfectly open. to the court to give the natural
meaning to a word defined in the Act if the context in which
it appears suggests a departure fromthe definition because
then there is sonething repugnant in the subject or context.
Then what is the natural neaning of- the  expression

“"Tribunal"? A ’'tribunal’ literally means a seat of justice.
May be, justice is dispensed by a quasi-judicial body, an
arbitrator, a conmssion, a court or other  adjudicatory
organ created by the State. Al these are tribunals and

naturally the inport of the word enbraces an arbitration
tribunal. Stroud’'s Judicial Dictionary (Vol. 4 “p. 3093)
speaks of ’'Tribunal in this, wi der sense and quoted Fry,
L.J. in Dawkins v. Rokeby [L.R 8 QB. 255, affirned, L.R 7
H L. 744]:

"I accept that, with this qualification that | do
not like the word ’tribunal’. The word is, anbiguous,
because it has not like ’'court’ any ascertainable
meaning in English [aw' (Royal Acsuariumv. Parkinson
[1892] Q B. 431, cited COURT)

There is a reference to the bishop’s conm ssion of
enquiry as judicial tribunal and, significantly, specific
nmention has been made in these ternmns.
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"Di sputes between enployers and enployees are A

referred to such tribunals as the Civil Service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 35 of 68

Arbitration Tribunal, National Arbitration Tribunal and

the Industrial Disputes Tribunal". (Stroud’ s Judicia

Dictionary p. 3094)

We have hardly any doubt that ’'tribunal’ sinpliciter
has a sweeping signification and does not excl ude
"arbitrator’

Here we cone upon a fundanental di | emma of
interpretative technology vis-a-vis the judicative faculty.
VWat are the limts of statutory construction ? Does

creativity in this jurisprudential area pernmit travel into
semanti c engi neering as substitute for verbalism ? It is
i ncreasingly inportant for developing countries, where
| egislative transformation of the economc order is an
urgent item on the national agenda, to have the judiciary
play a neaningful role  in ‘the constitutional revolution
wi thout ferreting out'|laws-in the draftsnman, once the object
and effect are plain. Judges may not be too 'angl o-phonic’
| est the systemfail

It is edifying to recall from Robert Stevens' Law and
Politics of 'the House of Lords as ajudicial body:
"Moreover, Macmillan, ~who began to specialize in
the increasingly frequent tax appeals, continued to
develop this highly “artificial approach in Inland
Revenue Commi ssi oner v. Ayrshire Enployers Mitua
| nsurance Associ ation, when Parlianent had clearly
intended to nake the annual surpluses of nutua
i nsurance conpani es subject to tax, Macmillan found a
particularly formalistic argunment to showthat this had
not been the effect of section 31 of the Finance Act of
1933. He was then happily able to ~announce, "The
Legi sl ature has plainly mssed. fire."(a). O this
decision Lord Diplock was later to say that "if, as in
this case, the Courts can identify the target of
Parliamentary legislation their proper functionis to
see that it is hit: not nerely to record that it has
been mssed. Here is judicial legislation at its
worst."(3) °’
We would rather adopt Lord Diplock’s thought and have the
court help hit the legislative target, within limts, than
sigh relief that the legislative fire has missed the bull’s
eye. O course, the social philosophy of the Constitution
has, as ruled by this court in several —cases, a role in
interpretative enlightenment and judicial value vision
190

W may reinforce this liberal rule of statutory
construction, being a matter of inportance in the daily work
of the Court, by reference even to Roman Law from
Justinian’s days down to the Anerican Suprene Court.. "Not
all speci al cases can be contained in the laws and
resol utions of the Senate", said the Ronman jurist Jullianus,
"but where their nmeaning is manifest in sone case, the one
who exercises jurisdiction nust apply the provi si on
anal ogously and in this way administer justice." ‘Prof.
Bodenhei ner has explained that GCivil Law does not regard
words as the sole basis of law but allows it to be nodified

by purpose. "Celsus added the followi ng adnmonition to these
general principles of interpretation: "The laws should be
liberally interpreted, in order that their intent be
preserved".

"Samuel Thorne has shown that, during certain periods
of English nedieval history, the position of the Comron Law
towards the construction of statutes was simlar to the
general attitude of the Roman and Civil Law. Statutes were
frequently extended to situations not expressly covered by
them " (3)
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Pl owden pointed out that "when the words of a statute

enact one thing, they enact all other things which are in
the like degree," Plowden denponstrated that a statutory
renmedy at that tine was deened to be nmerely illustrative of

ot her anal ogous cases that deserved to be governed by the
same principle.

"our law (like all others) consists of two parts, viz.
OF body and soul, the letter of the law is the body of the
law, and the sense and reason of the lawis the soul of the
law.. And it often happens that when you know the letter,
you know not the sense, for sonetines the sense is nore
confined and contracted than the letter, and sometines it is
nore | arge and extensive"(5)

Prof . Bodehheimer states that the American trend is
towards a purpose-oriented rather than a plain-nmeaning rule
in its rigid orthodoxy. In United States v. Anmerican
Trucki ng Association. The U.S. Supreme Court wote:

"When the plain neaning has led to absurd or
futile results .. this Court has |ooked beyond the
words to the Purpose of the Act. Frequently, however,
even-when t he

191

pl ai n meani ng did not produce absurd results but nerely

an unreasonable one "plainly at " variance wth the

policy of the legislation as a whole" this Court has
foll owed that purpose rather than the literal words.

When aid to construction of the -neaning of words, as

used in the statute, is available, there can certainly

be no "rule of ‘law' which forbids its use, how ever,

cl ear the words may be on "superficial examnation." B

In the present case, as the narration of the facts
unfol ded, the reference of the dispute was to an arbitrator.
He reinvestigated and reassessed the evidence bearing on the
guilt of-the discharged worknmen after giving an opportunity
to both sides to adduce evi dence thereon Admittedly, he had
this power. But had he the followup power, if he held the
men guilty of punitive m sconduct, to rewei gh the quantum of
puni shnment having regard to the degree of culpability ? This
jurisdiction he enjoys if Sec. 11A includes 'arbitrators’.
This, in turn, flows fromour interference as to whether the
word 'tribunal’ takes in an adjudicatory organ- like the
arbitrator. It is plain that the expression "arbitrator’ is
not expressly nentioned in Section 11A. Nevertheless, if the
neani ng of the word ’'tribunal’ is wder rather than
narrower, it wll enbrace arbitrator as well. That is how
the dynamcs of interpretation are, in one sense, decisive
of the fate of the present appeal

Conpeting interpretative angles have contended for
judicial acceptance English preferences apart, Indian socio-
| egal conditions nust decide the choice in each situation
Sonet i mes Judges are prone to castigate creative
interpretation in preference to petrified literality by
stating that Judges declare the | aw and cannot make |aw. The
reply to this frozen faith is best borne out by Lord
Radcliffe' s blunt words:

" There was never a nore sterile controversy than
that upon the question whether a judge nakes |law. O
course he does. How can he help it ?.... Judicial |aw
is always a reinterpretation of principles in the Iight
of new conbinations of facts.. Judges do not reverse
principles once well established, but they do nodify
them extend them restrict themand even deny their
application to the conbination in hand.

Lord Devlin in his "Sanples of Lawraki ng", agreed that
Judges are fashioners of law, if not creators out of
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material supplied to them and went on to observe

“If the House of Lords did not treat itself as
bound by its own decisions, it might do its own | opping
and pruni ng

192
.... and perhaps even a Ilittle grafting, instead of
leaving all that for the legislature. But it could not
greatly alter the shape of the tree."

Even so eminent a Judge as Lord Reid | eaned to the view
that the Ilaw should be developed since it was not static
and, in this limted sense, Judges are | aw makers although
this view prevented "techni cal m nded Judges (from pressing)
precedents to their logical conclusions". On the whole, a
just and humani st interpretative t echni que, nmeani ng
permtting, is the best. W do not nmean to conclude that
Judges can take liberties with language ad libitemand it is
whol esome to be cautious as Lord Reid in Shaw v. D.P.P.
war ned: "Where Parliament fears to tread it is not for the
courts to rush in."

We are persuaded that there is nuch to learn from Lord
Denning’ s -consistent refrain about ~the inevitable creative
element in the judicial process in the interpretative area.
We pernmit ourselves a quote from Lord Denni ng because Shr
A. K Sen did draw our attention to  straightening the
creases as perm ssible but not stitching the cloth, making a
critical reference to the controversial activism of which
Lord Denning was a |eading |ight:

"The truth' is that the lawis uncertain. rt does
not cover all the situations that may arise. Tinme and
again practitioners. and judges are faced wth new
situations where the decision nay go either way. No one

can tell what the lawis until the courts decides it.
The judges do every day make law, though it is al nost
heresy to say so. |If the truth is recognized then we

may hope to escape fromthe dead hand of the past and

consciously nould new principles to neet the needs of

the present."”

M. Justice Mat hew in Kesavananda Bharti’'s case
referred with approval-and so do we-to the observations of
Justice Hol nmes.

"l recognize wthout hesitation that Judges do and
must | egislate. but they can do so only interstitially;
they are confined fromnolar to nol ecul ar notions."

193

Arthur Selwn MIller wites, "Sone have called it (the
Supreme A Court) the highest legislative chanber ~in the
nati on. Although there is no question that the Court can and
does make | aw, and does so routinely, .. ™.

Assumi ng the above approach to be too creatively nove
for traditionalism |et us approach the sane problemfroma
conventional angle authenticated by case-law. The question
of construction of s. 11A was argued at length, as to
whet her an omi ssion of any reference to Arbitrator appointed
under s. 10Ain s. 11A would suggest that the Arbitrator
under s. 10A, notwi thstanding the terms of reference, would
not enjoy the power conferred on all conceivable industria
adj udi cators under s. 11A. It was said, after referring to
the objects and reasons in respect of the bill which was
noved to enact s. 11A in the Industrial D sputes Act, that
while the 1.L.O had indicated that an arbitrator selected
by the parties for adjudication of industrial dispute nust
be invested wth power by appropriate |legislation as found
ins. 11A the Parlianent, while enacting the sectioninits
wi sdom did not include the Arbitrator even though other
adj udi cators of industrial disputes have been conferred such
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power and, therefore, it is a case of Sasus omssions.
Rel i ance was placed on d adstone v. Bower where the question
arose whether a reference to a tenancy fromyear to year in
s. 2(1) of the Agricultural Holdings Act, 1948 would al so
cover a tenancy for 18 nonths which could be term nated at
the end of the first year. The submi ssion was that even
though no notice was necessary at comon |aw because the
tenancy would automatically ternminate at the expiry of the
specified period of tenancy, the tenancy took effect as
tenancy fromyear to year by virtue of S. 2(1) of the Act so

that it continued until term nated by notice to quit and,
therefore the landlord was not entitled to possession
wi thout notice. It was further contended that if a tenancy

fromyear to year was to get the protection of the Act it is
i nconcei vabl e that tenancy for a longer duration would not
qualify for that protection. Court of Appeal negatived this
contention holding that this 4is a case sinmply of casus
om ssus and the Act is defective. The court further held
that if it were ever permssible for the Court to repair a
defective Act of Parlianent, the Court would be very glad to
do so in this case so far as the Court could. The Court will
always allow the intention of a statute to override the
defects of wording buts the Court’s ability to do so is
limted by the recognised canons of interpretation. The
Court may, for exanple, prefer an alternative construc-
194
tion which is less well-fitted to the words but better
fitted to the intention of the Act: But here, for the
reasons given by the learned Judge, there is not alternative
construction; it is sinply a case of sonething being
over | ooked. The Court-__cannot legislate for a casus
om ssions. To do so would be to usurp the function of the
| egi slature [see Magor & St. Mellons Rural District Counci
v. Newport Corporation. Were the Statute’ s neaning is clear
and explicit, words cannot ‘be interpolated. Even where the
meani ng of the statute is clear and sensible, either with or
without the omtted word, interpolation is inproper, since
the primary source of the legislative intent is in the
| anguage of the statute [see Crawford's "Construction of
Statutes"”. 1940 Edn., p. 269 extracted in S. Narayanaswani
v. G Panneersel vam] Undoubtedly, the Court cannot put into
the Act words which ’'are not expressed, and which cannot
reasonably he inmplied on any recognised principles of
construction. That would be a work of |egislation, not of
construction, and outside the province of- the Court [see
Kanmal aranj an v. Secretary of State(3).] Simlarly, where the
words of the statute are clear it would not be open to the
Court in order to obtain a desired result either to omt or
add to the words of the statute. This is not the function of
the Court charged with a duty of construction. This approach
has, however, wundergone a sea change as expressed by
Denning, I.. J. in Seaford Court Estates Ltd. v. | Asher
wherei n he observed as under
"When a defect appears a Judge cannot sinply fold
his hands and blame the draftman. He nmust set to work
on the constructive task of finding the intention of

Parliament.... and then he nust supplement the witten
words so as to give 'force and life' to the intention
of legislature ...., A judge should ask hinmself the

guestion how, if the makers of the Act had thensel ves
cone across this ruck in the texture of it, they would
have straightened it out ? He nust then do as they
woul d have done. A judge nust not alter the material of
which the Act is woven, but he can and should iron out
the creases."
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(Approved in State of Bihar & Anr. v. Dr. Asis Kunar
Mukherjee & ors. where in he observed as under:
195

This long excursion has becone inportant because, once
ina while, social Ilegislation which requires sharing of
soci al phil osophy between the Parlianment and the Judiciary;
neets with its Waterloo in the . higher courts because the
true role of interpretation shifts fromJudge to Judge. W
are clearly of the viewthat statutory construction which
fulfills the mandate of the statute nust find favour with
t he Judges, except where the words and the context rebe
agai nst such , flexibility. W would prefer to be libera
rather than |exical when  reading the neaning of industria
| egi sl ati on which develops from day to day in the grow ng
econony  of India. The necessary conclusion from this
di scussion is that the expression 'tribunal’ includes, in
the statutory setting, an arbitrator also. Contenporaneous
par-legislative material may legitimtely be consulted when
a word of ‘wider inport and of marginal obscurity needs to be
i nterpreted. So viewed, we are not in a ’'sound-proof systemn
and the |.L.O recomendation -accepted by India. and the
obj ects and Reasons of the anendi ng Act | eave no doubt about
the sense, policy and purpose. Therefore Section 11A applies
to the arbitrator i'n the present case and he has the power
to exanm ne whether the punishment inposed in the instant
case is excessive. So has the Hi gh Court, if the Award
suffers froma fundamental flaw.

A study of the' lengthy award discloses no nention of
Section 11A, and presunably, the authority was unm ndful of

that provision while rendering the verdict: Ina limted
sense, even prior to Section 11A there was jurisdiction for
a labour tribunal, including an arbitrator, to go into the

punitive aspect of the Managenent’s order. This Court has,
in a catena of cases, held that a mala fide punishment is
bad in | aw and when the puni shment is grotesquely condign or
perversely harsh or glaringly discrimnatory, an easy

i nference of bad faith, unfair | abour practice or
victimsation arises. The wi der power tn examine or
prescribe t he correct puni shrent bel ongs to

tribunal/arbitrator even under Sec.. 11 in no enquiry (or a
defective enquiry which is bad, and, therefore, can be
equated with a 'no enquiry’ situation) has been held by the
Managenent. For, then, there is no extant order of guilt or
puni shnment and the tribunal deternmines it fresh. In such a
virgin situation both culpability and quantification of
puni shrrent arc within the jurisdiction of t he
tribunal /arbitrator. The present is such a case.

Vol l eys of rulings from both sides were fired during
argunents, the target being the limted area of the
tribunal’s power to overturn the quantum of punishnent
awar ded by the Managenent. We do not think it necessary to
re-gurgitate all that has been said by this Court
196
upto now, since it is sufficient to bring out the correct
law in the 1light of the leading citations. It is
incontrovertible that where, as here, no enquiry has been
held by the Managenent, the entire subject is at |large and
both guilt and punishment, in equal neasure, may be
determ ned, wthout inhibition of jurisdiction, by the
tribunal

Lastly, as rightly urged by counsel for the Sabha, an
arbitrator has all the powers the ternms of reference, to
which both sides are party, confer. Here, admttedly, the
reference is very widely worded and includes the nature of
the punishment. The law and the facts do not call for
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further elaboration and we hold that, in any view, the
arbitrator had the authority to investigate into the
propriety of the discharge and the veracity of the
m sconduct. Even if S. 11A is not applicable, an Arbitrator
under s. 10A is bound to act in the spirit of the
| egi sl ati on under which he is to function. A conmercia
arbitrator who derives his jurisdiction from the terns of
reference will by necessary inplication, be bound to decide
according to law and, when one says 'according to law, it
only nmeans existing law and the law Jlaid down by the
Supreme Court being the law of the land, an Arbitrator under
s. 10A will have to decide keeping in viewthe spirit of S
11A [See Union of India v. Bungo Steel Furniture Pvt. Ltd.
(1967)] 1 S.C. R 324]. The Jurisdictional hurdles being thus
cleared, we mmy handl e the basic facts and the divergences
between the Arbitrator and the Hi gh Court before noul di ng
the final relief.

Prefatory to the discussion about the factum of
m sconduct and its sequel, we nmust rem nd ourselves that the

strike ~was~ illegal, having been |aunched when another
i ndustrial dispute was pending adjudication. Sec. 23 (a)
appears, at a verbal level, to convey such a neaning

although the ambit ~of sub-clause (a) may have to be
investigated fully in some appropriate case in the light of
its schenme and rationale. It |ooks strange that the pendency
of a reference on a tiny or obscure industrial dispute-and
they often pend too |ong-should block strikes on totally
unconnected yet substantial and righteous denmands. The
constitutional inplications and practical conplications of
such a veto of a valuable right to strike often |eads not to
i ndustrial peace but to seething unrest and | awless strikes.
But in the present case, both before the arbitrator and the
Hi gh Court, the parties have proceeded,” on the  agreed
footing that the strike was illegal under Section 23(a). W
do not reopen the issue at this |ate stage and assune the
illegality of the strike.

The Fatal Flaw in the Award:

The Achilles heel of the arbitrator’s award is where he
nmakes, as a substitute for specific and individuated
findings of guilt and
197
appropriate penalty vis-a-vis each workmen, a wholesale
survey of A the march of events, fromtension to breakdown,

fromfair settlenent to illegal and unjustified strike, from
futility of negotiation to readiness for arbitration, from
offer of full re-enploynent to partial ‘taking back on

application by worknen in sack cloth and ashes, by picking
and choosing after a hunble declaration that the strike has
been formally buried, from episodes of violence and
paral ysis of production to backstage nanoeuvres to get the

factory taken over as a 'sick mll’, and after  a ful
glinpse of this scenario, holds that the Sabha was always in
the wong, and inevitably, the Managenment was ' surely

reasonabl e AND, ergo, every enployee nust individually bear
the cross of m sconduct and suffer dismssal for the sins of
the Sabha |eadership-its secretary was not an enpl oyee of
the mll-by some sub-consci ous doctrine of guilt by
associ ati on! Non Sequitur.

Each link in the chain of facts has been chall enged by
the respondents but let us assume themto be true, to test
the strength of the legal fibre of the verdict. (W my
nention by way of aside, D. that the Conpany seens to be a
wel | nmanaged one.)

The cardinal distinction in our punitive jurisprudence
bet ween a commi ssion of enquiry and a Court of Adjudication,
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bet ween the cunul ati ve causes of a calamty and the specific
guilt of a particular person, is that speaking generally, we
have rejected, as a nation, the theory of conmunity guilt
and collective punishment and instead that no man shall be
puni shed except for his own guilt. |Its reflection in the
di sciplinary jurisdiction is that no worker shall be
di sm ssed save on proof of his individual delinquency.
Bl anket attainder of a bulk of «citizens on any vicarious
theory for the gross sins of some only, is easy to apply but
obnoxious in principle. Here, the arbitrator has found the
Sabha Leadership perverse, held that the strikers should
have reasonably reported for work and concluded that the
Managenent had, for survival, to nmake-do with new recruits.
Theref ore what ?

What, at long last, is the answer to the only pertinent
question in 6. a disciplinary proceeding viz. what is the
speci fic m sconduct against the particular workmen who is to
| ose his job and what is his punitive desert? Here you can't
generalise any nore than a sessions judge can, by holding a
faction responsible for a nmassacre, sentence every deni zen
of that factions village to death penalty. The |egal error
is fundanental, although lay  instinct may not be outraged.
VWhat did worker A do ? Did he join the strike or remain at
hone for fear of vengeance against blacklegs in a para-
violent situation ? Life
198
and limb are dearer than loyalty, tothe common run of nen,
and discretion is'the ’'better part ~of valour. Surely, the
Sabha conpl ai ned of Managenment’s ~goondas and the latter
sought police aid against the unruly core of strikers. In
bet ween, the ordinary rustic worknmen m ght not have desired
to be branded bl ackl egs or becone nmartyrs and woul d not have
reported for work. If not being heroic in daring to break
through the strike cordon-illegal though the strike be-were
m sconduct, the conclusion would have been different. Not
reporting for work does not lead to an irrebuttable
presunption of active participation in the strike., Mire is
needed to bring hone the nens rea and that burden’is on the
prosecutor, to wt the Managenent. Huddling together the
eventful history of deteriorating industrial relations and
perverse | eadership of the Sabha is no charge -against a
singl e worker whose job is at stake on dismissal. Wat did
he do ? Even when lawers did go on strike in the higher
Courts or organize a boycott, legally or illegally, eventop
| aw officers of the Central CGovt. did not attend -court,
argued Shri  Tar kunde, and if they did not  boycott but
nerely did not attend, could workers beneath the bread |line
be made of sterner stuff. There is force in this pragmatic
approach. The strike being illegal is a non-issue at this
level. The focus is on active participation. Mere absence,
wi t hout nore, may not conpel the conclusion of involvenent.

Li kewi se, the further blot on the strike, of | being
unjustified, even if true, cuts no ice. Unjustified, let us
assune; so what? The real question is, did the individual
wor ker, who was to pay the penalty, actively involve hinself
in this unjustified msadventure ? or did he nerely remain a
qui escent non-worker during that explosive period ? Even if
he was a passive striker, that did not visit himwth the
vice of activismin running an unjustified strike. In the
absence of proof of being mlitant partici pant the
puni shnmrent may differ. To dismss a worker, in an econony
cursed by nmassive unenploynment, is a draconian neasure as a
| ast resort. Rulings of this Court have held that the degree
of culpability and the quantum of punishnment turn on the
| evel of partici pation in t he unjustified strike.
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Regrettably, no individualised enquiry has been nade by the
Arbitrator into this significant conponent of delinquency.
Did any dismissed worker instigate, sabotage or indulge in
vandal i sm or viol ence ?

The Managenent’'s necessity to nove the mll into
production for fear of being branded a ’'sick wunit’ s
under st andabl e. OF course, collective strike 1is econonic
pressure by cessation of work and not exchange of
pl easantries. It means enbarrassing busi ness. Such a
guandary cannot alter the law. Here the legal confusion is
obvi ous.
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No i nquest into the Managenent’'s recruitnment of fresh hands
is being nade at this stage. The inquiry is into the
personal turpitudes of particular worknen in propelling an
illegal and wunjustified strike and the proof of their
separate part therein neriting dismssal. The despair of the
Management, cannot, by specious ‘transformation of |ogic, be
converted into the despair of each of the 853 worknen.
Synpat hi es shal |l not push one into fallacies.

We may now concretize this generalised criticismof the
ot herwi se wel |l -covered award. The crowd of docunents and
canping attitudes nmust have added to the strain on the
Arbitrator.

"A  vol um nous record of docunent s and
correspondence has been produced before ne by both
sides. There have been al  egations and count er
al l egations nade by both sides not only against each
ot her but even against the Police, the Departnent of
Labour and persons in Authority. The history has been
sought to be traced right from the inception of the
Conpany in 1966 or 1967, by the Conpany to show that
their conduct has been al ways proper and above reproach
and by Sabha to establish that not only the Qijarat
Steel Tubes Ltd. were not-fair ~to the enployees but
that every action of theirs good or bad was ill-
notivated, was executed with some sinister /ulterior
notives."

The Award set out the history of the Conpany, its
vi cissitudes, the hills and valleys, the |lights and shadows,
of industrial relations with nob fury and |ock-outs and
allied episodes often ending in settlenents and pious
pl edges. Then the Arbitrator stressed Clause 6 of the
Agreenent of Decenber, 1971 which bespoke a no-stri ke zone
for five years. There was reference to +the Minagement’s
promise to inplement the Wge Board recomendations. The
Arbitrator was upset that despite C ause a strike was
| aunched but was not disturbed that despite the Wage Board
proposal s, negotiations wer e bei ng baul ked and an
interm nable arbitral alternative was being offered by the
Managenent. He exclainmed: "If such a settlenment arrived at
was not respected and inpl enented the, machi nery provided by
law would 1ose all neaning and so also the sanctity of the
word of the Managenent or the word of the union. It is,
therefore, essential tn ascertain who was responsible for
the breach of the agreement so solemnly entered into. -

Serious breach by managenent is alleged and this is
given as a reason or is nade as an cause for getting rid of
the obligations
200
arising out of the agreenent which specifically could not be
term nated for five years."

The narration continues and the followi ng conclusion is
reached:

"It is thus very clear that the conpany had fully
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di scharged its obligation under the agreenent in

respect of 64 discharged or dism ssed worknen and the

ot her worknmen and the allegation made by the Sabha of

t he conpany having nmade a breach thereof 1is not

correct."”

We thus see, that at this stage, the arbitrator has
nerely made r) a generalised approach as if a conm ssion of
inquiry were going into the conduct of the Managenent and
the Sabha to discover who was bl ameworthy in the inbroglio.
The award then swiveled round to a study of the case of the
Sabha vis-a-vis the triple grievances, the Sabha had:

"I shall first deal wth the grievance regarding
demands for inplementation of the recomendations of
the Wage Board".

The long and sterile correspondence was set out and the
arbitrator arrived at the-conclusion that the insistence on
reference to arbitration as agai nst negoti ation was
justified on the part of the Managenent:

"I, therefore, have accepted the version of: the
Managenment and disbelieved the notivated denial of the
Sabha in this respect."

The culmination of the protracted discussion on the
at nosphere and environment, rather than on the actual charge
agai nst each worker, was recorded in the Award:

"I have /exhaustively, perhaps nore exhaustively
than even necessary, dealt with the allegations nade by
the Sabha that the Managenent had committed breach of
agreement by ‘refusing to accede to the demand of the
Sabha for inplenentation of recomendati ons of the Wage
Board. There appears to be no doubt that the Managenent
had agreed to inplenent the recomendati on of the Wage
Board. There is also not the |east doubt the Managenent
was ready and willing to inplenent the recomendati ons
of the Wage Board it was because it was prevented by .
the Sabha from doi ng so."
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An analysis of the Mnagenent’s conduct in the matter
of non-inplenentation of the Wge Board recomendati on was
thereafter nmade by the Arbitrator and he wound up thus :

"I amsatisfied that the Conmpany had not committed
any breach of the settlenment dated 4-8-1972 at |east so
far as inplenentation of the reconmendations of the
Wage Board is concerned. "

The question of bonus for the vyear 1971 was also
consi dered and di smi ssed and the Sabha’s case tothat extent
was negatived. Again, the plea for wages for the period of
the | ock-out was al so negatived with the observations :

"I fail to see how the Sabha can allege breach of
the agreement dated 4-8-1972 in view of  the  clear
unequi vocal terns contained in clause 4 ~of/ that
Agr eenent . "

In this strain the Award continued and the refrain was
the sane that the Sabha was in the wong. The Award even
went to the exaggerated extent of norbidly holding that the
workers were wearing printed badges which, along w th other
ci rcunst ances, anmounted to a breach of the agreenent

The Award then noved on to the strike of January 27,
1973 because it led to the dismissal of all the worknen.
Until this stage, the arbitrator was nerely painting the
background and, at any rate, did not engage hinmself in
isolating or identifying any worker or any m sconduct. He
nerely denounced the Sabha, which is neither here nor there,
inthe matter of disciplinary proceedings against each
i ndi vi dual workman. He nmissed the neat of the matter. The
rel evant portion of the Award based on generalisation proved
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this error
“I am concerned herein wth the question whether
the discharge or dismissal of the 400 workmen was | ega
and proper or not and what relief to grant to them
Approached from any point of view the action of
the Conpany appears to me to be legal, proper and
justified and the demands on behalf of these worknen
nust be rejected.”

A condemmation of the Sabha and an approval of the
Managenment’'s handling of the strike are mles away fromthe
i ssue on hand.
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We observe here also an unfortunate failure to separate
and scan the evidence with specific reference to charges
agai nst individual workman. On the contrary, all that we
find in the award is an autopsy of the strike by the Sabha

and a study of its allegedly perverse postures. A
disciplinary inquiry resulting in punishnent of particular
del i nquent's cannot but be illegal if the evidence is of nass

m sconduct by unspecified strikers  led by |eaders who are
per haps not even worknmen. W are constrained to state that
poi nted consideration of facts which nake any of the 400
workmen guilty, is a search in vain. The award being ex
facie blank fromthis vital angle, the verdict nust prinm
facie rank as void since vicarious guilt rmust be brought
hone agai nst the /actively participating nenbers of a
collectivity by positive testinony, not by hunch, suspicion
or occult intuition. The short position is this. |Is there a
puni shment of any workman ? If yes, has it been preceded by
an enquiry ? If not, does not the Managenent desire to prove
the charge before the tribunal ? If yes, what 1is the
evi dence, agai nst whom of what m sconduct ? If individuated
proof be forthcoming and relates to an illegal strike, the
further probe is this : was the strike unjustified ? If yes,
was the accused worker an active participant therein ? If
yes, what role did he play and of what acts was he author ?
Then alone the stage is set for a just punishnment. These
exercises, as an assenbly Iline process are fundanental.
Generalisation of a violent strike of a vicious’ Union
| eadership, of strikers fanatically or foolishly or out of
fear, failing to report for work, —are good -background
material. Beyond that, these nust be identified by a
rati onal process, the worknen, their individual delinquency
and the sentence according to their sin. Sans that, the
dismissal is bad. Viewed fromthis perspective, the Award
fails.

The Arbitrator cones to grips with the core question of
di scharge sinpliciter versus dism ssal as puni shnent but not
with the identification of delinquents and delinquency.
After referring to Order 23 of the Mdel Standing Orders he
goes on to state the law correctly by extracting
observations fromthe Assam G| Conpany case.

Anot her vital facet of industrial lawis that when no
enquiry has been held by the Managenent before inposing a
puni shnment (or the enquiry held is defective and bad), the
whole field of delinquency and consequent penalty is at
large for the tribunal. Several rulings support this |ogic.
W are constrained to hold that a certain observation nade
per incuriamby M. Justice Vaidyalingam strongly relied on
by Sri A K  Sen, does not accurately represent the |aw,
al t hough the | earned
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Judge had earlier stated the | aw and case-law correctly, if
we nmay say sSo with respect.

A selective study of the case-law is proper at this
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pl ace. Before we do this, a few words on the basis of the
right to strike and progressive legal thinking led by
constitutional guidelines is necessitous. The right to
uni oni se, the right to strike as part of collective
bar gai ni ng and, subject to the legality and humanity of the
situation, the right of the weaker group, viz., labour, to
pressure the stronger party, viz., capital, to negotiate and
render justice, are processes recognised by industria
jurisprudence and supported by Social Justice. Wile society
itself, in its basic needs of existence, may not be held to
ransomin the name of the right to bargain and strikers rmnust
obey civilised norms in_ the battle and not be vulgar or
violent hoodlunms, |Industry, represented by intransigent
Managenents, nay well be nade to reel into reason by the
stri ke weapon and cannot then squeal or wail and conpl ain of
loss of profits or ~other ill-effects but nust negotiate or
got a reference made. The broad basis is that workers are
weaker al though they are the producers and their struggle to
better their ot has the sanction of the rule of |aw Unions
and strikes are no nore conspiracies than professions and
political parties are, and, being far weaker, need succour
Part IV of the Constitution, read with Art. 19, sows the
seeds of this burgeoning jurisprudence. The Gandhi an quote
at the begi nning of ‘this judgenent sets the tone of economc
equity in Industry. O course, adventurist, extrem st,
extraneously inspired and puerile strikes, absurdly insane
persi stence and viol ent or scorched earth policies boonerang
and are anathenma for the law. Wthin these paranmeters the
right to strike is integral to collective bargaining.

Responsi bl e trade uni onism is an i nstrunent of
concerted action and the laissez faire | aw that all strikes
are ipso facto conspiracies, is no |longer current coin even
in Adam Smith's English country. Lord Chorley, in Mdydern Law
Revi ew, Vol. 28, 1965, p. 451, is quoted as saying that |aw
nmust be altered as a consequence of Rookes v. Barnard, so as
to remobve the effects of decisions of conspiracy and
intimdation. He goes on to state that Allen v. Flood and
Quinn v. Leathemtaking the conspiratorial view nust never
be permitted to be quoted in courts. In contrast, reference
was made to WIlis on Constitutional  Law, — pp. 878-879,
wherein the Supreme Court of America reflects the inmpact of
capitalistic devel opment and the economc views of the
judges and the fact that the judges are nenbers of a social
order and a social product and the decisions are due nore to
the capitalistic systemand the world of ideas in which the
judges live. Qur Constitution is clear
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inits mandate, what with Art. 39A superadded and we have to
act in tune with the values enshrined therein

The benign attitude towards strike being what we have
outlined, the further question arises whether in<the Iight
of the accepted finding that the strike as such was illega
and, further, was unjustified, all the strikers should face
the penalty of dismissal or whether individual cases wth
special reference to active participation in the strike,
shoul d be considered. A rapid but relevant glance at the

deci ded cases my vyield dividends. In India Genera
Navi gation and Railway Co. Ltd. v. Their Wb rkmen, (supra)
this court did observe that if a strike is illegal, it
cannot be called ’'perfectly justified . But, between
"perfectly justified” and 'unjustified the nei ghbourhood is
distant. Mdre illegality of the strike does not per se spel

unjustifiability. For, in Crompton Greaves Ltd. v. Wrknen

(supra) this Court held that even if a strike be illegal, it
cannot be castigated as unjustified, unless the reasons for
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it are entirely perverse or unreasonabl e-an aspect whi ch has
to be decided on the facts and circunstances of each case.
In that decision, this Court awarded wages during the strike
peri od because the Managenent failed to prove that the
wor knen resorted to force and violence. Even in India
General Navigation and Railway Co. Ltd. (supra) where the

strike was illegal and affected a public utility service,
this Court observed that "the only question of practica
i mportance which may arise in the case of an illegal strike,

woul d be the kind or quantum of punishnment, and that, of
course, has to be modul ated in accordance with the facts and
circunst ances of each case.... There may be reasons for
di stingui shing the case of those who may have acted as nere
dunb-driven cattle fromthose who have taken an active part
in fonenting the trouble and instigating worknmen to join
such a strike or have taken recourse to violence." The court
after holding that the “strike was illegal "and that it was
not even justified" made a pregnant observation
"To determ ne the question of punishment, a clear
di stinction has to be made between those workmen who
are only joined in such a strike, but also took part in
obstructing the |oyal worknen fromcarrying on their
work, or took part in'violent denmonstrations, or acted
in defiance of |law and order, on the one hand, and
those workmen who were nor e or | ess si |l ent
participators in such a strike, on the other hand. It
is not inthe interest of the  industry that there
shoul d be a whol esale disnissal of all the workmen who
nmerely participated in such a strike. It is certainly
not in the
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interest of the worknen thenselves. ~An Ilndustria
Tribunal, therefore, has to consider the question of
puni shient , keepi ng in Vi ew t he overri di ng
consi deration of the full and efficient working of the
Industry as a whole. The punishment of dismssal or
term nation of services, has, therefore, to be inposed
on such worknmen as had not only participated in the
illegal strike, but had fonented it, and had been
guilty of violence or doing acts detrinmental to the
mai nt enance of |aw and order in the locality where work
had to be carried on."
After noticing the distinction between peaceful strikers and

violent strikers, Sinha, J., in that case, observed "it nust
be clearly understood by those who take part in an illega
strike that thereby they make thensel ves liable to be dealt
with by their enpl oyers. There may be reasons for

di stingui shing the case of those who may have acted as nere
dunb driven cattle fromthose who have taken an active part
in fonenting the trouble and instigating worknmen to/ join
such a strike, or have taken recourse to viol ence." The sane
line of dichotony is kept up :
"Both the types of worknen may have been equally
guilty of participationin the illegal strike, but it
is manifest that both are not liable to the sane kind
of puni shnent."
Significantly, the Court stressed the need for individua
chargesheet being delivered to individual workmen so that
the degree of misconduct of each and the punitive deserts of
each may be separately considered. W may as well refer to a
few nore rulings since considerable argunent was expended on
this point.

This Court in Ms. Burn & Co. Ltd. v. Their Wrknen &
Os.(1) clearly laid domm that nmere participationin the
strike would not justify the suspension or dismssal of
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wor knmen particularly where no clear distinction can be nade
bet ween those persons and the very |arge nunber of worknen
who had been taken back into service although they had
participated in the strike. After referring to the ratio in
Ms. Burn & Co. Ltd. case, this Court in Bata Shoe Co. (P)
Ltd. v. D. N Ganguly & Os.(2) observed that there is no
doubt that i f an enpl oyer nmakes an unr easonabl e
discrimnation in the natter of taking back enpl oyees there
may in certain circunmstances be reason for the industria
tribunal to interfere; but the circunstances
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of each case have to be exam ned before the tribunal can
interfere with the order of the enployer in a properly held
managerial inquiry on the ground of discrimnation. The
Court then proceeded to deternine the facts placed before
it. Sri  Sen specifically pointed out that in the Bata Shoe
Co.’s case this Court _distinguished the decision in India
General Navigation & Railway Co. Ltd.’s and observed that
the decision in that case was on the facts placed before the
Court. In_ fact, Bata Shoe Co.’'s case does not |ay down any
di stinct proposition about the treatnment to be nmeted out to
participants in strike and actually it is a decision onits
own facts.

In The Swadeshi Industries Ltd. v. Its Workmen(1), the
Managenent after /'holding that the strike was illegal
term nated the services of 230 worknen w thout fram ng any
chargesheet or holding any enquiry. 1t~ was contended that
the strike was not [ egal. The Court observed that collective
bargaining for securing inprovement on matters. |ike basic
pay, dearness allowance, bonus, provident fund and gratuity
| eave and holidays was the prinmary object of a trade union
and when denands |ike these were put forward and thereafter
a strike was resorted to in an attenpt to i'nduce the conpany
to agree to the demands or at |east to open negotiations the
strike must prima facie be considered justified. As the
order of termnation was found to be illegal it was held
that reinstatement with back wages nust follow as 'a matter
of course, not necessarily because new hands had not been
i nduct ed.

Inl. M H Press, Delhi v.. Additional Industria
Tribunal Delhi & Os.,(2) this Court- was called upon to
examne the ratioin Mdel MIIs(3) case and India Cenera
Navi gation & Railway Co. Ltd. case and this Court in terns
affirmed the ratio in India General Navigation & Railway Co.
Ltd. case observing that nere taking part in_an illega
strike wthout anything further would not justify the
di smissal of all the worknen taking part in the strike.

In Indian Iron & Steel Co. Ltd. & Anr. v. Their
Worknmen(4), this Court observed that the nmanagenent of a
concern has power to direct its own internal adm nistration
and discipline but the power is not unlimted and when a
di spute arises, |Industrial Tribunals have been given the
power to see whether the term nation of service
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of a workman is justified and to give appropriate relief. It
may be noticed that the decision is prior to introduction of
s. 11A. It would thus appear that the inportant effect of
omssion to hold an enquiry was nerely this that the
tribunal would have to consider not only whether there was a
prima facie case but would decide for itself on the evidence
adduced whether the charges have been nmade out. A defective
enquiry in this connection stood on the sane footing as no
enquiry and in either case the tribunal would have
jurisdiction to go into the entire matter and the enpl oyer
woul d have to satisfy the tribunal that on the facts the
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order of dismssal or discharge was proper. (see Worknen of
Mot i pur  Sugar Factory (Pvt.) Ltd. wv. Mot i pur  Sugar
Factory(1l), and Provincial Transport Service v. State
Industrial Court) (2). Once, therefore, it was held that the
enquiry was not proper, it was irrelevant whether the
wor kman wi thdrew fromthe enquiry or participated in it, the
decision had to be on appraisal of evidence, and if it was
found that the enquiry was not proper the whole case was
open before the labour court to decide for itself whether
the charge of msconduct was proved and what punishnent
shoul d be awarded (see Inperial Tabacco Conpany of India
Ltd. v. Its Wirkmen) (3).

As agai nst the above propositions, Sri Sen relied upon
the observations of this Court in Oriental Textile Finishing
MIls, Anritsar v. Labour Court, Jullundur & Os.(4). W

fail to see how it runs_  counter to the established
principle. The Court, in fact; held that even where the
strike is illegal, before any action was taken with a view

to punishing the strikers a donestic enquiry nust be held.
Even t hough~ the Standing Oders prescribing enquiry before
puni shment did~ not provide for any  such enquiry the Court
hel d that nonetheless a donestic enquiry should have been
held in order to entitle the managenment to di spense with the
service of the workmen on the ground of m sconduct, viz.,
participation in the illegal strike. After so saying, the
Court agreed with the view of the Court in Indian Cenera
Navi gation & Railway Co. Ltd. case and reaffirned the
principle that mere taking part in-anillegal strike wthout
anyt hing further woul d not necessarily justify the disnissa
of all the workers taking part-in the strikeand that if the
enpl oyer, before dismssing a workman, gave himsufficient
opportunity of explaining his conduct and no question of
mal a fides or victimnmsation arose,
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it was not for the tribunal in _adjudicating the propriety of
such dismssal to |look into the sufficiency or otherw se of
the evidence | ed before the enquiry officer or insist on the
sanme degree of proof as was required in a court of |aw, as
if it were sitting in appeal over the decision of the
enpl oyer.

Anot her aspect of this case enphasised that it could
not be dogmatised as a matter of |aw that an overt act such
as intinmdation or instigation or violence was necessary in
order to justify termi nation of service for participating in
an illegal strike. On the facts of that case, even though it
was found that no domestic enquiry was held, reinstatenent
was refused on the ground that m sconduct was made out.

Sri Sen, of course, relied on this judgnment to show
that where a strike was resorted to and the workers were
called upon to join service within the stipulated tine, on
their failure it was open to the conpany to enploy new
hands. This is reading nmore into the ruling than is
war r ant ed.

We cannot agree that nmere failure to report for duty,
when a strike is on, necessarily neans nisconduct. Many a
workman, as a matter of prudence, may not take the risk of
facing the mlitant workmen or the Managenent’'s hirelings
for fear, especially when there is evidence in the case from
the Sabha that the Management had hired goondas and fromthe
Management that the striking vanguard was violent. It s

al so possible, in the absence of evidence to the contrary,
that several wor kmen  m ght not be posted with the
Managenent’s notice of recall or the terms on which they

were being recalled. In this view, we are not able to uphold
the conclusion of the arbitrator that the punishment of
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di smssal was appropriate for the entire mass of worknen
whose only gquilt, as proved was nothing nore than passive
participation in the illegal and unjustified strike by not
reporting for duty. The verdict is inevitable that the
di scharge i s wongful.

The only conment we reluctantly nake about the
ot herwi se thorough award of the Arbitrator is that ommibus
rhetoric about the obnoxious behaviour of a class nmay not
make-do for hard proof of specific acts of particular
persons where a punitive jurisdiction is exercised.

VWhat, then, is the normal rule in the case of w ongful
di sm ssal when the worknmen claimreinstatement wth ful
back wages ? The Hi gh Court has held the di scharge w ongf ul
and directed restoration
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with an equitable anount - of back wages. The follow ng
rulings of this Court, et al, deal with this subject

The recent case of Hi ndustan Tin Wrks v. Its Enpl oyees
(1) sets ~out the rule on reinstatenment and back wages when
the order of this Court, et al, deal with this subject :

"I't is no nore open to debate that in the field of

i ndustrial jurisprudence  a declaration can be given

that the termnation of service is bad and the workman

continues to be in - service. The spectre of comon | aw
doctrine that / contract of personal service cannot be
specifically enforced or the doctrine of mitigation of
danages does ' not haunt this branch of law. The reli ef
of reinstatenent wth continuity of service can be
granted where ‘termnation of ~service is found to be
invalid. It would nean that the enpl oyer has taken away
illegally the right to work of the workman contrary to
the relevant law or in breach of contract and
si mul taneously deprived the workman of his earnings. |If

thus the enployer is found to bein the wong as a

result of whi ch the workman is directed to be

reinstated, the enpl oyer coul d not shirk hi s

responsibility of paying the wages which the worknen

has been deprived of by the.illegal or invalid action

of the enpl oyer. Speaki ng realistically, wher e

term nation of service is questioned as invalid or

illegal and the workman has to go through the ganmut of
litigation, his capacity to sustain hinself throughout
the protracted Ilitigationis itself such an _awesone
factor that he nmay not survive to see the day when
| aw s proverbial delay has beconme stupefying. If after
such a protracted time and energy consuming |itigation
during which period the workman just sustains hinself,
ultimtely he is to be told that though ' he will be
reinstated, he wll be denied the back wages  which
woul d be due to him the workman woul d be subjected to
a sort of penalty for no fault of his and it “is wholly
undeserved. O dinarily therefore, a worknman whose
service has been illegally ternm nated woul d be entitled
to full back wages except to the extent he was
gai nfully enpl oyed during the enforced idleness. That
is the normal rule. Any other view would be a prem um
on the unwarranted litigative activity of the enployer.

If the enployer ternminates the service illegally and

the termnation is notivated as in this
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case, viz., to resist the workmen's demand for revision
of wages, the termination nmay well anmount to wunfair
| abour practice. |In such circunstances reinstatenent

being the normal rule it should be followed with ful
back wages. Articles 41 and 43 of the Constitution
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woul d assist us in reaching a just conclusion in this
respect.............. In the very nature of things
there cannot be a strait-jacket fornula for awarding
relief of back wages. Al relevant considerations wll
enter the verdict. More or less, it would be a notion
addressed to the discretion of the Tribunal. Full back
wages would be the normal rule and the party objecting
to it nmust establish the circunstances necessitating
departure. At that stage the Tribunal will exercise its

di scretion keepi ng in view all t he rel evant

ci rcumst ances. "

Dealing with the conplex of considerations bearing on
paynment of back wages the new perspective enmerging fromArt.
43A cannot be missed, as explained in H ndustan Tin Wrks,
Labour is no nore a nere factor in production but a partner
in Industry, conceptually speaking, and | ess than full back
wages is a sacrifice by those who can best afford and cannot
be demanded by those, who Ileast sacrifice their |arge
"wages’ though canbest afford, if financial constraint is
the ground “urged by the latter (Managenent) as inability to
pay full back pay to the forner. The norality of |aw and the
constitutional nutation inplied in Art. 43A bring about a
new equation in industrial relations. Anyway, in the
Hi ndustan Tin Wirks’ case 75 per cent of the past wages was
directed to be paid. ~Travelling over the sane ground by
goi ng through every precedent is supererogatory and we hold
the rule is sinple that the discretion to deny reinstatenent
or pare down the ‘quantum of back wages is absent save for
exceptional reasons.

It nust be added however that particular circunstances
of each case mmy induce the court to nodify the direction in
regard to the quantum of back wages payabl e as happened in
the India General Navigation and Railway Co. Ltd. vs. Their
Workmen (Supra). We nmay, therefore, have to consider, when
finally noulding the relief, —what, in this case, we should
do regardi ng reinstatenent and back wages.

A Sum up

W nmay now crystallise our conclusions in the |ight of

the long discussion. The basic assunption we nake i's that

the strike was not only illegal but also unjustified. On the
latter part, a contrary
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vi ew cannot be ruled out in the circunstances present but we
do not reinvestigate the issue since the H gh Court -has
proceeded on what both sides have taken for granted. The
Managenment, in our view, did punish its 853 worknen when it
di scharged them for reasons of msconduct set out in
separate but integrated proceedi ngs, even though, with | ega
finesse, the fornal order was phrased in harm ess verbalism

But fine words butter no parsnips, and law, in its
intelligent honesty, must be blunt and when it sees-a spade,
must call it a spade. The action taken under the general |aw
or the standing orders, was illegal in the absence of

i ndi vi dual i sed chargesheets, proper hearing and personalised
puni shnment, if found guilty. None of these steps having been
taken, the discharge orders were still born. But the
Managenent could, as in this case it did, offer to nake out
the delinquency of the enployees and the arbitrator had, in
such cases, the full jurisdiction to adjudge de novo both
guilt and punishnent. We hold that sec. 11A does take in an
arbitrator too, and, in this case, the arbitral reference
apart fromsec. 11A, is plenary in scope.

In the second chapter of our sumup, the first thing we
decide is that Art. 226, however restrictive in practice, is
a power w de enough, in all conscience, to be a friend in
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need when the summons conmes in a crisis froma victimof
injustice; and, nore inportantly, this extraordinary reserve
power is unsheathed to grant final relief w thout necessary
recourse to a remand. Wat the tribunal may, in its
di scretion, do, the H gh Court too, under Art. 226, can, if
facts conpel, do. Secondly, we hold that the Award suffers
froma fundanental flaw that it equates an illegal and
unjustified strike w th brazen m sconduct by every wor knman
without so nuch as identification of the charge against
each, the part of each, the punishment for each, after
adverting to the gravamen of his nmisconduct nmeriting
di sm ssal. Passive participation in a strike which is both
illegal and unjustified does not ipso facto invite dismssa
or punitive discharge. There nmust be active individua
excess such as naster-minding the unjustified aspects of the
strike, e.g., violence, sabotage or other reprehensible
role. Absent such-gravanen in the accusation, the extrene
econom c penalty  of discharge iis wong. An indicator of the
absence of such grievous guilt is that the Managenent, after
stating.in strong terns all the sins of the worknen, took
back over - 400 of themas  they trickled back slowy and
beyond the tinme set, with continuity of service, suggestive
of the dubiety of the inflated accusati ons and awar eness of
the mnor role of ‘the mass of worknen in the Engineers
strike. Furthernore, even though all sanctions short of
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punitive discharge my be enployed by a Managenent, in our
current conditions ' of massive unenploynent, low wages and
hi gh cost of living,  dismissal of  several hundreds, wth
di sastrous inpact on nunerous famlies, is of such sensitive
soci al concern that, save in exceptional situations, the |aw
will inhibit such a lethal step for  the peace of the
I ndustry, the welfare of the worknen and the broader justice
that transcends transient disputes. The hunman dinmensions
have deci sional relevance. W _hold the discharge orders,
t hough approved by the Arbitrator, invalid.

The last part of our conclusions relates to the relief
whi ch nust be fashioned with an eye on mutual equities. W
cannot ignore a fewraw realities since lawis not dogmatics

but pragmatics, wi thout tenporising on principle. The
Managenent’s limitations in absorbing all the [arge nunber
of discharged enployees all at once when, steel, the raw
material, is scarce, is a problem Likewise, their inability

to pay huge sums by way of back wages or otherw se, w thout
crippling the progress of the industry, cannot be overlooked
but cannot be overpl ayed after H ndustan Tin Wrks.  Anot her
factor which cannot be wi shed away is the presence of over a
coupl e of hundred worknen, with varying | engths of service,
who may have to be sacked if the old worknen are to be
brought back. It is a problemof humanist justice. Lastly,
the rugged fact of life nust not be nissed that sone of the
wor kmen during the ong years of desperate litigation, mght
have sought jobs el sewhere and nost of them perhaps have,
for sheer survival, nmade at |east a starving wage during the
prolonged idle interval. This factor too is a weak
consideration, tested by the reasoning in Hi ndustan Tin
Wrks. Mreover, rationalisation of re-absorption of the
renoved workmen requires attention to the classification of
permanent worknen and their casual counterparts. Every
proposal nmust be bottoned on the basic econonic fact that
the beneficiaries are from the many below the destitution

line. This Court has, in a very different context though
has drawn attention to the Gandhi an gui deli ne:
"Whenever you are in doubt .. apply the follow ng test.

Recall the face of the poorest and the weakest nan whom
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you may have seen, and ask yourself, if the step you
contenplate is going to be of any use of him"
It is apt here.
This perspective infornms our decision. Wat did the
H gh Court do regarding reinstatenment and should we nodify
and why? If the discharge is bad, reinstatenent is the rule.
In I ndia General Navi-
213
gation, Punjab National Bank and Swadeshi |ndustries, et al
restoration, despite |large nunbers, was directed. But nost
rul es have exceptions wought by the pressure of life and
Oiental, was relied on_ to contend that reinstatenent nust
be denied. There is force in the High Court’s reasoning to
di stinguish Oriental, as we hinted earlier and we quote:
"There were only 22 worknmen involved in that case. The
managenment had made genuine and persistent efforts to
persuade the ~concerned worknen to call of the strike
and join work. Those efforts were mde at three
different stages, nanely, (1) inmmediately after the
workers went on the lightening strike and before
chargesheets were issued, (2) -after the charges were
dropped and indivi dual notices were sent to the worknen
asking them to resune” work by specified dates and (3)
after the orders~ of termnation were served and
conci liation proceedi ngs were comrenced pursuant to the
demand notice. /But this is not all. Even the Labour
O ficer and Labour Inspector had tried to persuade the
concerned workmen to joint duty before the charge-sheet
canme to be issued. As against these repeated bona fide
attenpts on the part of the managenment and an outside
agency to persuade the —erring workmen, they not only
did not resunme work but also failed to acknow edge or
send a reply to the individual notices served upon them
requesting them to resume work and they appear to have
made it a condition precedent to their joining duty
that the suspended worknmen should also be taken back
Even under such circunstances, the managenent did not
strai ghtaway termnate t hei.r services but gave
i ndi vidual notices requiring the concerned worknen to
show cause why their names shoul d not be struck off and
asked them to submit their reply by a certain date.

Even those notices were not replied: It is only
thereafter that the services of the concerned worknen
cane to be termnated. It is against this background

that the Supreme Court held that there was a
persi stent and obdurate refusal by the worknmen to joint
duty" notwi thstanding the fact that "the nanagenment has
done everything possible to persuade themand give them
opportunities to cone back to work" and that they had
wi thout any sufficient cause refused to do so /which
constituted "m sconduct" SO0 as to 'justify t he
termination of their services".
214

"....1f the worknen had been approached individually,

not only those anmongst them who were unwilling to join
strike but were prevented fromjoining work woul d have
taken courage to resunme duty but even those anobngst
them who were undeci ded coul d al so have been won over.
That apart, those notices, as their contents disclose,
were hardly persuasive efforts. They were a m xture of
ultimatuns, threats, conplaints and indictnent of the
wor knmen and the Sabha. Was it, therefore, a genuine
effort on the part of a keenly desirous enployer to
of fer an olive branch? In Oriental, orders of
term nation were passed only after giving individua
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notices to the concerned worknmen to showcause why their
names should not be struck off. Besides, those notices
were given after charges formally served upon each
wor krmen earlier were dropped and persuasive efforts
made in the neantime had failed. None of those steps
was taken herein. Al that happened was that in one of
the notices neant for mass consunption and circul ation

such intination was given."

Even so, during the several years of the pendency of

the dispute, surely sone  workmen would have secured
enpl oyment el sewhere as was conceded by counsel at a certain
stage, and it is not equitable to recall themnmerely to

vindi cate the |aw especially when new worknen already in
precari ous service nmay have to be evicted to accommopdate
them In the course of the debate at the Bar we gai ned the
i mpression that sonewhere around a hundred worknen are
likely to be alternatively enmployed. Hopefully, there is no
hazard in this guess.

Anot her, facet of the relief turns on the demand for

full back wages. Certainly, the nor nmal rul e, on
reinstatenent, is full _back wages since the order of
termination is non est. [seelLad s case(l) and Panitole Tea
Estate's case(2)]. Even so, the industrial court may well
slice off a part if the workmen are not wholly bl anel ess or
the strike is illegal and unjustified. To what extent wages

for the long interregnum should be paidis, therefore, a
vari abl e dependent. on a conplex of circunstances. [See for
e.g. 1967 (15) F.L.R. 395 paras 3 and 4].

We are mndful of the subm ssion of Sri Tarkunde, urged
in the connected appeal by the Sabha, that where no enquiry
has preceded
215
a punitive discharge and the tribunal, for the first tineg,
uphol ds the punishment this Court has in D. C Roy v. The
presiding O ficer, Madhya Pradesh |Industrial Court, Indore &
Os.(1) taken the view that full ~wages nust be paid unti
the date of the award. There cannot be any rel ation back of
the date of dismssal to when the Managenent passed the void
or der.

Kalyani (2) was cited to support the view of relation
back of the Award to the date of the enployer’s term nation
orders. W do not agree that the ratio of Kalyan
corroborates the proposition propounded. Jurisprudentially,
approval is not creative but confirmtory and therefore
rel ates back. A void disnmissal is just void and does not
exist. If the Tribunal, for the first tine, passes an order
recording a finding of msconduct and thus breathes life
into the dead shall of the Managenent’s order, predating of
the nativity does not arise. The reference to Sasa Musa in
Kal yani enlightens this position. The latter case of D. C.
Roy v. The Presiding Oficer, WMudhya Pradesh Industria
Court, Indore & Os. (supra) specifically refers to
Kal yani’s case and Sasa Musa’s case and hol ds that where the
Management di scharges a workmen by an order which is void
for want of an enquiry or for blatant violation of rules of
natural justice, the relation-back doctrine cannot be
i nvoked. The jurisprudential difference between a void
order, which by a subsequent judicial resuscitation cones
into being de novo, and an order, which may suffer from some
defects but is not still born or void and all that is needed
inthe lawto make it good is a subsequent approval by a
tribunal which is granted, cannot be obfuscated.

W agree that the law stated in D. C Roy (supra) is
correct but now that the termination orders are being set
aside, the problemdoes not present itself directly. Even
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the other alternative subm ssion of Sri Tarkunde that if the
plea of the Managenent that the order is a discharge
simpliciter were to be accepted, the result is a
retrenchnent within the meaning of s. 2(00) which, in this
case, is in violation of s. 25F and therefore bad, is not a
point urged earlier. W are disposed to stand by the view
that discharge, even where it is not occasioned by a surplus
of hands, will be retrenchnment, having regard to the breadth
of the definition and its annotation in 1977 1 SCR 586. But
the milieu in which the order was passed in February 1973 is
not fully available, viewed fromthis new angle. So we
decline to go into that contention
216
Fi nal Reli ef

W are concerned with 400 workmen, some of whom have
been cl ai ned by death or. other irreversible causes-
casualties of [Ilitigative longevity ! are 370 worknen are
| eft behind, of whom 239 are admttedly permanent. W have
al ready stated that 100, out of them are probably fixed up
el sewhere. So, we exclude them and direct that the remaining

139 alone will be reinstated. A list of the aforesaid 100
workmen will be furnished to the WMnagenent by the Sabha
within two weeks from today. That shall be accepted as

correct and final

Wiile reinstatement is refused for these 100 workmen,
when shall they be /deened to have ceased to be in service
for drawal of terminal benefits ? Their discharge orders
havi ng been quashed, they remain in service until today. W
concl uded the argunments on August -3, 1979 and on the eve of
the closure of counsel’s subm ssions certain inconclusive
settl enent proposals were discussed. W, therefore, consider
August 3, 1979 as a pivotal point in  the calender wth
reference to which the final relief- nay  be noulded. W
direct that the 100 worknmen for whom reinstatenent is being
refused will be treated as in service until August 3, 1979
on which date they wll be deenmed to have been retrenched.
We direct this step with a view to pragmatise the situation
in wrking out the equities. These 100 wll “draw al
term nal benefits plus 75 per cent of the back wages. This
scaling dowmn of back pay is consistent with the assunption
that somewhere in the past they had secured alternative
enpl oyment. The |ong years and the |arge sum payable also
persuade us to make this mnor cut. O course, in addition

they will be entitled to retrenchnent benefits under s. 25F
of the Act, and one nmonth’s notice pay.
The remaining 139 will be awarded 50 per cent of the

back wages since we are restoring them The H gh Court has
adopted this nmeasure and so we do not depart fromit. The
case of the hundred stands on a slightly different footing,
because sone conpensati on in lieu of r ef usal of
reinstatement is due to themand that al so has entered our
reckoning while fixing 75 per cent for them The computation

of the wages will be such as they would have drawn had they
continued in service and on that the cut directed wll be
appl i ed.

We have disposed of the case of the pernmanent workmen
except to clarify that in their case continuity of service
will be maintained and accrual of benefits on that footing
reckoned. The next category relates to casual enployees, 131
i n nunber of whom 57 have | ess
217
than nine nonths' service. The policy of the Act draws a
di stincti on between those with service of 240 days and nore
and others with less. The casuals with | ess than nine nonths
service are 57 in nunber and we do not think that this
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fugitive service should qualify for reinstatenent especially
when we find a nunber of internediate recruits, with | onger
though untenabl e service, have to be baled out. W decline
rei nstatement of these 57 hands. The other 74 nust be
reinstated although nationally but wongly they are shown as
casual. In the 'life sense, all nortals are casuals but in
the legal sense, those wth a record of 240 days on the
rolls, are a class who have rights under industrial |law. W
direct the 74 long-term casuals aforesaid to be reinstated
but not the 57 short-termones. To this extent, we vary the
Hi gh Court’s order.

We adopt the directive of the High Court regarding the
back wages to both categories of casuals except that for the
| esser class of 57 casuals, a flat sumof 1000/- nore will
be paid as a token conpensation in lieu of reinstatenent.
The reinstated casuals (74 of then) wll be put back as
casuals but wll be confirned within six nonths fromthe
date of rejoining since it is, neaningless to keep them as
casual | abourers when they are, by sheer |length of service,
on the regular rolls.

Two issues renmain Wen are the worknen to be retaken
and what is to happen-in the neanwhile ? How is the anount
payabl e by the Managenent to be di scharged and on what terns
? Many vyears have flowed by, thanks to the |ong-drawn-out
litigation. Further delay in putting back the workers wll
be unfair. But the /Managenent pleads that steel shortage
cuts into the flesh of the factory s expansion, without
whi ch additional intake of workers is beyond their budget
unl ess considerable tine for reabsorption were given. But
the lot of the worknen is unspeakable while the overal
assets and outlook of the Conpany are comrendabl e enough to
bear an increased wage bill. Divas cannot ~conplain when
Lazarus asks for nmore crunbs. Even if-a slight slant be made
in favour of the Managenent, the direction to themto take
back, in order of seniority, the first 70 out of the 139
per manent workmen on or before Decenmber 31, 1979  and the
rest on or before March 31, 1980 (is the |least that is just.
Until those dates the worknen will be paid 2/3rd of their
wages as now due. O course, if any worknmen fails to report
for work within 15 days of service of witten notice to him

with sinultaneous copy to the Sabha, he will not be eligible
for any nore reinstatenment or wages.
218

The back wages run into a |l arge sum but a good part has
been paid wunder the stay order of this Court. W neke it
clear that the paynments made will be given credit and the
bal ance if paid as directed below and wthin the time
specified will not carry interest. If default is made, the
suns in default will carry 10 per cent interest.

The figures of anmounts due will be worked out” by both
sides and put into Court in 10 days fromnow <“Half the
amount  det er m ned by the Court, after perusing both
statenments, wll be paid directly to the worknen or
deposited with the Industrial Tribunal who will give notice
and make di sbursenments, on or before 31-3-1980 and the other
hal f on or before 30-9-1980.

The concl usi ons nay be capsul at ed for easi er
consunpti on.

1. Qut of 370 workmen directed to be reinstated by the
H gh Court, 239 are permanent. It is assumed that 100 have
found alternative enploynent and are not interested any nore
inreinstatement and they are to be excluded from the
direction of reinstatement. The Conmpany nust, therefore,
reinstate 139 pernanent worknmen and the list of 100 wor knen
who are not to be reinstated would be supplied by the Sabha
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within two weeks from the date of this judgnent. The
di scharge order in respect of 100 worknmen herein-before
nmentioned would be set aside and they are deened to be in

service till August 3, 1979, when they will be retrenched
and they wll be paid retrenchment conpensation as provided
ins. 25F plus one nonth’s pay in lieu of notice, the
conpensation to be worked out on the basis of the wages that
will be admi ssi bl e under the reconmendations of the
Engi neeri ng Wage Board as applicable to the Conpany. This
amount will be paid in lieu of reinstatement and they will

al so be paid 75 per cent of the back wages.

2. The remaining 139 pernmanent enpl oyees woul d be paid
50 per cent of the back wages as directed by the H gh Court.

3. 70 out of 139 permanent worknmen directed to be
rei nstated should be provided actual enployment on or before
Decenber 31, 1979, and the rest on or before March 31, 1980.
During this period and till the actual reinstatenment each
one of ~these 139 worknen should be paid 2/3 of the nmonthly
wages from August 9, 1979, when the hearing in this case
concl uded. 50 per cent of the anount that becones payable to
each wor knmen under the directions herein above given will be
paid on or before Mrch 31, 1980, and the balance on or
bef ore September 30, 1980, and till then the amunt wll
carry interest at the rate of 10 per cent.
219

4. In respect of casual worknmen whose service was | ess
than 9 nonths on the date of dismissal it wuld not be
proper to grant reinstatenent. They are 57 in nunber. The
remai ni ng casual workmen 74 in nunmber shall be reinstated.
In case of 57 casual ~worknen -to whom reinstatenent is
refused, the direction of the H gh Court'is confirned with
the further addition that each one will be paid Rs. 1, 000/-
over and above the anpbunt payabl e under the direction of the

H gh Court and this would be in- lieu  of reinstatenent.
Casual workmen 74 in nunber and havi ng service of nore than
9 nmonths on the date of dismssal wll be treated as

confirmed within six nonths of the date of their rejoining
and they will be offered reinstatement by March 31, 1980,
and the High Court’s direction for back wages in  their
respect in confirmed.

Wth these nodifications, we dismss both the appeals.
The Managemnent -appellant wll pay the costs of the Sabha-
respondent, advocates fee being fixed at Rs. 5,000/-.
An Afterword

This [litigation, i nvol vi ng many wor knen I'i ving
precariously on post-wages ani dst agonising inflation and a
Management whose young budget, what with steel scarcity, nmay
wel | be shaken by the burden of arrears, points to. the
chroni ¢ pathol ogy of our Justice Systemthe intractabl e and
escal ating backlog in the Forensic Assenbly Line that slowy
spins Injustice out of Justice and effectually wears down or
keeps out the weaker sector of Indian life. This truma is
felt nore poi ghantly in Labour [litigation and t he
| egislature fails functionally if it dawdl es to radicalise,
streamine and sinplify the conflict resolution procedures
so as to be credibly available to the comon peopl e who nake
up the Ilower bracket of the nation. The stakes are |arge,
the peril is grave, the evils are worse than the prognostics
of Prof. Lawence Tribe (of the Harvard Law School)

"I'f court backlogs grow at their present
rate, Qur children may not be able to bring a | awsuit
to a conclusion within their lifetine. Legal clains
m ght then be willed on, generation to generation like
hillbilly feuds; and the burdens of pressing them would
be contracted like a hereditary di sease."
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Law may be guilty of double injustice when it is too
late and too costly for it holds out renmedi al hopes which
peter out into sour dupes and bl eeds the anaenic |itigant of
his little cash only to tantalise himinto a systemequal in
form but unequal in fact. The price of
220
this promse of unreality may be the search by the lowy for
the reality of revolutionary alternatives. Conpelled by the
crisis in the Justice System we sound this sonbre judicia
not e.

We direct paynments and reinstatenents as spelt out
earlier, within the specificated tinme, and, hopefully, |eave
the case with the thought that, given better rapport between
the partners in production, the galvanic Gujarat Steel Tubes
Ltd., will forge ahead as a paradigmfor the rest.

KOSHAL, J.-1 have had the advantage of going through
the judgnent of ny |earned brother lyer, J., but after
giving the sanme ny nost serious consideration | regret that
I find nyself unable to endorse it as | hold a different

opinion.in relation to three inmportant findings arrived at
by him nanely,

(a) that the discharge of worknmen anpbunted really
to their di smssal because the notivation for
it was their alleged m sconduct.

(b) that an arbitrator would fall wthin the
anbit of the term"Tribunal™ as used in sub-
section (2) of section 11A of the Industria
D sputes Act (hereinafter called the 1947
Act), and

(c) that the H gh Court acted within the four
corners or its-jurisdiction under article 227
of t he Constitution of India while
interfering with the fi ndi ng of t he
arbitrator that the workmen were correctly
puni shed with dismissal if the orders of
di scharge coul d be construed as such

I amtherefore appending this note which may be read in
continuation of that judgnent.

2. The parties are adnmttedly governed by the
I ndustrial Enployment (Standing Orders Act, 1946 (hereafter
referred to as the "S.O Act" section 15(2)  of which

enpowers the appropriate Governnment to nake rules, inter
alia setting out nodel standing orders for the purposes of
that Act. The expression ’'standing orders’ is defined in

section 2(g) of the S.O Act to nmean rules relating to the
matters set out in the schedule thereto, itens 8 and 9 of
whi ch run thus :
"8. Termination of enploynment, and the notice
therefor to be given by the enployer and worknen.
221
"9. Suspension or dismissal for msconduct and
acts or onissions which constitute m sconduct."”

The appropriate Governnent (in this case the Governnent
of Cujarat) has prescribed Mdel Standing Oders (MS.Cs.
for short) under section 15(2) of the S.O Act. The rel evant
part of MS. O 23 is extracted bel ow :

"23. (1) Subject to the provisions of the

I ndustrial disputes Act, 1947, the enploynent of a
per manent workman enployed on rates other than the
nmonthly rates of wages may be termi nated by giving him
fourteen days’ notice or by payment of thirteen days’
wages (including all adm ssible allowances) in lieu of
noti ce.
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"(4) The enpl oyment  of a permanent workman
enpl oyed on the nonthly rates of wages nmay be
termnated by giving him one nobnth’s notice or on
paynment of one nmonth’s wages (including all adnissible
al  owances) in lieu of notice.

"(4-A) The reasons for the term nation of service
of a permanent workman shall be recorded in witing and
comunicated to him if he so desires, at the tinme of
di scharge, unless such conmmunication, in the opinion of
the Manager, 1is likely directly or indirectly to |lay
any person open to civil or crimnal proceedings at the
i nstance of the workman.

"(7) Al classes of worknen other than those
appoi nted on a permanent basis may | eave their service
or their service may be termnated w thout or pay in
lieu of notice : Provided that services of a tenmporary
wor kman shall not be ternminated as a puni shnent unl ess
he has~ been given an opportunity of explaining the
charges of m sconduct all eged agai nst himin the manner
prescribed in Standing Order 25.
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MS.O 24 enunerates 25 kinds of ‘acts or om ssions on
the part of a worknman which anopunt-to misconduct. C auses
(a) and (b) of the MS.O describe tw of such acts thus :
"(a) willful i nsubordi-nati on or =~ di sobedience,
whet her or not-in conbination w th another
of any lawful —and reasonable order of a

superior;
(b) goi ng on illegal strike or abetting,
inciting, i nstigating or acting in

furtherance thereof;"
MS.O 25 lays down the manner in which a  worknman
guilty of m sconduct nmay be dealt with. It states :
"25. (1) A worknman guilty of m sconduct may be -

(f) discharged under Order 23;
(g) dismssed without notice.

() T
"(3) No order of dism ssal under sub-clause (g) of
clause (1) shall be mnmade except after (holding an

i nqui ry agai nst the workman concerned in respect of the
al | eged misconduct in the nanner set forth in clause
(4).

"(4) A workman against whoman inquiry has been
held shall be given a charge-sheet <clearly setting
forth the circunstances appearing against him and
requiring explanation. He shall be given an opportunity
to answer the charge and pernitted to be defended by a
wor kman working in the same departnent as hinself.
Except for reasons to be recorded in witing by the
officer holding the inquiry, the workman shall be
permtted to produce witnesses, in his defence and
cross-examne any wtnesses on whose evidence the
charge rests. A concise sumary of the evidence | ed on
either side and the workman's plea shall be recorded.

B (1) S
Clauses (3) and (4) of MS. O 25 speak of an inquiry
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only in the case of an order falling under sub-clause (g) of
clause (1) of

223

that MS. It is thus quite clear (and this is not disputed)
that the only sub-clause of clause (1) of MS. O 25 to which
the provisions of clauses (3) and (4) of that MS. O would
be attracted is sub-clause (g) and that if an order of
di scharge falls under MS.O 23 an inquiry under clauses (3)
and (4) of MS. O 25 wuld not be a prerequisite thereto
even though such an order is nentioned in subclause (f) of
clause (1) of that MS O And that is why it has been
vehemently urged on behal f of the workmen who were
di scharged en nasse and  who were not taken back by the
Managenent that the orders of discharge nade in relation to
them anmount really to orders of disnmissal and are bad in | aw
by reason of the fact that no inquiry of the type above
menti oned was hel d- before they were passed.

3./ Under M S.Gs. 23 and 25 the Managenent has the power
to effect ' term nation of the services of an enployee by
havi ng recourse to either of them In action taken under
MS.O 23 no-element of punishnment is involved and the
di scharge is a discharge sinpliciter; and that is why no
opportunity to the concerned enpl oyee to show cause agai nst
the termnation is provided for. Dismissal, however, which
an enployer nmay order, is, inits very nature, a punishment,
the infiction of which therefore has ‘been nade subject to
the result of an inquiry (having the senblance of a trial in
a crimnal proceeding). Exercise of each of the two powers
has the effect of the termination of the services of the
concerned enpl oyee but nust be regarded, because of the
manner in which each has been dealt with by the MS. GCs., as
separate and distinct fromthe other.

4. It was vehenently argued on  behalf of the workmnen
that once it was proved that the order of discharge of a
wor kman was passed by reason of a misconduct attributed to
him by the managenent, the order ~cannot but anobunt to an
order of dismssal. But this argunent, to nmy mnd, i's wholly
wi t hout substance, and that for two reasons. For one thing,
clause (1) of MS.O 25 specifically states in sub-clause
(f) that a workman gquilty of msconduct nmay be discharged
under MS. O 23. This «clearly means that when the enpl oyer
is satisfied that a workman has been guilty of m sconduct,
he may (apart from visiting the worknman with any of the
puni shnents specified in sub-clauses (a), (b), (c), (d) and
(e) of clause (1) of MS. O 25) either pass against himan
order of discharge for which no inquiry precedent as
provided for in clauses (3) and (4) of MS.O 25 would be
necessary, or, my dismss him after holding such an
inquiry. Wiich of the two kinds of order the enpl oyer shal
pass is left entirely to his own discretion
224

It is true that the enployer cannot pass a real order
of dismissal in the garb of one of discharge. But that only
means that if the order of termnation of services of an
enployee is inreality intended to punish an enployee and
not merely to get rid of him because he is considered
usel ess, inconvenient or troubl esone, the order, even though
specified to be an order of discharge, would be deened to be
an order of dismissal covered by sub-clause (g) of clause
(1) of MS O 25. On the other hand if no such intention is
nmade out, the order would remain one of discharge
sinmpliciter even though it has been passed for the sole
reason that a misconduct is inputed to the enployee. That is
how, in ny opinion, MS.C. 23 and 25 have to be
interpreted. The argunent that once an all eged m sconduct is
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shown to have been the notive for the passage of an order of
di scharge, the same would imediately and wthout nore,
amount to an order of dismissal, is not warranted by the
| anguage used in MS. O 25 which specifically gives to the
enpl oyer the power to get rid of "a workman guilty of
m sconduct” by passing an order of his discharge under
MS. O 23.

5. Secondly, the reasons for the term nation of service
of a permanent workman under M S.O 23 have to be recorded
inwiting and communicated to him if he so desires, under
cl ause 4-A) thereof. Such reasons nust obviously consist of
an opinion derogatory to the workman in relation to the
performance of his duties; and whether such reasons consi st
of negligence, work-shirking or of serious overt acts like
theft or enbezzlenent, they would in any case anmount to
m sconduct for which he may be punished under MS. O 25. It
is difficult to conceive of a case in which such reasons
woul d not ~anpbunt-to mi-sconduct. The result is that MS. O 23
woul d ' be rendered otiose if ~termnation of service
thereunder for m sconduct could be regarded as a disnissa
and such ~a result strikes at the very root of accepted
canons of interpretation. If it was open to the Court to
"l'ift the wveil" and to hold an order of discharge to anount
to a dismssal nerely because the notive behind it was a
m sconduct attributed to the enployee, the services of no
enpl oyee could be term nated wi thout hol di ng agai nst him an
inquiry such as is contenplated by clauses (3) and (4) of
MS. O 25.

6. The interpretation placed by me on MS. Os. 23 and 25
finds anpl e support in Bombay Corporation v. Ml vankar (1) of
whi ch the
225
facts are on all fours with those inthe present case. Mss
P. S. Ml vankar, respondent No. 1-in that case, was a clerk
in the enpl oyment or the Bonbay Electric Supply and
Transport Undertaking which was being run by the Bombay
Corporation. Her services were term nated on the ground that
her record of service was unsatisfactory. It was however
stated in the order of termination of her services that she
woul d be paid one nonth’s wages in lieu of notice and would
also be eligible for all the benefits as m ght be adm ssible
under the Standing Orders and Service Regulations of the
Undert aki ng. Those Standing Oders correspond to the
standing orders with which we are her e concer ned.
Thereunder, two powers were conferred on the enpl oyer, one
being a power to inmpose punishnent for misconduct follow ng
a disciplinary inquiry under clause (2) of Standing Oder 21
read with Standing Order 23 and the other one to termnate
the service of the enployee by one cal endar nonth’'s written
notice or pay in lieu thereof under Standing O der 26. The
guestion arose as to which power had been exercised by the
enpl oyer in the case of Mss Milvankar and Jaswant 'Si ngh
J., delivering the judgnent of the Court on behalf of
hi nsel f and Bhagwati, J., was answering that question when
he made the observations reproduced fromhis decision by ny
| earned brother lyer, J. This Court was then clearly of the
opi ni on that -

(a) the power to terminate the services by an order of

di scharge sinmpliciter is distinct from and
i ndependent of the power to punish for m sconduct
and the Standing Oders cannot be construed so as
to render either of these powers ineffective; and
(b) reasons for ternination have to be comunicated to
the enpl oyee and those reasons cannot be
arbitrary, capricious or irrelevant but that would
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not nean that the order of term nation becones
punitive in character just because good reasons
are its basis.

The Court further remarked that if the m sconduct of the
enpl oyee constituted the foundation for termnating his
service then it might be |liable to be regarded as punitive
but this proposition was doubted inasnuch as "even in such
case it nmy be argued that the nanagenent has not puni shed
the enpl oyee but has nerely termnated his service under
St andi ng Order 26".

7. So all that remains to be determined in this
connection is as to when woul d m sconduct be the
‘foundation’ of an order of dis-

226

charge. Merely because it 1is the reason which weighed with
the enployer in effecting the termination of services would
not make the order of such termnation as one founded on
m sconduct, for, such-a proposition would run counter to the
pl ai n neani ng of clause (1) of MS.O 25. For an order to be
‘founded’  on m sconduct, it nust, in my opinion, be intended
to have been passed by way of punishnment, that is, it nust
be intended to chastise or cause pain in body or mind or
harm or loss in reputation or noney to the concerned worker.
If such an intention cannot be spelled out of the prevailing
circunst ances, the/ order of discharge or the reasons for
which it was ostensibly passed, it cannot be regarded as an
order of dism ssal. Such woul d be the case when the enpl oyer
orders discharge inthe interests of the factory or of the
general body of workers thenselves. That this is what was
really nmeant by the judicial precedents which use the word
‘foundation’ in connection wth the present  controversy
finds support froma nunber of decisions of this Court. In
The Chartered Bank, Bonbay v. The Chartered Bank, Enpl oyees’
Union(1) this Court held that if the term nation of service
is a colourable exercise of “the power vested in the
managenent or is a result of victimzation or unfair |abour
practice, the Industrial Tribunal will have jurisdiction to
intervene and set aside such termination. Applying this
principle to the facts of the case before it, this Court
ruled :

"We are satisfied that the managenent has passed
the order of termination sinpliciter and the order does
not anobunt to one of dismssal as and by way of
puni shnment" (enphasis supplied).

This case was followed in The Tata Ol-MIIls Co., Ltd.,
v. Workmen(2) where Gajendragadkar, C J., who delivered the
judgrment of the Court, stated the |aw thus :

"The true legal position about the Industria
Courts’ jurisdiction and authority in dealing wth
cases of this kind is no longer in doubt. It is true
that in several cases, contract of enploynent or
provisions in Standing Oders authorise an industria
enpl oyer to terminate the service of his enmployees
after giving notice for one nonth on paying sal ary for
one nonth in lieu of notice, and normally, an enployer
may, in a proper case, be entitled to exercise the said
power. But where an order of discharge passed by an

227
enpl oyer gives rise to an industrial dispute, the form
of the order by which the enployees’ services are
term nat ed, woul d not be deci si ve; i ndustria
adj udi cation would be entitled to exam ne the substance
of the matter and deci de whether the termnation is in
fact discharge sinpliciter or it amunts to dismssa
whi ch has put on the cloak of a discharge sinpliciter.
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If the Industrial Court is satisfied that the order of

di scharge is punitive, that it is mala fide, or that it

amounts to victimzation or unfair |abour practice, it

is conpetent to the Industrial Court to set aside the
order and in a proper case, direct the reinstatenent of
the enployee. |In some cases, the termnation of the
enpl oyee' s services nmy appear to the Industrial Court
to be capricious or so unreasonably severe that an
inference may legitimtely and reasonably be drawn that
intermnating the services, the enployer was not
acting bona fide. The test always has to be whether the
act of the employer is bonafide or not. If the act is
mala fide, or appears to be a colourable exercise of
the powers conferred on the enployer either by the
terns of the contract or by the standing orders, then
notwi t hstanding “the form of the order, industria
adj udi cati on would ~exam ne the substance and would
direct reinstatenent in a fit case..".
The sane test was laid down for determ ning whether an order
of discharge could be construed as one ordering dismssal in
The Tata Engineering and Loconotive Co., Ltd., v. S C
Prasad(1) by Shel at and Bhargava, JJ. :

"No doubt, ~the fact that the order was couched in
the | anguage of di scharge simpliciter is not
concl usive. Where such an order /gives rise to an
i ndustrial dispute its form is not decisive and the
tribunal which adjudicates that dispute can, of course
exam ne the substance of the matter and deci de whet her
the termnation is in fact discharge sinpliciter or
di sm ssal though the | anguage of the -order is one of
sinple termnation of service. If it is satisfied that
the order is punitive or nala fide or is nmade to
victimse the workmen or anounts to unfair ' |abour
practice, it is conmpetent to set it aside. The test is
whet her the act of the enployer is bona fide. If it is
not, and is a col ourable
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exerci se of the power under the contract of service or

standing orders, the Tribunal can discard it and in a

proper case direct reinstatenent."

The Chartered Bank, Bonbay v.  The Chartered Bank
Enpl oyees’ Union (supra) was followed by this Court  in
Wor knmen of Sudder O fice, Cinnanore v. Mnagenent(1l) and
therein stress was laid on the enployer’s right to termnate
the services of a workman by an order of discharge
sinpliciter under the terns of the contract where there was
no |ack of bona fides, unfair | abour . practice or
victim zation.

So the real criterion which formed the touchstone of a
test to deternmine whether an order of termnation of
services is an order of discharge sinpliciter or anpunts to
dismssal is the real nature of the order, that i's, the
intention with which it was passed. If the intention was to
puni sh, that 1is, to chastise, the order may be regarded as

an order of dismissal; and for judging the intention, the
guestion of mmla fides (which is the same thing as a
col ourabl e exercise of power) becones all-inportant. If no

mal a fides can be attributed to the nanagenent, the order of
di scharge nmust be regarded as one havi ng been caused under
M S. O 23 even though the reason for its passage is serious
m sconduct .

8. It isinlight of the conclusion just above arrived
at that the discharge of the worknen in the instant case has
to be judged. The question of intention or mala fides is
really one of fact (of which the arbitrator was, in nmny
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opi nion, the sole judge, unless his finding on the point was
vitiated by perversity in which case alone it was liable to
be reviewed by the Hi gh Court). The discussion of the
evidence by the arbitrator in his award is not only full and
logical but, in my opinion, also emnently just. At al

material times the Managenent was out to placate the Sabha
(and therefore, the worknen) and gave to it a long rope
throughout. The attitude of the Sabha on the other hand was

one of i ntransi gence and obduracy. According to the
settlenent of the 4th of August, 1972, it was not open to
the worknen to resort to a striketill the expiry of a
period of five years; nor could the Management declare a
lock out till then. Any disputes arising between the

parties, according to the terns arrived at, were to be
sorted out through negotiations or, failing that, by
recourse to arbitration. A dispute was raised by the Sabha
soon thereafter over t he i mpl ement ati on of t he
recomendat i ons - of the Central Engineering Wage Board
(hereinafter called the Board), the paynment of bonus
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for the vyear 1971 and wages for an earlier lock out. In
paragraph 7.47 of its award the Board had nmade the foll ow ng
recomendati ons :

"7.47. After considering the problem in its
entirety, we /‘agreed to divide the industry into five
regi ons or areas as under and in doing so, we have al so
considered the prevailing wage levels at different
pl aces and the cost of living at inportant centres in
these pl aces.

"1. Bonbay Gty and Greater Bonbay including Thana

Anbarnath & Kalyan Industrial Areas.

" 2. Cal cutta, Geater Calcutta, Howah Industria
area, Janshedpur I ndust ri al area, Dur gapur

Asansol and Ranchi industrial areas.

"3. Madras industrial area, Bangal ore industrial area,

Hyder abad i ndustrial area, Poona- Chi nchwad
i ndustrial area, Del hi industri al area and
Ahnedabad.

"4. Coi nbat ore, Nagpur, Bhopal, Kanpur, ~Baroda and
Fari dabad industrial areas.

"5. The rest of the country."
This classification was nade for the purpose of granting
‘area all owance’ which varied with the category in which the
area of the situation of a factory fell. No allowance was to
be paid to the factories falling in category 5 and on the
basis of the phraseology used by the Board the Managenent
contended that Ahmedabad industrial area (in which its
factory was situated) fell wthin that category. This
interpretation of the categorisation nade by the Board was
not acceptable to the Sabha who clained that the factory was
covered by category 3; and this was an issue on-which the
Sabha was not prepared to clinb down. Similarly, the Sabha
was adamant on the question of bonus for the year 1971 which
it claimed at 16 per cent over and above 8.33 per  cent
all owed by statute with the plea that bonus at that rate had
been paid in the earlier year. This being the position and
negoti ations between the parties held at two neetings
convened on 14-12-1972 and 20-1-1973 having ended in a
fiasco, the Managenent offered to have the di sputes resol ved
by arbitration but that again was a course not acceptable to
t he Sabha whi ch, however, accused the Managenment of flouting
the settlenment dated the 4th of August , 1972, by not com ng
to the negotiating table. The attitude adopted by the Sabha
was, to say the |east, npbst unreason
230
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able. It could not have its own way in taking certain
matters as final and non-negotiable. Nor can it be said that
stand taken by the nanagement was unreasonabl e. Paragraph
7.47 of the award of the Board categorized various factories
with reference to the areas which were either described by
the names of the cities in which they were situated or by
the nanes of certain industrial areas. Ahnedabad was
mentioned as such and so was Calcutta while the other areas
were nentioned as such and such industrial areas. |t was
thus a very reasonable plea put forward on behalf of the
Management that only Ahnedabad city and not Ahmedabad
i ndustrial area was included in category 3 and that that
industrial area fell within category 5. On the other hand,
the Sabha interpreted the word *‘Ahnedabad’ occurring in
category 3 to include ~Ahnmedabad industrial area (in which
lay the factory in question) and denanded area al |l owance for
its workers on that score. The reasonabl eness of the plea of
the Management is obvious and it was the attitude of the
Sabha whi ch lacked reason in that on the failure of the
negoti ati'ons they spurned the offer of the Managenent for
arbitration on the question of “interpretation of the
categorisation. It can-also not be said that the objection
regardi ng payment of “bonus raised by the Managenent was not
a reasonable one. The -argument that the stand of the
Managenent that the negotiations between them and the Sabha
on the questions of /interpretation of the Board' s award and
bonus having failed as there was no neeting ground on either
of them they could be referred to arbitration, |acked
reason, is wholly unacceptable. The attitude of the Sabha in
insisting on negotiations being held only ~on the basis of
certain propositions fornulated by it anpbunted really to a
refusal to negotiate the points in dispute and the
Managenment was therefore not left ~with any alternative
except to suggest an arbitration as envisaged in the
settlenent dated the 4th of August, 1972.

9. Later devel opments reveal a simlar state of affairs
in so far as the attitude of the Sabha is concerned. Over
and over again it was asked not to precipitate a strike and
to act withinthe terns of the settlenment but the advice
fell on deaf ears. Even after the strike which,” it is
admitted on all hands, was illegal and certainly not
envi saged by the settlenment of the 4th of August, 1972, the
Managenent continued to make requests to the Sabha to send
back the workers, but again no heed was paid to those
requests. On the other hand, the Sabha began making
suggestions to the Government to take over the factory.
Utimtely, when the Managenent was faced, to adopt neans to
rehabilitate the factory by reports to fresh
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recruitnent, they had no option except to termnate the
services of its workmen. Each one of the orders of

termination of services which were actually passed, was on
the face of it wholly innocuous inasmuch as it did not
stigmatise in any manner whatsoever the concerned worknman.
The Managenent had however to record reasons for the
di scharge in pursuance of the provisions of clause (4A) of
MS.O 25 and those reasons did charge each worker wth
m sconduct inasnuch as he had taken part in the illega
strike and had refused to resune duty inspite of repeated
demands made by the Management in that behalf. Al the same,
the Managerment made it clear that inspite of such m sconduct
it had no intention of punishing the workers who were given
not only the benefit of an order of discharge sinpliciter
but also the option to cone back to work within a specified
period in which case they would be reinstated wth ful
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benefits. An intention not to punish could not be expressed
in clearer terms and is further made out fromthe fact that
nore than 400 workers who resunmed duty were reinstated
wi t hout break in service. In passing the orders of
di scharge, therefore, the Managenent did nothing nore than
act under MS. O 23 and its action cannot be regarded as
amounting to dismssal in the case of any of the workers.
They had the right to choose between a discharge sinpliciter
and a dismissal and, in the interests of the factory and the
menbers of the Sabha and perhaps on conpassi onate grounds
al so, they chose the former in wunequivocal terns. The
intention to punish being absent, the finding of the High
Court that the order of discharge amunted to one of
di sm ssal cannot be sustai ned.

10. | now turn to the interpretati on of sub-section (2)
of section 11A of the 1947 Act. It is a well settled canon
of interpretation ~of statutes that the |anguage used by the
| egi sl ature must~ be regarded as the only source of its
intention wunless such |language is anbiguous, in which
situation the preanble to the Act the Statenent of Objects
of and Reasons for bringing it on the Statute book and the
pur pose underlying the legislation my be taken into
consi deration for ascertaining such intention. That the
purpose of the legislation is to fulfil a socio-economc
need, or the express object underlying it, does not cone
into the picture till an anbiguity is detected in the
| anguage and the court nust steer clear of the tenptation to
mould the witten word according to its own concept of what
shoul d have been enacted. That i's how | propose to approach
the exercise in hand.

11. For the sake of conveni ence of reference | nmay set
out the provisions of clauses (aa) and (r) of section 2, of
sub-sections (1)
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and (2) and the opening clause of sub-section (3) of section
11, and of the whole of section 11A of the 1947 Act:

"2. (aa) ‘arbitrator’ includes an unpire;"”

"2, (r) “Tribunal’ neans an |Industrial Tribuna
constituted under section TA and
i ncl udes an I-ndust rial Tri buna

constituted before the 10th of March
1957, under this Act;"

"11. (1) Subject to any rules that may be
made in this behalf, an arbitrator, a Board,
Court, Labour Court, Tribunal or National Tribuna
shall follow such procedure as the arbitrator or
ot her authority concerned may think fit.:

"(2) A conciliation officer or a menber of a
Board, or Court or the presiding officer of a
Labour Court, Tribunal or National Tribunal nay
for the purpose of inquiry into any existing or
apprehended industrial di spute, after gi vi ng
reasonabl e notice, enter the prem ses occupied by
any establishment to which the dispute rel ates.

"(3) Every Board, Court, Labour Court,
Tribunal and National Tribunal shall have the sane
powers as are vested in a Civil Court under the
Code of Civil Procedure, 1908. when trying a suit,
in respect of the following matters, nanely:-

"11A. Where an industrial dispute, relating
to the discharge or disnissal of a worknman has
been referred to a Labour Court, Tribunal or
Nati onal Tribunal for adjudication and, in the
course of the adjudication proceedi ngs, the Labour
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Court, Tribunal or National Tribunal, as the case
may be, is satisfied that the order of discharge
or dismissal was not justified, it my, by its
award, set aside the order of discharge or
di smissal and direct reinstatenment of the workman
on such terns and conditions, if any, as it thinks
fit, or give such other relief to the worknman
including the award of any |esser punishnment in
lieu of di scharge or di smi ssal as t he
ci rcunst ances of the case may require:

Provided that in any proceeding under this
section the Labour Court, Tribunal or Nationa
Tribunal, as the case may be, shall rely only on
the materials on record and shall not take any
fresh evidence in relation to the matter."

Section 2 of the Act specifically |lays down that unless
there is anything repugnant in the subject or context, the
expr essi ons defined
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therein. ‘woul d have the neani ngs attributed to them
Throughout the Act therefore,~ while ’'arbitrator’ would
include an wunpire, a  'Tribunal’” would not include an
arbitrator but would mean only an Industrial Tribuna
constituted under the Act, wunless the context nakes it
necessary to give'thewrd a different connotation. |In sub-
section (1) of section 11, it is -conceded, the word
"Tribunal’ has been used in accordance with the definition
appearing in clause (r) of section 2 because an arbitrator
is separately nmentioned in that sub-section. In sub-sections
(2) and (3) of that section aBoard, a Labour  Court, a
Tribunal and a National  Tribunal have been invested with
certain powers. Wuld a Tribunal as contenplated by sub-
sections (2) and (3) then include an arbitrator ?2 My reply
to the questionis all enphatic "no . 1t is well settled
that if a term or expression is used in a particular piece
of legislation in one sense at one place, the sane sense
will pervade the entire |egislation wherever the'term is
used unless an intention to the contrary is expressed. Here
the word ' Tribunal’ has been used in three sub-sections of
the same section and no reason at all is fathomable for the
proposition that it means one thing in sub-section (1) and
somet hing different in sub-sections (2) and (3). It may also
be mentioned here that in all the three sub-sections the
word 'Tribunal’ has a capital 'T° which is also part of the
expression 'Tribunal’ as occurring in clause (r) of section
2 and thus connotes a proper noun rather than the generic
word 'tribunal’ as enbracing all institutions adjudicating
upon rights of contending parties. A third and perhaps a
clinching reason for this interpretation is available in the
use of the expression "National Tribunal" along with the
word "Tribunal" in all the three sub-sections which
mlitates against the argument that the word "Tribunal" as
used in sub-sections (2) and (3) neans an institution of

that type. |If the word "Tribunal” as used in sub-sections
(2) and (3) nmeans such an institution, then the use of the
expression "National Tribunal" would be redundant and

redundancy is not one of the qualities easily attributable
to a legislative product. In that case, in fact, other words
used in the two sub-sections |ast nentioned, nanely, ’'Court’
and ' Labour Court’ would al so become redundant. In this view
of the matter, the word "Tribunal" as used in all the first
three sub-sections of section 11 nust be held to have been
used in the sense of the definition occurring in clause (r)
of section 2.

12. Section 11A is just the next succeedi ng section and
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therein a part of the arrangenent adopted is the sane as in
sub-sections (2) and (3) of section 11 so that powers are
conferred by it on a "Labour 16-868SCl/79
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Court, Tribunal or National Tribunal" which arrangement is
repeated in the section thrice over. That the word
“Tribunal" as used in section 11A has the same neaning as it
carries in the three sub-sections of section 11 is obvious
and | need not repeat the reasons in that behalf; for, they
are practically the sanme as have been set out by ne in
relation to section 11.

13. In ny opinion the | anguage enpl oyed in section 11A
sufferers from no anbiguity whatever and is capable only of
one neaning, i.e., that the word ’'Tribunal’ occurring
therein is wused in the sense of the definition given in
clause (r) of section 2. It is thus not permssible for this
Court to take the Statenent of (bjects and Reasons or the
pur pose underlying the enactment. into consideration while
interpreting section 11A

| may nmention here however that a perusal of the
Statement of Cbjects and Reasons form ng the background to
the enact ment of section 11A leads ne to the sane
conclusion. In that Statement a reference was specifically
made to tribunals as well as arbitrators in, terms of the
recomendati ons of / the International Labour O ganization
But inspite of that the word "arbitrator’ is conspicuous by
its absence fromthe section. Wat is the  reason for the
omi ssion ? Was it consciously and deliberately nade or was
it due to carelessness on the part of the draftsmen and a
consequent failure on the part of the legislature ? In ny
opi nion the Court would step beyond the field of
interpretation and enter upon the area of legislation if it
resorts to guess work (however intelligently the same nmay be
carried out) and attributes the omssion'to the latter cause
ina situation like this which postulates that the pointed
attention of the legislature was drawn to the desirability
of clothing an arbitrator wth the same powers ‘as were
sought to be conferred on certain courts and tribunals by
section 11A and it did not accept the recommendation. |
woul d hold, in the circunstances, that the omi ssion was
del i berately made.

It follows that the powers given to a Tribunal under
section 11A are not exercisable by an arbitrator who,
therefore, cannot interfere with the punishment (awarded by
the enployer) in case he finds msconduct proved.

14. The last point on which | differ with the finding
of my learned brother relates to the exercise by the Hi gh
Court of its powers under article 227 of the Constitution of
India. As pointed out by him the Hgh Court, while
di scharging its functions as envisaged by that article, does
not sit as a court of appeal over the award  of the
arbitrator but exercises linmted jurisdiction which extends
only to
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seeing that the arbitrator has functioned within the scope
of his legal authority. This proposition finds full support
from Nagendra Nath Bora and Another v. The Commi ssioner of
Hills Division and Appeal s, Assam and Qthers(1l), P. H
Kalyani v. Ms. Air France, Calcutta(2), state of Andhra
Pradesh v. S. Sree Rama Rao(3) and Navi nchandra Shakerchand
Shah v. Manager, Ahnedabad Cooperative Departnent Stores
Ltd.(4), all of which have ben discussed at I ength by him
and require no further consideration at ny hands. In this
view of the matter it was not open to the H gh Court to
revi se the punishment (if the discharge is regarded as such)
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neted out by the Managenent to the delinquent worknen and
left in tact by the arbitrator whose authority in doing so
has not been shown to have been exerci sed beyond the linmits
of his jurisdiction.

15. I need not go into the other aspects of the case.
In view of ny findings-

(a) that the orders of discharge of the workmen
could not be regarded as orders of their
di sm ssal and were, on the other hand, orders
of discharge simpliciter properly passed
under MS. O 23;

(b) that the arbitrator could not exercise the
powers conferred on a Tribunal under section
11A of the 1947 Act and could not therefore
interfere with the punishnent awarded by the
Managenent ~to.. the workmen (even if the
di scharge could - be regarded a punishnent),
and

(c) that in any case the H gh Court exceeded the
limts of its jurisdiction in interfering
with the said punishrment purporting to act in
the exercise of its powers under article 227
of the Constitution of India,

the judgnent of the H gh Court nust be reversed and the
order of the arbitrator restored. The three appeals are
deci ded accordingly, /the parties being |left to bear their
own costs throughout .
ORDER

The appeals are disnmissed substantially wth such
nodi fications as are.indicated in the decretal part of the
j udgrment of the mmjority.
V. D. K. Appeal s di sm ssed.
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