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ACT:

The Cantonnents ' (Extension of~ Rent Control Laws) Act,
1957 as anended retrospectivel y by Arendi ng Act 22 of 1972-
Effect of the provisions of ~the Amending Act-Wether a
conprom se decree passed in 1967 before the anmendnment s
saved by the Anendi ng Act.

Doctrine of Res Judicata-Conprom se  decree declared
nullity by the Executing Court as the Bonmbay Rents, Hote
and Lodgi ng House Rates Control Act, 1947 had no application
to buildings in Cantonment area-Al'l decrees validated by
Amendi ng Act 22 of 1967-whether (earlier decision’' of the
Executive Court bars further execution suit on the ground of
res judicata.

HEADNOTE:

The respondents in Cvil Appeal No. 708/ 78 Mamanchand
Ratilal Agarwal and others, who are the |andlords of
prem ses bearing door No. 16 in Nawa Bazar Area Kirkee
Cantonment, filed a civil suit No. 17,0 of 1964 agai nst the
Appel | ant-tenant for recovery of possession and arrears of
rent under the provisions of Bonbay Rents, Hotel and Lodgi ng
House Rates Control Act, 1947. The suit was decreed. There
was an appeal by the tenant. It resulted in a com proni se
decree dated July 12, 1967 by which sonme tinme was given to
the tenant to vacate the prem ses.

On April 29, 1969, in the case of Indu Bhushan Bose v.
Rama Sundari Devi and Anr. [1970] 1 S.C.R 443, this Court
hel d that Parliament alone had and the State Legislature did
not have the necessary conpetence to make a law in regard to
the "regul ati on of house acconmpdati on in Cantonment Areas."
The expression "regulation of house acconmpdation” was
interpreted as not to be confined to allotnent only but as
extending to other incidents, such as termnation of
exi sting tenancies and eviction of persons in possession of
house accommodation etc. To get over the situation created
by the said decision, on Decenber 29, 1969, the Centra
CGovernment issued a notification wunder section 3 of the
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Cantonment (Extension of Rent Control Laws) Act, 1957
extending the pro visions of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947, to the Kirkee and
ot her cantonment areas. In June 2, 1972, the Parlianment also
enacted Act 22 of 1972 amendi ng the Cantonment (Extension of
Rent Control laws) Act 1957, purporting to enable the
Central Governnent to nake the Rent Control Laws in the
several States applicable to Cantonnent areas from dates
anterior to the dates of notification and further purporting
to validate certain pre-existing decrees. In the neanwhile,
t aki ng advantage of the decision in the case of |ndu Bhushan
Bose v. Rama Sundari Devi and Anr., the appellant-tenant
filed M scel l aneous Application No. 597/70 for a declaration
that the decree obtained against him was a nullity and
i ncapabl e of being executed. This application was all owed by
the Court on Novenber, 19, 1971. But, after the enactnent of
Act 22 of 1972, on January 11, 1973 the landlords filed
Dar khast No. 104 of 1973 to execute the decree in their
favour. The appell ant-tenant” raised three objections,
nanel y, (i) subsequent to the conprom se decree there was a
225
fresh agreenent of |ease between the |andl ords and hinsel f;
(ii) the provisions of the amending Act 22 of 1972 were not
ext ensi ve enough to save the decree dated July 12, 1967,
y (i) in any case, the decision in M scel | aneous
Application No. 597/70 holding the decree to be a nullity
operated as res judicata between the parties. The first
objection was left ‘open by all “the Courts for future
adj udi cation, as the landlord denied the existence of any
fresh agreenent. The second and third objections al one were
considered. In the judgment —under appeal, the Hgh Court
overruled them and hence this appeal by special |eave and
two other similar appeals.

Di smi ssing the appeal s the Court,
N
HELD:

1. In Indu Bhushan Bose v. Rama Sundari and Anr., [1970
] 1 S.CR 443, the Suprenme Court agreed with the view of
the Calcutta and Rajasthan Hi gh Courts and held that the
power of the State Legislature to legislate in respect of
l andl ord and tenant of buildings was to be found not in
Entry 18 of the List Il, but in Entries 6, 7 and 13 of List
1l of the Seventh Schedule to the Constitution and that
such power was circunscribed by the exclusive power ~ of
Parliament to |legislate on the sane subject-under Entry 3 of
List 1. But even before this decision Parlianent took the
view of the Calcutta Rajasthan Hi gh, Courts as the correct
view and proceeded to enact the Cantonnment (Extension of
Rent control Laws) Act, 1957, by section 3 of which the
Central CGovernment was enabled, by notification in the
official Gazette to extend to any cantonment wth such
restrictions and nodifications as it thought fit, any
enactment relating to the control of rent and regul ation of
house acconmpdati on which was in force on the date of the
notification in the State in which the Cantonment was
situated. Though this Act cane into force on Decenber 18,
1957, no notification was issued extending the provisions of
the Bonbay Rents Hotel and Lodgi ng House Rates Control Act,
1947, to Kirkee and other Cantonnent areas within the State
of Bombay until 1969. Apparently such a notification was
t hought unnecessary in view of the fact that the Bonbay Act
was supposed to operate within the said Cantonnent areas
because of the consistent view taken by the Bonbay Hi gh
Court regarding the applicability of the Bombay Act to such
areas. In view of the Supreme Court decision in Indu
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Bhushan’s case, it became necessary that a notification
under section 3 of the Cantonnment (Extension of Rent Contro
Laws) Act, 1957, should be issued. It was accordingly done
on Decenber 29, 1969. But it was realised that the entire
probl em was not thereby solved since all such notifications
as the one issued on Decenber 29, 1969 could only be
prospective and could not save decrees which had already
been passed. Therefore, Anending Act 22 of 1972 was enacted
for the express purpose of saving decree which had already
been passed. By section 2 of the Amending Act of 1972 the
Principal Act of 1957 was itself deened to have conme into
force on January 26, 1950. Oiginal Section 3 was renunbered
as subsection 1 and the words "on the date of the
notification" were omtted and "were deenmed al ways to have
been onmitted." [229 B-G & 230 C D

2. Under section 3 of the wunanended Act, 1957, a
notification could be issued extending a State Legislation
to a Cantonment area wth effect from the date of
notification. As a result of the introduction of sub-section
2 of section 3 the notification can be given effect froman
anterior date ~or a future late but it cannot be nmade
effective froma date earlier than the comrencenent
226
of the State Legislation or the establishment of the
Cantonment or the/commencenent of the Cantonment (Extension
of Rent Control Laws) Act, 1957. Sub-section 3 is nerely
consequential to 'sub-section 2, in that it provides that a
State Legislation when extended to a Cantonnent area with
effect from the date of the notification froman anterior
date, such legislationis to stand extended with all the
amendnents to such State Legislation made after such
anterior date but before the conmencenent- of ‘the 1972
Amendi ng Act, the anmendnents being applicable as and when
they come into force. Sub-s. 4 makes provision for the
saving of decrees or orders for the regulation of or for
eviction from any house accommopdation in a Cantonnent nade
before the extension of the State Legislation to the
Cantonment provided certain conditions are fulfilled. One
condition is that the decree or order nust have been made by
any Court, Tribunal or other authority in accordance with a
law for the <control of rent and regulation of house
acconmmmodation for the tine being in forcein the State in
whi ch such Cantonnent is situated. In other words the decree
or order nust have been nade by the wong application of the
State Legislation to the Cantonnent area.- |If a decree or
order has been made by such wong application of the State
Legislation to the Cantonnent area it shall be deemed, with
enact from the date of the notification to have  been
properly made under the relevant provisions of the State
Legi slation. 1231 A-H, 232 A-BI

3. The applicability of sub-section 4 cannot be
confined to cases where notifications are issued wth
retrospective effect under sub-section 2. Sub section 4 is
not so confined. It applies to all cases of decrees or
orders nade before the extension of a State Legislation to a
Cantonment area irrespective of the question whether such
extension is retrospective or not. The essential condition
to be fulfilled is that the decree or order nmust have been
made as if the State Legislation was already in force,
al t hough. strictly speaking, it was not so in force.
Subsection 4 is wide enough to save all decrees and orders
nade by the wong application of State rent control and
house accommpdation | egislation to a Cantonnment area, though
such State Legislation could not in |aw have been applied to
cantonment areas at the tine of the passing of the decrees
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or order. The decree obtained by the respondent is saved by
the pro visions of section 3, sub-section 4 of the
Cantonnment (Extension of Rent Control Laws) Act 22 of 1957,
as amended by Act 22 of 1972. [232 E-F]

4. If the decision in the previous proceeding was to be
regarded as res judicata it would assunme the status of a
special rule of law applicable to the parties relating to
the jurisdiction of the Court in derogation of the rule
declared by the legislature. [234 A

In the present case, the executing Court had refused to
exercise jurisdiction and to execute the decree on the
ground that the decree was a nullity as the Bonmbay Rents,
Hotel and Lodgi ng House  Rates Control Act, 1947, had no
application to buildings in Cantonnent areas. That defect
havi ng been re noved and all decrees obtained on the basis
that the Bonbay rent” lawapplied to the Kirkee Cantonnent
area having been validated by Act 22 of 1972, it cannot be
said that the earlier decision holding that the decree was a
nullity operated as res judicata. [234 B-D

Mat hura Prasad Baj oo Jaiswal and ors. v. Dessibai N B
Jeej eebhoy, [1970] 1 S.C.R 830 (@ 836: followed.

227

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 708 to
710 O 1978.

Appeal s by Special Leave fromthe Judgment and order
dated 18-2-1978 of the Bonbay H gh Court in Special Civi
Application Nos. 2564/ 74, 5997/ 78 and 5999/ 78.

V.M Tarkunde, C K Ratnaparkhi, “V.N. ~Gnpule, Ms.
Veena Devi Khanna and M ss Mani k Tar kunde for the Appellants
in all the appeals. .

Soli J. Sorabjee, S.K Mehta, P.N. Puri and E.M S. Anam
for the Respondents 1 to 6 in CAs 708 to 710/ 1978.

P.H Parekh, C.B. Singh, B.L. Verma, Mss V. Caprihan
Hemant Sharma and Rai an Karanjawal a for the Respondent No. 5
in CA 710/ 78.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. The respondents in Cvil Appeal No.
708 of 1978, Mamanchand Ratilal Agarwal and others, who are
the landlords of prem ses bearing door No. 16 in Nawa Bazar
Area Kirkee Cantonnment, filed civil suit No. 1730 of 1964
agai nst the appellant-tenant for recovery of possession and
arrears of rent under the provisions of the Bombay Rents,
Hotel and Lodgi ng House Rate Control Act, 1947. The suit was
decreed. There was an appeal by the tenant. It resulted in a
conprom se decree dated July 12, 1967 by which sone tine was
given to the tenant to vacate the prem ses. As the tenant
failed to vacate the premises within the time given to him
the Iandl ords were conpelled to take out execution

On April 29, 1969, in the case of I|Indu Bhusan Bose v.
Rama Sundari Devi & Anr this Court held that Parlianent
alone had and the State Legislature did not have the
necessary conpetence to make a law in any regard to the
“regul ati on of house accommpdation in Cantonnment .. areas".
The expression "regulation of house accommopdation" was
interpreted as not to be confined to allotnent only but as
extending to other incidents, such as termnation of
exi sting tenancies and eviction of persons in possession of
house accommbdation etc. To get over the situation created
by Indu Bhusan Bose v. Rama Sundari Devi & Anr. on Decenber
29, 1969, the Central Covernment issued a notification under
Section 3 of the Cantonnents (Extension of Rent Contro
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Laws) Act, 1957, extending the provisions of the Bonbay
Rents, Hotel and Lodging House Rates Control Act, 1947, to
the Kirkee and other Cantonnment areas. On June 2, 1972, the
Parliament al so

228

enacted Act 22 of 1972 amending the Cantonments (Extension
of Rent Control Law,) Act, 1957, purporting to enable the
Central Governnent to nake the rent control laws in the
several States applicable to Cantonnent areas from dates
anterior to the dates of notification and further purporting
to validate certain pre-existing decrees. In the meanwhile
taki ng advantage of the decision in the case of |Indu Bhusan
v. Rama Sundari Devi & Anr. (supra), the appellant-tenant
filed Mscellaneous Application No. 597 of 1970 for a
declaration that the decree obtained against him was a
nullity and incapable of ~being executed. This application
was allowed by the Court on Novenber 15, 1971. But, after
the enactment of Act 22 of 1972, on January 11, 1973, the
| andl ords filed Darkhast No. 104 of 1973 to execute the
decree i'n their favour. The tenant rai sed vari ous
obj ections. One of the objections was that subsequent to the
conprom se decree there was a fresh agreement of |ease
between the I|andlords and hinmself. This was denied by the
| andl ords. Another ~objection was that the provisions of the
Amendi ng Act 22 of 1972 were not extensive enough to save
the decree dated July 12, 1967. The  third objection was
that in any case the decision in mscellaneous application
No. 597 of 1970 hol ding the decree to be a nullity operated
as res judicata between the parties. The first of the

objections was |eft open by all the Courts for future
adj udi cation. The second and third objections alone were
considered, for the tinme being. In the judgnent under

appeal, the H gh Court over-ruled the second and third
obj ections of the tenant and hence thi's appeal by specia
| eave.

The first question for our consideration is whether the
conprom se decree dated July 12, 1967 is saved by Anendi ng
Act 22 of 1972?

Before the decision of this Court in Indu Bhusan Bose
v. Rama Sundari Devi & Anr. (supra), there was a conflict of
views on the question whether Entry 3. of List | of Schedule
VIl to the Constitution whi ch enabled Parlianment to
legislate in regard to "the regulation of housi ng
accommodation (i ncluding the control of rents)" in
Cantonment areas was wi de enough to include the subject of
relationship of landlord and tenant of buildings situated in
Cantonment areas. The High Courts of Bonbay, Nagpur and
Pat na had taken the view that regulation of the relationship
of landlord and tenant did not fall within Entry 2 of List |
of the Seventh Schedule to the Govt. O India Act, 1935
(which corresponded to Entry 3 of List | of Seventh Schedul e
to the Constitution and that the Provincial Legislature was
conpetent to legislate even in regard to the regul ation of
the relationship between |andlord and tenant in Cantonnent

areas by virtue of Entry 21 of List Il of the

229

Seventh Schedule to the Govt. O India Act, 1935(which
corresponded to Entry 18 of the List Il of the Seventh

Schedule to the Constitution). On the other hand the Hi gh
Courts of Calcutta and Rajasthan held that the power of the
State Legislature to legislate in respect of landlord and
tenant of buildings was to be found not in Entry 18 of List
[l but in Entries 6, 7 and 13 of List Ill of the Seventh
Schedule to the Constitution and that such power was
circunmscribed by the exclusive power of Parlianent to
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| egislate on the sane subject under Entry 3 of List I. The
vi ew expressed by the Calcutta and Raj asthan H gh Courts was
accepted as correct by this Court in Indu Bhusan Bose v.
Rama Sundari Devi & Anr. (supra), But even before the
decision of this Court in Indu Bhusan Bose v. Rama Sundar
Devi & Anr. (supra), Parlianment appeared to take view of the
Calcutta and Rajasthan High Courts as the correct view and
proceeded to enact the Cantonnents (Extension of Rent
Control Laws) Act, 1957, by Section 3 of which the Centra
CGovernment was enabled, by notification in the officia
Gazette, to extend to any Cantonnent with such restrictions
and nodifications as it thought fit. Any enactment relating
to the control of rent and regul ation of house accommpdati on
which was in force on the date of the notification in the
State in which the Cantonnment was situated. Though this Act
cane into force on Decenber 18, 1957, no notification was
i ssued extending the provisions of the Bonmbay Rents, Hote
and Lodging House Rates Control Act, 1947, to Kirkee and
ot her Cantonnent areas within the State of Bonbay unti
1969. Apparently such a notification was thought unnecessary
inview of the fact that the Bonbay Act was supposed to
operate within the said Cantonment areas because of the
consi stent view taken by the Bonbay H gh Court, regarding
the applicability of the Bonbay Act to such areas. But the
position was upset ‘as a result of the decision of this Court
in Indu Bhusan Bose v. Rama Sundari Devi - & Anr. (supra).
Thereafter it becane necessary that a notification under
section 3 of the Cantonnment (Extension of Rent Control Laws)
Act, 1957, should be issued. It was accordingly done on
December 29, 1969. But it was soon realisedthat the entire
probl em was not thereby solved since all such-notification
as the one issued on Decenber 29, 1969 could only be
prospective and coul d not save decree whi ch had al ready been
passed. Amending Act 22 of 1972 was, therefore, enacted for
the express purpose of saving decrees which had al ready been
passed. The statement of objects and reasons  of the
anendi ng act stated:

" But these notifications could be issued
only prospectively and could not save the decrees
al ready passed. A nunber of representations had been
recei ved

230
from and on behal f of tenants and tenant s’
associations, wventilating their grievances in this
regard. It was accordingly proposed to anmend s. 3 to
empower the GCovernnment to extend to any Cantonnent any
enactment relating to the control - of rent and
regul ati on of house accommdation in force in the State
in which the Cantonnent was situated either fromthe
comencement of such enactnent or from 26-1-1950, the
date when the Constitution cane into force, “whichever
was | ater, and to save decrees al ready passed under the
enact ment deened to have been in force in the
Cant onnment before such extension.”
By section 2 of the Amending Act of 1972 the Principa
Act of 1957 was itself deemed to have cone into force on
January 26, 1950.
Oiginal s. 3 was renunbered as sub.-s. 1 and the words
"on the date of the notification" were omitted and "were
deened always to have been omtted". New sub.-sections 2, 3
and 4 were introduced and they are as foll ows:

"(2) The extension of and enactnent under sub
section (1) rmay be nmade from such earlier or future
date as the Central Governnent may think fit:

Provi ded that no such extension shall be made from
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a date earlier than-

(a) the comrencenent of such enactnent, or

(b) the establishnent of the cantonnent, or

(c) the conmencenent of this Act,
whi chever is |ater.

(3) Where any enactnent in force in any State relating
to the control of rent and regul ati on of house accommpdati on
is extended to a cantonment from a date earlier than the
date on which such extension is nade (hereafter referred to
as the "earlier date"), such enactnent, as in force on such
earlier date, shall apply to such cantonnent, and where any
such enactment, has been amended at any tinme after the
earlier date but before the comencenent of the Cantonnents
(Extension of Rent Control . Laws Anendnent Act 1971, such
enactment, as anended, shall apply to the cantonnment on and
fromthe date on which the enactnent by which such amendnent
was nade, cane into force

(4) Were, before the extension to a cantonnment of any
enactnments, relating to the control of rent and regul a-

231

ti on-of house accomopdati on therein (hereafter referred

to as the "Rent Control Act"):-

(i) any decree or order for the regulation of, or
for eviction from any house accomopdation in that
cantonnment, or

(ii) any order in the proceedings for the
execution of such decree or order, or

(iii) any order relating tothe control of rent or
ot her incident of such house accommodati on,
was made by any. court, tribunal or other authority in
accordance with any law for the control of  rent and
regul ati on of house accommodation for the tine being in
force in the State in which such cantonnment is
situated, such decree or order shall, on and fromthe
date on which the Rent Control Act is extended to that
cantonment, be deened to have been made under the
correspondi ng provisions of the Rent Control Act, as
extended to that cantonnment, as iif the said Rent
Control Act, as so extended, were in force in that
Cantonment, on the date on which such decree or order
was nade".

The effect of the provisions of the Arending Act appear
tous lo be very clear. Under s. 3 of the unanended Act, a
notification could be issued extending a State Legislation
to a Cantonnment area with effect from the date of the
notification. As a result of the introduction of sub.-s. 2
of s. 3 the notification can be given effect from an
anterior date or a future date, but it cannot be  made
effective from a date earlier than the conmencenent of the
State Legislation or the establishnment of the Cantonnent or
the comencenent of the Cantonnent (Extension - of Rent
Control Laws) Act, 1957. Sub.-s. 3 is merely consequentia
to sub.-s. 2 in that it provides that a State Legislation
when extended to a Cantonnment area froman anterior date,
such | egislation is to stand extended wth all the
amendnments to such State Legislation made after such
anterior date but before the comencenent of the 1972
Amendi ng Act, the anmendnents being applicable as and when
they come into force. Sub-.s. 4 makes provision for the
saving of decrees or orders for the regulation of or for
eviction from any house accomobdation in a Cantonnent made
before the extension of the State Legislation to the
Cantonnment provided certain conditions are fulfilled. One
condition is that the decree or order nust have been made by
any Court, Tribunal or other authority in accordance with a
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232

tion of house acconmpdation for the time being in force in

the State in which such Cantonnent is situated. In other

words the decree or order nust have been made by the w ong
application of the State legislation to the Cantonnment area.
If a decree or order has been nmade by such wong application
of the State Legislation to the Cantonnent area, it shall be
deened, with effect from the date of the notification, to
have been properly nade under the relevant provisions of the
State Legislation.

Shri V.M Tarkunde, |earned Counsel for the appell ant
urged that sub.-s. 4 had to be read in the context of sub.-
s. 2 and 3 and that it was to be applied only to cases where
a notification i ssued under sub. -s. 1 was gi ven
retrospective effect ~under the provisions of sub.-s. 2. W
see no justification for confining the applicability of
sub.-s. 4 to cases where notifications are issued wth
retrospective effect under sub.-s. 2. Sub.-s. 4 in terns is
not as confined. It applies to all cases of decrees or
orders nade before the extension of a State Legislation to a
Cantonment area irrespective of the question whether such
extension is retrospective or not. The essential condition
to be fulfilled is  that the decree or order mnmust have been
nmade as if the State Legislation was 'already in force,
al t hough, strictly speaking, it was not so'in force. In our
view sub.-s. 4 is wide enough to save all decrees and orders
made by the wong application of ~a State rent control and
house accommpdati on | egi sl ati on to a Cantonnment area, though
such State Legislation could not - in |aw have been applied to
Cantonment areas at the tine of the passing of the decrees
or order. W, therefore, hold that the decree obtained by
the respondents is saved by the provisions of s. 3, 4 sub.-
s. 4 of the Cantonment (Extension-of Rent Control Laws) Act
of 1957. as anmended by Act 22 of 1972.

The second subm ssion of. thelearned counsel for the
appel l ant was that the decision/of the executing Court in
M scel | aneous Application No. 597 of 1970 declaring the
decree to be a nullity separated as res judi cata between the
parties. The |learned counsel relied upon the follow ng
observations of this Court in Mathura Prasad Baj oo Jai swal &
ors. v. Dessibai N B. Jeejeebhoy(1)

"The matter in issue, if it is one purely of act,
decided in the earlier proceeding by a conpetent court
must in a subsequent litigation between the sane
parties be regarded as finally decided and cannot be
reopened. A nixed question of |aw and fact detern ned
in the earlier proceeding between the sane parties may
not, for the reason, be questioned in a  subsequent
proceedi ng bet ween

233
the sane parties. But, where the decision is on a
guestion of law, i.e. the interpretation of a statute,
it wwll be res judicata in a subsequent proceeding

between the sane parties where the cause of action.is
the sane, for the expression 'the matter in issue’ in
s. 11 Code of Civil Procedure neans the right litigated
between the parties i.e. the facts on which the right
is claimed or denied and the Ilaw applicable to the
determ nation of that issue. Were, however, the
gquestion is one purely of law and it relates to the
jurisdiction of the Court or a decision of the Court
sanctioning sonething which is illegal, by resort to
the rule of res judicata a party affected by the
decision will not be precluded from challenging the
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validity of that order under the rule of (° res
judicata, for a rule of procedure cannot supersede the
| aw of the | and.
In the very observations relied upon by the |earned counse
for the appellant the |ast sentence is clearly against the
appel l ant. The matter beconmes clear if certain observations
made earlier in the very judgnment are considered. They are:
"A question relating to the Jurisdiction of a
Court cannot be deemed to have been finally determ ned
by an erroneous decision of the Court. |If by an
erroneous interpretation of the statute the Court hol ds
that it has no jurisdiction, the question would not,
lin our judgment, operate as res judicata. Simlarly by
an erroneous decision if the Court assunmes jurisdiction
which it does not possess under the statute, the
guesti on cannot ~operate as res judicata between the
same parties,  whether the cause of action in the
subsequent l'itigation is the same or otherw se".
In that case the _appellant who had a | ease of an open | and
for construction  of buildings had applied for determ nation
of standard rent under the Bonbay Rents, Hotel and Lodgi ng
House Rates Control Act, 1947. The application was rejected
on the ground that the Act did not apply to open |and | et
for construction. The view was confirmed by the H gh Court.
Later in another case, the view taken by the Hi gh Court was
over-rul ed by the Suprenme Court and it was held that the Act
applied to open land |l et out for construction The appel | ant
once again filed ‘an application for determnation of
standard rent. The lower Courts and the Hi gh Court held that
the previous decision operated as res judicata between the
parties. The Suprene Court reversed the viewof the |ower
courts and the High Court. It 16-189SCl /80
234
was held that the earlier decision that the Cvil Judge had
no jurisdiction to entertain the application f or
determ nation of standard rent ? was wong in view of the
judgrment of the Supreme Court. (If the decision’ in the
previous proceeding was to be regarded as res judicata it
woul d assume the status of a special rule of |aw applicable
to the parties relating to the jurisdiction of the Court in
derogation of the rule declared by the legislature. The
situation in the present case is anal ogous. The executing
Court had refused to exercise jurisdiction and to execute
the decree on the ground that the decree was a nullity as
the Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947, had no application to buildings in Cantonment areas.
That defect having been renoved and all decrees obtained on
the basis that the Bonbay rent |aw applied to the Kirkee
Cantonment area having been validated by Act 22 of 1972, it
cannot be said that the earlier decision holding that the
decree was a nullity operated as res judicata. As pointed
out by this Court in Mathura Prasad Bajoo Jaiswal & Os.
v. Dassibai N B. Jeejeebhoy (supra) if the earlier decision
in the Mscellaneous Application is to be regarded as res
judicata it would assune the status of a special rule of
jurisdiction applicable to the parties in derogation of the
| aw declared by the legislature. W, therefore, see no
substance in the second subnission. Gvil Appeal No. 708 of
1978 is accordingly dism ssed with costs.

In Cvil Appeal No. 709 of 1978, the only question is
about the wvalidity of a decree obtained before the date of
the notification issued under s. 3 of the Cantonnments
(Extension of Rent Control Laws) Act, 1957. In view of what
we have said above, this question has to be deci ded agai nst
the appellant. This appeal is also dismssed with costs.
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In Civil Appeal No. 718 of 1978, special |eave was
granted under a m sapprehension that the appeal raised the
sane questions as were raised in Cvil Appeal No. 708 of
1978. It is now stated that it is not so. This appeal is
al so dismissed with costs.

S R Appeal s di sm ssed.
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