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The appell ants herein are the tenants. The landlord brought a suit for
eviction of the tenant, inter alia on the ground of personal necessity as well
as for default in paynent of rent. The trial court dism ssed the suit.

However, the first appellate court allowed the appeal of |andlord and thus

the suit on the ground of default was decreed. The second appeal, by the
tenants, was dismissed. The Hi gh Court held that nere acceptance of

del ayed rent by the Landlord did not anpunt to waiver of the right which

was accrued to himunder the Act and al so the tenant has conmtted default

in paynent of the rent. It is against the said judgnent, the tenants preferred
present appeal by neans of a special |eave petition.

When the matter cane up before a Bench of this Court, the Bench was
of the view that as the case may require consideration of the correctness of
the view taken by a Full Bench of Patna H gh Court in Raj Kumar Prasad
vs. Uchit Narain Singh [AIR 1980 Patna (FB) 242] in/view two decisions
of this Court in Gowali Charan vs. Surendra Kumar Khandani and
ot hers (1987 Suppl. SCC 578) and Satyanarain Kandu vs. Snt. Hem ata
and others (1996 PLR 110 SC) both by two-Judge Bench and as such has
referred the matter to a Bench of three Ld. Judges . It is in this way, this
matter has cone up before us. Learned Counsel for the appellant urged that
vi ew taken by the High Court is in conflict with the two decisions of this
Court and therefore the Judgnent under chall enge deserved to be set aside.
We do not find any nerit in the argunment for the reasons stated hereinafter.

Section 11(1)(d) of the Bihar Buildings (Lease, Rent & Eviction)
Control Act reads thus:

"11. Eviction of tenants (1) Notwi thstanding

anything contained in ny contract or lawto the contrary
but subject to the provisions of the Industrial disputes
Act, 1947 (Act XIV of 1947), and to those Section 18,
where a tenant is in possession of any building, he shal
not be liable to eviction therefromexcept in execution of
a decree passed by the Court on one or nore of the

foll owi ng grounds:

(a)
(b)
()
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(d) Where the anount of two nonths rents,
awful |y payabl e by the tenant and due from
himis in arrears by not having been paid
within the tine fixed by contract, or in the
absence of such contract, by the |ast day of
the month next follow ng that for which the
rent is payable or by not having been validly
remtted or deposited in accordance with
Section 16."

The provisions of the said Act would clearly show that unlike

Rent Control Statutes of other States, the expression "wilful default’

or 'habitual default’ has not been used therein. The words are 'is in
arrears’. In the event, rent for two nonths is not paid a cause of
action arises. The statute nandates that the rent should be paid within
the time fixed by the contract and in absence thereof by the | ast date
of the nonth next follow ng. ~ The obligation on the part of the tenant
to pay rent inthe nanner laid down under the Act, being a statutory
one, he must conply therewith strictly. The statute, therefore, in other
wor ds, prescribes the period within which the rent must be rendered to
the landlord by a tenant.” Wen the statute |ays down the period

during which the rent is required to be paid or deposited, the sane is
required to be conplied wth.

Recently, in E. Pal ani sany vs: Pal ani sany (dead) by Lrs.
and others (2003 (1) SCC 123), a Division Bench of this Court
observed
". The rent legislation is normally intended for the
benefit of the tenants. At the sanetine, it is well settled
that the benefits conferred on the tenants through the
rel evant statutes can be enjoyed only on the basis of strict
conpliance with the statutory provisions. Equitable
consi deration has no place in such matters"

It is also pertinent to note that the Rent Control Act is not only
a beneficial enactment for the tenant but also for the benefit of the
l andl ord. (See Shri Lakshm Venkateshwara Enterprises Pvt. Ltd.
vs. Syeda Vaj uni ni ssa Begum (Snt.) and others 1994 (2) SCC
671) .

Yet there is another aspect of the matter which cannot 'be |ost
sight of. It is a well settled principle that if a thing is required to be by
a private person within a specified time, the same would ordinarily be
mandat ory but when a public functionary is required to performa
public function within a tinme-frame, the sanme will be held to be
directory unless the consequences therefor are specified. In
Sut herl and, Statutory Construction, 3rd edition, Vol.3 at p. 107, it
is pointed out that a statutory direction to private individuals should
general |y be considered as mandatory and that the rule is just the
opposite to that which obtains with respect to public officers.  Again
at p.109, it is pointed out that often the question as to whether a
mandatory or directory construction should be given to a statutory
provi sion may be determined by an expression in the statute itself of
the result that shall follow non-conpliance with the provision. At
pagelll it is stated as foll ows:

"As a corollary of the rule outlined above, the fact that no
consequences of non-conpliance are stated in the statute,
has been considered as a factor tending towards a
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directory construction. But this is only an elenment to be
consi dered, and is by no neans concl usive."

It is in the aforenmenti oned backdrop the decisions of this Court
relied upon by M. Upadhyay are required to be considered.

In Gowali Charan vs. Surendra Kumar Khandani and
ot hers (1987 Suppl. SCC 578), this Court did not |ay down any |aw
within the neaning of Article 141 of the Constitution of India. The
j udgrment does not contain any reason. It does not set out any fact nor
did it take notice of any precedent. It is difficult to ascertain as to on
what grounds this Court observed:

"Having regard to the fact that the entire rent for
the period in question from January-February, 1967 to
January- February, 1968 had been paid to the plaintiff, we
do not think that the H gh Court was justified in holding
that the plea of w lful default has been established
entitling the plaintiff to a decree for eviction under
Section 11(1)(c) of the Bihar Buildings (Lease, Rent and
Eviction) Control Act, 1982."

Thi s decision in our opinion does not lay down the correct |aw
and nust be over-rul ed.

In Satyanarai n Kandu vs. “Snt. Henlata and others (1996
PLR 110 SC), this Court passed an order presumably in exercise of

its jurisdiction under Article 142 of Constitution of India. In that case,
it was categorically held that the default had taken place but the sane
was held to be nerely a technical one. |If a cause of action arose for

the landlord to file a suit for eviction against the tenant, such a cause
of action cannot be held to be non-existent only because, in the

opi nion of this Court, the default was technical one. The said decision
al so does not |ay down the correct view of the |aw and nust be over-

rul ed.

We, therefore, are of the opinion that the H gh Court has rightly
hel d that by reason of the said two decisions, the Full Bench decision
of the Hi gh Court cannot be said to have been over-rul ed.

In CA No. 5077/1998, which we have deci ded today, we have

hel d that where a statute enpowers the Court to extend tine or further
time when a tenant fails to deposit rent within the stipulated ting,
only in such cases, the Court possesses power to extend time and in no
ot her cases.

For aforesaid reasons, the appeal is dismssed. However, there
shall be no orders as to costs.




