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CASE NO. :
Appeal (civil) 4399 of 2005

PETI TI ONER
Mahi | a Vi kas Mandal Col aba and Ors.

RESPONDENT:
The State of Maharashtra and Anr.

DATE OF JUDGVENT: 21/07/2005

BENCH
Arijit Pasayat & H K Sema

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.
Leave granted.

Appel lants call in questionlegality of the judgnent rendered by a Division
Bench of the Bonbay Hi gh Court uphol ding the demand nade by the Coll ector,
Munbai City fromthe appellant No. 1. The wit petition filed by the
appel | ants questioning the demand was di'sm ssed by the inpugned order of
the Hi gh Court. The demand was nade for comrercial use of the |and | eased
out to the appellant No. 1.

Factual position is alnost undisputed and needs to be noted in brief. The
Maharashtra State Governnment in the Revenue at Forest Departnent, |eased
out 2250 square neters of |and (plot No.1 Queens Barrack Area) to the
appel l ant No.1 for construction of a wonmen’s hostel for worki ng wonen and
its allied activities. The grant was nmade for 30 years fromthe date of
handi ng over possession and the nmenorandum dated 18th May, 1984. It was
clearly stipulated in Condition No. (iii) that if lessee utilizes any areas
specifically set up for non-renunerative activities for any renunerative
purposes, it has to take prior approval of the Col I'ector of Bonbay and if
granted the same will be subject to paynment of 50% of 'the "net profit".

Al'l eging that the appellant No.1 was letting out the premnmises for

conmer ci al purposes and using the prem ses for conmercial purposes, a
demand was made for an anmount of Rs. 19, 03,103 stated to be 50% of the net
income. It was alleged that there was violation of the land grant terns and
conditions. In the Notice dated 15.2.2003 the appellants were notified that
since there was violation of the terns and conditions of the |and grant,
action was to be taken and in addition the defaulted anpunt i.e. Rs.
19,03,103 was to be recovered. It was also indicated that coer/cive action
shal | be taken if payment is not made within three days of the receipt of
the notice. Reply was submitted by the appellants on 20.2.2003 stating that
there was no violation as alleged, and further the denand as rai sed was

wi t hout any basis. After receipt of the reply notice of recovery as | and
revenue as per Section 267 of the Maharashtra Land Revenue Code, 1966 (in
short the Code) was issued granting 20 days’ time for naking payment. Wit
petition was filed before the Bonbay H gh Court questioning legality of the
demand. After notice the respondents filed counter affidavit justifying the
action and demand raised. Essentially, two stands were taken by the wit
petitioner before the High Court. Firstly, it was contented that due and
proper opportunity was not given to the wit petitioners to present their
case. Secondly, it was submitted that the quantum as demanded has no basis
of computation. The Hi gh Court by the inmpugned judgnent held after taking
note of the counter affidavit that the demand was in order. H gh Court
noted that an anount of Rs. 73,82,055 was received in respect of 690
programmes as rental. Aforesaid anmbunt of Rs. 73,82,055 included a sum of
Rs. 35,75,850 as security deposit and the bal ance of Rs. 38,06, 205 was
earned as inconme, and 50%thereof canme to Rs. 19,03, 103 which was demanded.
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It was held that adequate opportunity was granted to the appellant to have
their say. The wit petition was accordingly di sm ssed.

In support of the appeal, |earned counsel for the appellants subnitted that
the authorities and the H gh Court have fallen into grave errors by hol di ng
that 50% of the receipts were to be paid. What was required to be paid was

50% of the "net profit". Materials on record show that there was no profit.

In response, |earned counsel for the respondents subnitted that

undi sputedly the appellants had carried on remunerative activities and
received Rs. 38,06, 205 which was earned as income. Therefore, the demand of
50% t hereof is in order

In order to appreciate rival subnissions the condition in the Grant dated
18.5.1984 needs to be noted. The di spute revolves round Condition No. (iii)
whi ch reads as follows : -

"The | essees shall utilize the land for construction of two
bui | dings, one for the wonmen’s hostel providi ng necessary
facilities |ike recreation, library cumreadi ng room indoor ganes
etc. and another building with a built up area of 6000 square feet
out of which a portion of 3000 square feet should be allowed to be
et out to a bank or show oons as perm ssible under the Devel opnent
Control Rules for the area and 1500 square feet to be used for

di agnostic/centre and anot her 1500 square feet to be used for
Mandal ' s ot her activities.

Provi ded further that the perm ssion to utilize 4500 square feet
built up area for comercial purpose is granted subject to the
condition that the | essees undertake to pay to Government 50% of
the net incone derived by them fromthe source.

Provided further that if the Mandal utilizes any other area
specifically set apart for its non-renmunerative activities for any
remunerative purpose, it-shall take prior approval of the Collector
of Bombay, which if granted, will be subject to paynent of 50% of
the net profit."

A bare perusal of the condition shows that requirement was to pay 50% of
"net profit". What would constitute net profit has not been spelt out in
the Grant. Obviously therefore, the expression "net profit"™ as comercially
under st ood had to be adopted.

The fundanental neaning of the expression "profit"” is the anount of gain
made during a particular period. (See : Spanish Prospecting Conpany Ltd.,
in Re 1911 (1) Ch. 92 (CA).

This Court in Conm ssioner of Incone Tax v. Delhi Flour. MIIls Conpany Ltd.,
(1959) 35 ITR 15 SC held that when question arises regarding the nmeaning to
be assigned to the expression "net profit", the question is to be

determ ned on the construction of the relevant agreenent, which is to be
construed according to the words contained in it and the circunstances in
which it was nade.

"Income" and "profits" are not synonynous in all cases. In certain statutes
"income" and "profits" are treated differently. While considering a case
under the Inconme-tax Act, 1961 (in short the ‘I.T. Act’) this Court held
that in the ordinary econom c sense the expression "incone" includes not
nmerely what is received or what cones in by exploiting the use of the
property but al so what one saves by using it oneself. That which can be
converted into income can be reasonably regarded as giving rise to incone
(See Bhagwan Dass Jain v. Union of India and Ors., [1981] 2 SCC 135).

In the popul ar sense the two words "receipts" and "profit" are very
di fferent expressions. Profits are pointed out as the surplus by which the
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recei pts exceed the expenditure (See: Russel v. Town and Country Bank
(1889) 13 A C. 418).

As observed by the Privy Council in The King v. B.C. Fir and Cedar Lunber
Conpany, AIR (1932) PC 121, nonies which are not really profits of a

busi ness may yet be income. The Privy Council in Secretary of State v.
Saroj Kumar, AIR (1935) PC 49, held that profit neans the difference

bet ween the anount realized and the expenses incurred in realizing it. As
noted by this Court in E. D. Sassoon and Conpany Ltd. v. Comm ssioner of

I ncome Tax, Bonbay city, [1955] 1 SCR 313 the word "profit" has well
defined | egal nmeani ng, which coincides with the fundanental conception of
profits in general parlance, although in nercantile phraseol ogy the word
may at times bear neanings indicated by the special context, which deviate
in sone respects fromthis fundanental significance.

Above being the position we allow this appeal, set aside the judgnent of
the Hi gh Court and remt the natter to the Collector for a fresh

adj udi cation. Inorder to avoid unnecessary delay, let the appellants
appear ' before the concerned Collector on 24.8.2005 at 10.30 a.m w thout
further notice. The Collector shall grant opportunity to the appellants to
pl ace materials necessary for the purpose of determning the net profits,
as required under Condition No. (iii). The Collector shall on consideration
of the materials to be placed pass necessary orders.

The appeal is allowed to the aforesaid extent without any order as to
costs.




