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Repr esent ati on of ~ the People  Act, (43 of 1951) S.
123(4)--Object section--Corrupt - practice _as defined in
section, ingredients of.

HEADNOTE
The appellant was the returned candidate from the Rajura
constituency Maharashtra State Legislative Assenbly in the
gener al election held in February 1967. The first
respondent who was one of the defeated candi dates chal'l enged
the appellant’s election in an el ection petition. The High
Court held that the appellant had nmade false -statements
about the personal character and conduct —of the first
respondent and was guilty of corrupt practice wthin the
neaning of s. 123(4) of the Representation of the People
Act, 1951. On this view the H gh Court allowed the election
petition and set aside the election of the appellant who
appealed to this Court.

HELD: (i) The election law in this country as in England
guarantees freedomof criticismof political nature at’' the
time of election. The freedomof criticismmy sonetines be

m sused, but t he advant age gai ned from free
criticism-though soneti mes it may turn out to be
irresponsible --in the |long run outwei ghs the di sadvantages.
It is inthe interests of dembcracy that such «criticism
shoul d be all owed. However denocracy will be a farce if
i nterested persons are allowed to freely indulge in

character assassination during election. A political party
may not be affected by passing winds but a canpaign of
sl ander against an individual is likely to create prejudice
in the mnd of the people against him Section 123(4) is
designed to achieve the dual purpose of protecting freedom
of speech and prevention of nalicious attack on the persona
character and conduct of rivals. [769 C

(b) The ingredients of the corrupt practice nentioned in
s. 123(4) are (1) the publication by a candidate or his
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el ection agent or by any other person with the consent of
that candidate or his election agent of any statenent of
fact; (2) which statenent is false and which was believed by
the candidate to be false or at any rate was not believed by
him to be true; (3) the said statenment relates to the
personal character or conduct of a candidate or is in
relation to his candidature or withdrawal; and (4) the sane
being a statenent reasonably calculated to prejudice t he
prospects of that candidate s election. The burden of
proving 'every one of the ingredients of the corrupt
practice alleged is on himwho alleges it. [768 G 77]

(c) Every false allegation does not come wi t hin the
m schief of s. 123(4). The |anguage of the section is 'any
statenent of fact which is false' and that | anguage nust be

used in contrast to a false statenent of opinion. The
statement in question must be in relation to the persona
character of candidate: It is when the false allegation

pierces the politician and touches the person of the
candi date that s. 123(4) is contravened. Further one of the
i ngredi ents~ of the corrupt ~practice under the section is
that the _statenent conplained of must be one reasonably
calcul ated to prejudice the prospects of the election of the

person against whom it s’ made. " Cal cul at ed’ nmeans
designed: it denotes nmore than nere
767

likelihood and inports a design to -affect voters. The
enphasis in the last linb of the section is not so much on
the intention of the publisher but onthe probable effect on
t he election of ‘the candidate agai nst whom those
statenments are directed. [769 F--G 770 E]

(ii) In the present case the statenents alleged to have
been nmmde by the appellant did not - ambunt to  corrupt
practice within the neaning of s. 123(4) as they anounted
either to fair political criticismor were nere expressions
of  opi ni on. The conpl ai nt ‘that the appellant had stated
t hat the respondent had a share in the profits earned by
a contractor is neither alleged.in the election petition nor
satisfactorily proved. [777 D, F]

Sheopat Singh v. Ram Pratap, [1965] t S.C. R~ 175, T.K
Gangi Reddy M C. Anjaneya Reddy & Ors., XXl E. L. Rp. 266
and Dattatraya Narayan Patil v. Dattatraya Krishnaji
Khenvi kar & Ors. A I.R 1964 Bom 244, relied on
Cunber | and (Cocker nout h Di vi si on) Case, (1901) 50
M&H. 155, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1778 of 1967.

Appeal under s. 116-A of the Representation of the
People Act, 1951 fromthe judgnent and order dated  Cctober
3, 1967 of the Bonbay Hi gh Court, Nagpur Bench in Election
Petition No. 14 of 1967.
C.B. Agarwal a and A. G Ratnaparkhi, for the appellant.

R M Hazarnavis, B.A Msodkar, S. B. Wad, V.D. Chetande
and MS. Qupta, for respondent No. 1.
The Judgnent of the Court was delivered by

Hegde, J. The appellant is the returned candidate from
the Rajura constituency of the Maharashtra State Legislative
Assenmbly in the general election held in February 1967. 1In
that election he secured 21,435 votes as against 17,521
votes secured by his nearest rival, the first respondent
her ei n, t he nom nee of the Indian National Congress.
The first respondent was representing that constituency
prior to the said general election. The first respondent
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challenged the wvalidity of the appellant’s election in
El ection Petition No. 14 of 1967 in the Hgh Court of
Judi cature at Bonbay (Nagpur Bench) on two grounds nanely
(1) that the appellant was disqualified to be a candidate in
that election and (2) that he was guilty of corrupt
practices wunder s. 123(4) of the Representation of the
Peopl e Act, 1951 (to be hereinafter referred to as the Act).
The Hi gh Court allowed the petition and set aside the
el ection of the appellant on the ground that he was guilty
of publishing statenents of facts which are false and which
he either believed to be false or did not believe themto be
true, in relation to the personal character and conduct of
the first respondent. It did not uphold the contention of
the first respondent that the appellant was disqualified to
be a candi date.

768

Though at one stage M. Hazarnavis, |earned Counsel for
the first respondent attenpted to support the judgnent of
the triall court on the ground that the appellant was
di squalified to be candid.ate, he finally gave up that
contenti on. Therefore it is no necessary to examine the
sane.

The Hi gh Court ~has found that the appellant was
responsible for the publication of Exhs. 55 and 56 which
, accordi ng to contained statenents of facts relating to
the personal character and conduct of the first respondent
and those statenments were either false to his know edge or
at any rate he did not believe themto be true. It further
cane to the conclusion that in sone of the el ection meetings
the appellant had falsely stated that the first respondent
had a share in the contract secured by himfor Abid Hussain

The bul k of the evidence adduced inthis case relates to
the controversy whether the appellant was  responsible for
the printing and publication of Exhs. 55 and 56. The High
Court has accepted the case of the first respondent that the
appel | ant was responsible for printing and publishing those
panphl ets. W have been taken through that evidence and we
agree with the High Court on that aspect of the case. /It is
not necessary to deal with that evidenced as we are of
opi nion that the statenments contained in those panphlets do
not amount to corrupt practice under s. 123 (4) of the Act
Section 123(4) reads:

"The publication by a candidate or his  agent
or by any other person (with the
consent of a candidate or hi's election
agent) of any statenent of  fact which is
false, and which he either believes to be
false or does. not believe to be true in
relation to the personal character or conduct
of any candidate, or in relation to the
candi dat ure or withdrawal of any candi date,
being a statement reasonably calculated to
prejudice the prospects of that candidate’s
el ection.”
The ingredients of the corrupt practice nentioned in this
section are (1 ) the publication by a candidate or his
el ection agent or by any other person with the consent of
that candidate or his election agent of any statement of
fact; (2) which statenent is false and which was believed by
the candidate to be false or a any rate was not believed by
him to be true; (3) the said statenent relate to the
personal character or conduct of a candidate on in relation
to his candidature or withdrawal and (4) the same being a
statement reasonably calculated to prejudice the prospects
of that candidate’s el ection.
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As explained by this Court in Sheopat Singh v. Ram
Pratap(1l) s. 123(4) is designed to achieve the dual purpose
of protecting
(1) [1965] 1 S.C R 175.

769
freedom of speech and prevention of malicious attack on the
personal character ,and conduct of rivals. A statenent

which reflects on the mental or noral character of a person
is one relating to his personal character or conduct whereas
any criticismof a person’s political or public activities
and policies is outside it. Section 123 (4)further requires
that the candidate who nade a fal se statenent should have
believed it to be false or did not believe it to be rue and
lastly it should be a statenment reasonably calculated to
prejudice the prospects of the election of the candidate
against whom it was nmade. The word ’'calculated rmneans
designed: it denotes nmore than nere |ikelihood and inports a
design to affect voters.

The election “lTaw in this country as in Engl and
guarantees ~freedom of criticismof political nature at the
time of election. It is true that the freedomof criticism
given mght be sonetinme nisused. The political history of
even countries |ike England shows that sensational false
el ecti on propaganda against a political party, particularly
on the weve of election mght upset the party's electora

fortune. But the /advantage gained from free «criticism
--though sonetinmes it may turn out to be irresponsible--in
the long run outweighs the di sadvantages. It is in the
i nterest of denocracy that such criticism  should be
allowed. This is the view of political” thinkers. A

political party’'s reputation is not built on shifting sands.
It has, at any rate, it should have, firnmer foundation and
shoul d not be affected by passing winds. But in the case of
i ndividuals a different approach is necessary. A canpaign
of slander is likely to create prejudice in the mnd of the
peopl e against him It cannot be put down as cynicism when
it is sonetinmes said that the bigger the lie the greater is

the chance of its being accepted as true. There is
unfortunately a tendency in the minds of the unwary public
to believe the worst about individuals. Denpbcracy will be a

farce if interested persons are allowed to freely indulge
in character assassination during election.—Section 123(4)
as we understand it enbodies the two principles discussed
above. Every false allegation does not cone wthin the
m schief of s. 123(4). Wen any false allegation of  fact
pierce the politician and touches the person of t he
candi date then s. 123(4) is contravened.

Dealing with the neaning of the expression 'persona
character and conduct’ found in s. 123(4) Subba Rao J.
speaki ng for the Court in T.K  Gangi Reddyyv. M C.
Anj aneya Reddy and O's. (1) observed at p. 266 of the report:

"the words 'personal character or conduct’ are so
clear that they do not require further el uci dati on or
definition. The character of a person may ordinarily
(1) XXH, E.L.R p. 266.

770

be equated with his nental or noral nature. Conduct connotes
a person’s actions or behaviour."

Dealing with a provision simlar to s. 123(4) Darling J.,
Cunber| and (Cockernmouth Division) case(x) observed:

"What the Act forbids is this. You shal
not nake or publish any false statenment of
fact in relation to the personal character or
conduct of such candidate; if you do, it is an
illegal practice. It is not an offence to say
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sonet hing which nay be severe about another
person nor which may be wunjustifiable nor
whi ch may be derogatory unless it anmpunts to a
false statenent of fact inrelation to the
per sonal character or conduct of such
candi date; and | think the Act says that there
is a great distinction to be drawn between a
false statenent of fact which affects t he
personal character or conduct of a candidate
and a fal se statenent of fact which deals with
the political position or reputation or action

of the candidate. |If that were not kept in
m nd, this statute woul d sinmply have
prohibited at election tinmes all sorts of

criticismwhich was not strictly true relating
to the political behaviour and opinions of the
candidate. That is why it carefully provides
that the false statenent, in order to be an
illegal practice, nmust relate to the persona
character and personal conduct."
The |anguage of s. 123 (4) is 'any statenment of fact which
is false', and that |anguage must be used in contrast to a
fal se statenent of opinion.~ The |anguage used is not nerely
a ’'false statement” .but a ’'statenment of fact which is
fal se’. The statenent in question nmust be in relation to
the personal character or conduct of ~a candidate, which
nmeans a false statement of fact bearing on the persona
character or conduct of a candidate. Further one of the
ingredients of the corrupt practice under s. 123 (4) is
that the statement conpl ained of nust be ~one reasonably
calcul ated to prejudice the prospects of the election of the
person against whomit is nmade. It may be noted that the
section does not nerely say 'being a statement calculated to
prejudice the prospects of the candidate s election’ but
on the other hand it says "being a statement reasonably
calculated to prejudice the prospects of that candidate’s
el ection’. The neani ng of that expression is as held by a
Division Bench of the Bonbay Hugh Court in Dattatraya
Narayan Patil v. Dattatraya Krishnaji Khenvikar and O's.(2)
that the publication of false statenent of fact relating to
the personal character or conduct nust be such as would, in
the estimation of the Court, having regard to the nature of
the publication, the evidence ten-
(1) (1901) 5, OM& H. p. 155
(2) Al R 1964 Bom 224.

771
dered in Court and the surrounding circunstances have its
nat ur al and probable consequence of prejudi ci ng the

prospects of the candidate relating to whose persona
character or conduct the publication has been nade. ~So far
as the last linmb of s. 123(4) is concerned, the enphasis is
not so rmuch on the intention of the publisher but 'on the
probable effect on the election of the candidate against
whom t hose statenents are directed

It is trite to say that the burden of proving everyone
of the ingredients of the corrupt practice alleged is on him
who alleges it. |If he fails to establish any one of themto
the satisfaction of the Court he nust fail

We shall now proceed to consider whether the statements
of facts contained in Exhs. 55 and 56 fall wthin the
m schief of s. 123(4). Before doing so it is necessary to
gi ve the background under which the statenents conpl ai ned of
were nade. As nentioned earlier the first respondent was
representing the constituency in question prior to the
general election in 1967. Sonetime before the el ection the
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cultivators in the Rajura constituency as in other places
were required to deliver to the Governnent a portion of the
juwar crop raised by themin pursuance of the levy orders
made. This circunstance must have undoubtedly caused
di ssati sfaction to the rooting. Rajura Taluka was
previously a part of the Nizams State and thereafter the
State of Hyderabad till the formation of the Mharashtra
State. We understand that in that Taluka, the boundary
stones had not been fixed. The State of Mharashtra
"appears to have directed the Ilandowners to fix t he
necessary boundary stones for their property wthin a
certain period. As sone of themdid not comply wth that
direction, t he., Government took upon itself the
responsibility of fixing those boundary stones at the cost
of those ryots. That work was given on contract to one Abid
Hussai n. It was -suggested that charges fixed wer e
excessi ve. It may be mentioned at this. stage that during
the time when the juwar |evy was inposed and the contract
for fixing the boundary stones was given (as al so at present
), the 'Congress Party was in power in the State of

Mahar ashtra. ~The first respondent was a Congress ML. A In
the past tolls were |evied on every vehicle entering the
municipal limts of  Rajura but sonme years before the

election that |evy had been .abolished but the same was
agai n rei nposed sonetines before the election At the tinme of
the reinposition of that |evy Shri Shankarrao Deshnukh, a
Congressman was the Chairnman of the Rajura Minicipality.
Havi ng nentioned these facts we shall now proceed to exani ne
the statements in Exhts. 55 and 56.

Erda. 55 is a Marathi poem conposed by the appellant’s
el ection agent Dr. Suresh Vishvanathrao -Upaganlawer (R W
3). Its English rendering is as foll ows:
772
"Request to Voters.
Rise Rise Ch Voters Awake at |east now Understand and begin
to work.

You have suffered for five(years, auspicious /day has
dawned now, truthful to your conscience, wake to ‘vote, Oh
brot hers wake to vote.

Today kick off (this) slavery in the freedom (and) you
shoul d expose; you should expose the sins of Vithalrao.
He held out to be the |eader of the people (but) he  put
burden of stones (on the peopl e)

By those very stones (you) build his grave, ~brothers
build his grave.

For recovery of levy (fromus) unlimted force used

agai nst us.
They take white juwar and give red m |l ow
(to us) and now confront him (with this).

Today our luck has dawned (in that) we got ~a /great
| eader.
For protecting the interests of poor people see this Quruji
has taken an Avatar.

(H's) nane is Jivtode Shrihari, has responded to our
i mredi ate cal |
By giving your inval uable vote.

To Jivtode and Kaushik Pleader, Elect themthis tinme.

Take vow |ike Bhishnma and begin working t oday
br ot hers.
begi n wor ki ng t oday,
Seei ng Lion Synbol, by affixing rubber stanp on it

W will show to the world, Brother we wll show our
candi dat es that success garlands (him)"
Exh. 56 is a panphlet published in Marathi. It purports

to be an appeal by one Ganpat Patil Dhote. The English
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translation of it is found at p. 563-565 of.the paper-book
It reads thus:
VOTERS BE CAREFUL
In the forthcom ng General Elections the sitting

ML.A Shri Vithalrao Dhote is standing for Mharashtra
Legi sl ative Assenmbly on behal f of Congress. The poor people
have had experience of Shri Vithalrao Dhote as ML. A
773

Having been elected in the 1St CGeneral Elections Shri
Vithalrao Dhote would work for the benefit, of the people
and devel op the backward Raj ura Tal uka was our expectation.
But the People of Rajura Taluka have been utterly
di sappointed by Shri Vithalrao Dhote. In the this Taluka
the High School which was there in the tines of N zam the
H gh School is there inwhole of Rajura Taluka till to-day.
Shri Vithalrao Dhote could not construct a Single Pucca
Road. Could not supply electricity to any vill age anywhere.
Could not make arrangenents for watering agriculture. In
this Taluka though there is thousands of acres of fallow
land, for distributing it to1andless no effort was nade by
Shri  Vithalrao Dhote. In'the last five years no work for
the benefit of the people has been done by Vithal rao Dhote.

On the contrary, through his selfish and fraudul ent
conpani on Shri Shankarrao Deshnukh, the Minicipal President
of Rajura (he got) inposed the stopped toll tax on the
bul l ock cart (Rengi’ and Bandi) of poor people coning to
Raj ur a. Its effect has been surely felt by every poor nan
in the Tal uka. Sinmilarly by fixing boundary stones on
the Dhuras of the cultivatorsin Rajura Taluka and by
recovering price of stones Shri Vithalrao Dhote has worked

for the benefit of Abid Husain Thekedar al one. In this
taluka the cultivators could not get Taccavi- | oans " w thout
giving bribe at the tinme of distributing taccavi, Shr

Vithalrao Dhote could not check bribery. Shri  Vithal rao
Dhote has neglected the poor people by looking to the
interests of Thekedar (contractor) alone. By this, poor
peopl e have lost all faith in Shrii Vithalrao Dhote i'n Rajura
Tal uka. By this the poor people are very nuch ‘harassed.
When | nyself moved in the villages in this Taluka, | found
that public opinion is inclined against Shri Vithalrao
Dhot e.

People are organised as Shri Vithalrao Dhote has
harassed the poorer for furthering interests of his selfish
and deceitful conpanion. Because of this and wth great
reluctance and keeping interests of public in view 1 am
publishing this panphlet against Ardar Vithalrao Dhote to
keep the true facts before the public. The man who is
provi ng dangerous to the majority in the Society and poorer
section of the public has to be pulled down from his
office (and) except this, there is no other way is ny
bel i ef .

Hence | hunbly request the voters in Rajura Constituency
that they should not vote for the Congress candi -

774
date Shri Vithalrao Dhote. Contesting candidate from Rajura
Constituency Shri Jivatode CQuruji has 'worked for spread of
Education by opening Janata High Schools. Shri Jiotode
Quruji has benefited the poor people by opening all kinds of
coll eges of Chanda. "Shri Jiotode Guruji"™ will bring about
the devel opnent of backward Rajura Tal uka positively.

Hence by putting a cross on the Lion Synbol of
Vi darbha Joint Front's Shri Jiotode Guruji, Shri Jiotode
Quruji be elected by a large majority is nmy hunble and
earnest request to the voters.
yours hunbly Synbol of Lion
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Ganpat Patil Dhote Put Cross only on Lion
In small type Publ i sh: Ganpat Patil ( Shi vshakt i
of Chote r/o Nimani T. Rajura Chandr apur) .

The various statenents contained in these two panphlets
are sumari sed by the | earned Trial Judge thus:

"(a) (The Petitioner) has inmposed the tol
tax on poor citizens on their bullock carts
through his selfish and bogus conpani on Shri
Shankarrao Deshmukh, Presi dent of Raj ura
Muni ci pality, which has caused undue suffering
to every poor citizen residing in this part.

(b) Vithalrao Dhote has only secur ed
advantage for  Abid Husain, Contractor, by
i mposi ng the burden of paying for the border
stones which were compul sorily ordered to be
fixed.

(c) Inthis taluq no cultivator has been
able to get taccavi w thout paynent of bribe
“and Vithalrao is unable to prevent it.

(d) Vithalrao Dhote has solely protected
the interest of the contractor and neglected
the poor ~ citizens and " on t hat account
Vithalrao Dhote has forfeited confidence of
poor persons in Rajura talug.

(e) The poor popul ation is-sinmply harassed
and | ‘have found that the inclination of the
peopl e is agai nst Vithal rao Dhote when | went
around in-the village.

(f) Poor persons are sinply ~harassed on
account of exploitation-and ruin caused by
Vithalrao Dhote solely for the benefit of his
selfish and bogus conpanions.

775

(g) Persons (meaning the petitioner) who
is a nenace Wthe nmajority of the comunity
and poor persons nust be sacked ‘from the
office in my firmconviction."

None of the afore-nmentioned allegations can be hold to
relate to the personal character or conduct of -the first
respondent. They are undoubtedly criticism true, false or
exaggerated, of the first respondent’s roll as pol i tician
Those statenents do not nmake any reflection on the noral — or

mental qualities of the first respondent. As  nentioned
earlier a Congressnman was the President of the Rajura
Municipality "at the tine the tolls were reinposed. It nay

be that the first respondent had no hand in the nmatter of
reinmposition of the tolls and that the accusation that he
got it reinmposed is not true but that in no manner ~can be
said to reflect on the personal character or conduct of the
first respondent. Sinilarly the accusation that the  first
respondent secured advantage for Abid Hussein by inposing a
burden on the land owners by making them pay for the
boundary stones cannot be said to reflect on the private
character of the first respondent whether the statement in
guestion is true or false. The appellant had a right to
hold the first respondent responsible for the actions of the
CGovernment as he was a nmenber of the party in power. The
allegation that in the Rajura Taluka no cultivator had been
able to get Taccavi |oans w thout paynment of bribe and that
the first respondent was unable to prevent it, is
undoubtedly a legitimate criticism The allegation that he
solely protected the interests of the contractor and ignored
that of the poor citizens and on that account he has
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forfeited the confidence of the poor persons in his
constituency is an expression of an opinion, whether the
same is true or not. The allegation that the poor
popul ation is sinmply harassed and that the signatory to the
panphl et found that the inclination of the people is
against the first respondent when he went around in the
village, 1is nerely an opinion and not a statenent of fact.
Simlarly the allegation that the poor persons are being
harassed on account of the exploitation and ruin caused by
the first respondent solely for the benefit of his selfish
and bogus companions is an expression of an opinion and it
is a permssible criticismin a political debate. The
assertion that the first respondent is a nenace to the
nmajority as also to the poor and therefore he nust be sacked
from the office is as stated in the panphlet itself s
purported to be the conviction of the person who issued the
statement . He is entitled to hold that opinion and
propagate it. It nmust be remenbered that during election
ti me passions -are roused; election propaganda should not be
tested by the standards to be adopted in a debate carried on
by intellectuals. It may be that many of the charges
| evel | ed against a candidate as regards his political past
or about his capacity to be a useful representative

776

are not true. It isfor the electorate 'to judge those
accusations. So |ong as those accusations do not affect the
personal character or conduct of the candi date, the el ection
law wi Il not take note of it. That is why it is said that a
politician nust be thick skinned and nore so at election
time. As nmentioned earlier it'is not a corrupt practice to
say sonet hing which may be severe about another person, nor
which nmay be unjustifiable nor which may be derogatory
unless it anounts to a false statenment of fact in relation
to his personal character or conduct.

It is unfortunate that the H gh Court exclusively focussed
its attention on the question whether or not the appellant
caused to get Exhs. 55 and 56 printed and published and
conpletely ignored the true effect of the statenents

cont ai ned t herein. It proceeded on t he erroneous
i mpression that every false or unjustified criticism of a
candi date anmounts to a contravention of s. 123(4). Deal i ng

with Exhs. 55 and 56 this is what the |earned Trial Judge
observed

"To say agai nst anybody that he is
responsible for inposition of a tax without’
justification through. that person’ s selfish
and pretentious friend like the President of
the Municipal Council is, to say the least, to
suggest that such person is the direct ~ cause
of ’'harassment on account of such taxation on
poor peopl e. It is said in the third
par agraph of the panphlet and then there is a
direct allegation against the petitioner  that
it is the petitioner who caused the
cultivators in the Rajura taluq to be burdened
with. the expense of fixing. the border stones
and that in doing so the petitioner Vithalrao
Dhote has solely secured an advance for Abid
Hussai n Thekedar. |In the fourth paragraph, it
is categorically alleged that the petitioner
Vithalrao Dhote has exploited and harassed
poor people in order to benefit his i.e.
Vithalrao selfish and pretentious friends and
such harassnment has caused wuntold miseries.
That these allegations are scurril ous does not
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admt of any doubt. They are defamatory per
se. Every citizen is entitled to be presuned
to be innocent until contrary is proved. |If
therefore an al l egation of a persona
character is made agai nst anyone, it is the
maker of the allegation who has to establish
that there is truth in the allegation."

It is clear that the High Court failed to examine the
effect of the statenments contained in Exhs. 55 and 56 by the
tests prescribed in s. 123(4). Further there is no proof in
this case that the statements contained in Exhs. 55 and 56
are reasonably calculated to prejudice the election of the
respondent. The Trial Court did not give any finding effect.
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This |eaves us with the question whether the appellant had
announced in his election neetings that the first respondent
had a share in the profits earned by Abid Hussain in the
matter ~of fixing boundary stones. The Hi gh Court has held
that the-appellant nmade that accusation while ' addressing
el ection neetings at two places. If that finding is correct
then wundoubtedly there isa contravention of s. 123(4) but
after carefully examning the material on record we have
cone to the conclusion that finding is unsustainable.

The election petitionwas filed on April 11, 1967. That
petition nerely sets out what according to the petitioner
are the contents of Exts. 55 and 56. It - is not stated
therein that apart fromthe statenents contained in those
panphl et s any other false statenment of fact relating to
the personal character or conduct of the first. respondent
had been nmade either by the appellant or his supporters.
The allegation that the appellant in his election  neetings
had stated that the first respondent had a “share . in the
profits earned by Abid Hussain in the natter of fixing the
boundary stone is not nentioned there. ~An application to
amend the election petition was nade on June 24, 1967. In
t hat application also there is  no reference to the
allegation in question. The election petition was again
anended on 3-7-1967. It was only then the follow ng
al | egati on was nade:

" He (the appel-l ant) was fal sely
al | egi ng that the petitioner was or had
actively helped Abid Hussain for his selfish
ends to nake illegal gains and thus al | ege
fal se corrupt notives to him"

Even this allegation is vague. That apart-it is a  highly
bel ated all egation. It appears to be an afterthought. It is
not necessary for us to decide in this case whether such an
amendnent coul d have been permtted after the limtation for
filing the election petition had expired. But. the /very
circunstance that the allegation in question was nmade
several nonths after the election petition was “filed by
itself casts serious doubt on the veracity of t hat
al l egation. This circunstance was conpl etely overl ooked by
the Hi gh Court.

The wi tnesses who spoke in support of the sai d
all egation are the first respondent (P.W 2), PP.W 9, Arjan
Kashi nath Masirkar and P.W 12, Nazir Hussain Akbar Ali. So
far as P.W 2 is concerned he is undoubtedly an interested
witness. In the circunstances mentioned above, his evidence
can have very little persuasive value. So far as PW 9 is
concerned on his own showi ng he was highly interested in the
first respondent and the Congress Party. As elicited
during his cross exam nation he was a Congress candid. ate
for election as Sarpanch and as a nenber of the Panchayat
Samti. The appellant’s cousin was his rival in that
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election. Admttedly during the |ast el ection he canvassed
for the
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first respondent. Under these circunstances much reliance
cannot be placed on the testinmny of this witness. Then we
cone to the evidence of P.W 12 During his cross-
exam nation this is what he stated
" have not received a  summons.
Vit hal rao had asked nme to produce t he
regi ster where the hire of cycles is noted and
that is how the chits which | have filed cane
with the register ..... "
H's evidence is to the effect that the appellant while
presiding over the neeting at Rajura on February 13, 1967
stated that the first respondent had a share in the contract
for fixing of border stones which was produced for him by
Vi t hal r ao. When he was crossexam ned about that neeting
this i s what he stated
"l don’t remenber who was the President
of “the neeting. | will’ not be able to nane
at this distance of tine the nanes of persons
from the town or the villagers who were
listening at the meeting. | will not be able
to name a single person from anongst these.™

Qoviously he i's aprocured witness. No reliance can be
pl aced on his evidence.

For the reasons nentioned above we -hold that the
el ection petitioner (first respondent herein ) has failed to
make out that the appellant had contravened s. 123(4). Hence
this appeal succeeds and the  election petition stands
di smssed. W are of opinion-that we should not award any
costs to the appellant. He had cone forward with a false
case and had protracted the trial of the case by adducing

vol um nous fal se evi dence. Hence we direct the parties to
bear their own costs both in this Court as weld as in the
H gh Court.

G C " Appeal all owed.
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