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PETI TI ONER
ARNOLD RCODRI CKS & ANR
Vs.
RESPONDENT:

STATE OF MAHARASHTRA & ORS

DATE OF JUDGVENT:
14/ 03/ 1966

BENCH

ACT:

The Commi ssioners of Divisions Act, 1957 (Bom Act 8 of
1958). ss. 3(3) and 3(4)-Validity of-Del egation of powers to
St at e Gover nment- whet her excessi ve.

Land Acquisition Act (1 of 1894) s. 3(f)(2) introduced by
Bonbay  Arendnent- Act 35 of 1953-Anended definition of
"public purpose’ whether valid.

HEADNOTE:

The office of commi ssioner was abolished in Bonbay State in
1950 but it was revived in 1958 by the Conm ssioners of
Di vi si on Act passed by the Bombay Legislature. . The Schedul e
to the Act amended various enactnents for the  purpose of
conferring powers on Conm ssioners thereunder. Secti ons
3(3) of the Act gave power to the State Governnment by
notification to anend or delete any entry in the Schedul e
for the purpose of inposing any conditions or restrictions
in the exercise of powers and discharge of duties conferred
or inposed on the Conmi ssioner or to withdraw them  Section
3(4) of the Act gave the State CGovernnent power to confer
and inpose on the Conmmi ssioner powers and duties under any
other enactnent for the tine being in force and for/ that
purpose by notification to anend that enactrment. ~ By ‘virtue
of this power the State CGovernnent of Bonbay by notification
conferred certain powers under the Land Acquisition Act on
the Conmi ssioner and anmended the rel evant sections of the
Land Acquisition Act accordingly. Under the powers so
conferred the Comm ssioner of Bonbay, in 1962, comenced
land acquisition proceeding in respect of certain |ands
owned by the appellants, the alleged purpose of t he
acqui sition being "devel opment and utilisation of the said
| ands as an industrial and residential area". The
petitioner filed wit petitions under Art. 32 of the
Constitution challenging the acquisition proceedings on the
grounds, mainly that (i) s. 3(3) and 3(4) of t he
conmi ssioners Act constituted excessive del egati on of | power
to the State Government and amounted to abdication of its
functions by the State Legislation and that (ii) definition
of 'public purpose’ as anmended by the Bonbay Legislature by
introducing s. 3 (f) (2) in the Land Acquisition Act was
ultra vires.

HELD: Per Gaj endragadkar, C.J., Hi dayatullah and Sikri,
JJ.-(i) The object of a. 3(3) of the Conm ssioners Act is
two fold; first to enable the Government to inpose any
conditions or restrictions on the exercise of powers and
di scharge of duties on Conmm ssioners and secondly to
withdraw them in case it is felt that the Commi ssioner
shoul d not exercise these powers. There can be no objection
to this since the State Government is in charge of the
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adm ni stration and the whol e object of the Comm ssioners Act
is Co enable it to run the admnnistration as snoothly as
possi bl e. The law which the Commi ssioners or the State
Governnment or the other authorities have to administer
remains the same; it is only the authority that is changed.
[897 E-G

(ii)lt cannot be said that the powers conferred under s.
3(3) and 3(4) on the State Governnent are ungui ded.
Sections 6 and 7 of the Act 885

886

i ndicate the kinds of powers which nmay be conferred on the
Conmi ssioner. Further the very nature of the office held by
the Conmi ssioner and the duties perfornmed by himup to 1950
would show that it is only the duties of the State
Government and of officers of equivalent rank discharging
revenue and executive duties which would be conferred on the
Conmi ssi oner . There can be no difference in principle
between the State Legislature inserting a section in an Act
enabling 'the  State Governnent to delegate its power to
anot her authority and the Legislature in view of the change
in the adm nistrative set-up conferring power on the State
CGover nirent to confer™ not - only its own duties on
Conmi ssi oner s but also of other of ficers per form ng
executive and revenue duties. [895 C E]

(iii)The State Legislature cannot be 'said to have
abdicated its powers in favour of the executive for it has
laid down the legislative policy and wisely left it to the
State Covernment to reorgani se the admi nistration consequent
on the setting up of Conm ssioners Divisions. The State
CGovernment is after all in charge of the admnistration and
it knows specially in viewof its previous experience what
powers of existing authorities including itself can suitably
be conferred on the Conmi ssioners. [897 GB898A]:

(iv)lt was not necessary to get the President’s assent. for
the notification anending the Land Acquisition Act because
the anmendment of the Act became effective by virtue of the
Comm ssioners Act which had received the assent / of the
President, and not by virtue of the notification. [898 (]

(v) It was riot necessary to decide the question as to the
validity of s.(f)(2) of the Land Acquisition Act as enacted
by the Bombay State Legi slature because the purpose for
which the land were acquired in the present case was a
"public purpose’ as defined in the Land Acquisition Act as
it st ood before the anendnent nmde by the Bonbay
Legi slature, and it was not necessary for the respondents to
rely on the amendnent to sustain in the notification
Public purpose varies wth the tine and the ~prevailing

conditions in towns I|ike Bombay are such that it 1is
inperative that the State should do all it can to increase
the availability of residential and industrial sites. The

wel fare of a large section of the community is a- 'public
purpose’. [899 D-E; 902 E

(Vi)There is no |l aw which requires a schene to be prepared

before issuing notifications under ss. 4 and 6 of the Land
Acquisition Act. [Desirability of preparing such a schene
bef ore di sposal of sites suggested]. [903 D

Case law referred to

Per Wanchoo and Shah JJ. (dissenting).-(i) The anendnent
introduced by s. 3(f)(2) in the definition of ’'public
purpose’ was within the concept of public purpose in Art.
32(2) of the Constitution and could not be struck down as
ultra vires. [911 B]

(ii)By enacting s. 3(3) of the Conmissioners Act the State

Legislature in effect says that though it considers that the
Conmi ssi oner shoul d have certain powers it has conferred on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 29

himin the Schedule, the State Government may withdraw t hose
powers. This is not a provision for delegated |egislation
but a transfer by the Legislature of its own power to rmake
law to the executive. Further, if it can be considered to
be confernent of power of delegated legislation it suffers
fromthe vice of excessive delegation inasnuch as it gives a
power to the executive to the extent of repealing a part of
the law nade by the legislature [912 G -913 B]

(iii)The language of s. 3(4) is of the wi dest anplitude

and gi ves bl anket power to the State CGovernnent to amend any
enact ment whi ch

887

may be in force for the tinme being in the State by naking
necessary entries in the Schedule. The provision cannot be
read to nmean that it authorises the State Governnent to
del egate only its executive powers and duties under other
enactments besides those nmentioned in the Schedule to the
Comm ssioner by the State Legislation. It is not a case of
providing nerely for delegated |egislation properly so-
called but ampbunts to conplete transfer of its power of
legislation by the legislaturein this nmatter to the State
CGovernment. Sub-s. (4) wag therefore ultra vires and Sub-S.
(5) which is consequential on it nust fall withit. [913 C
D, H 915 H 916B]

(iv)As the proceedings under the | and Acquisition Act were

t aken by the Conmmissioner by powers derived from a
notification wunder 's. 3(4) the Commi'ssioner ACt which is
ultra vires the said proceedings nust be nmust be
guashed. [ 918 A]

JUDGVENT:

ORIGNAL JURISDICTION : Wit Petitions Nos. 66 and ' 146 of
1965.

Petitions under Art. 32 of the Constitution of India for the
enforcenent of fundanental rights.

Niren De, Additional Solicitor-Ceneral, MlcolmPereira, B
R Agarwala, G L. Sanghi and H K Puri, for t he
petitioners (in both the petitions).

MC  Setalvad, N. S. Bindra and B. R- G K  Achar, for
the respondents (in both the petitions).

The judgnment of GAJENDRAGADKAR, C. J. HI DAYATULLAH and
SIKRI, JJ, was delivered by SIKRI J. The dissenting opinion
of WANCHOO AND SHAH JJ. was delivered by WANCHOO  J.

Sikri, J. These two petitions under Art. 32 of the con-
stitution raise substantially the same questions of |aw and
were heard together and may conveniently be  disposed of
t oget her. It would be convenient to give a few facts in
Wit Petition No. 66 of 1965.

The petitioners who are citizens of India are owners of sone
land in Greater Bonmbay in the South Sal setta Taluka ' in the
Bonbay Suburban District. There are four respondents to the
petition; the first is the State of Maharashtra, the second
the Comm ssioner, Bonbay Division, the third the Specia
Land Acquisition Oficer and the fourth the Mharashtra

I ndustri al Devel opnent Cor por ati on, est abl i shed by
notification under the Maharashtra |Industrial Devel oprment
Act, 1961. The predecessor in office of the second

respondent, by notification dated March 30, 1962, published
in the Maharashtra Governnent Gazette, purporting to act
under s. 4 of the Land Acquisition Act, 1894 (1 of 1894)-
hereinafter referred to as the Act-notified that the |[|and
bel onging to the petitioners was likely to be needed "for a
public purpose, viz., for devel opnent
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and wutilisation of the said lands as an industrial and

residential area". By the said notification the third

respondent was appointed to per,formthe functions of the
Coll ector under s. 5-A of the Act in respect of the said
| ands. Pursuant to the said notification the third res-
pondent issued a notification under s. 4(1) of the Act
calling upon the petitioners to file their objections to the
acqui sition of the said lands wunder the Act . The
petitioners filed their statement of objections and took the
objection that the purpose for which the |ands wer e

required, viz., developrent and utilisation of the said
| ands as an industrial and residential area, was vague and
was not genuinely or  properly a public purpose. The

petitioners further pointed out that the said | ands and the
conti guous | ands of the petitioners formed a conmpact area of
land situate on the Central Salsette Railway Track and the
said area could by reason of its location be easily and
without i'n the |east degree adversely affecting the schene
of the ‘acquisition be excluded therefrom and should be
rel eased from acquisition accordi ngly. The first
petitioner, Arnold Rodricks, pointed out in his letter dated
Cct ober 5, 1963, addressed to the Assistant Secretary to the
CGovernment of Maharashtra, that the Governnent had al ready
acquired about 3 acresof his land for University Canpus in
addition to his other lands acquired earlier by the State
Government and that the said lands and the Iand bearing
Survey No. 330 Hissa No. 2(part) and Survey No. 313 Hissa
No. 14 were the only lands left with the petitioners and
that the petitioners required the same for their own
resi denti al horre. On_ October 7, 1963, the second
respondent, being satisfied after considering the report of
the Collector under sub-s. (2) of s. 5-Aof Act that the
sai d lands were needed to be acquired at the public , expense
for a public purpose, declared under the provisions of 's. 6
of the Act that the lands were required for the public
pur pose of "devel opnment and utilisation of the said /| ands as
industrial and residential area." After the issue of the
notification under s. 6, usual notices under s. 9, cls. (3)
and (4) were issued by the third respondent and pursuant to
these notices the petitioners filed their statenent of
claim for conpensation wth the third respondent under
pr ot est and without prejudice to their rights and
contentions. In the petition, the notifications dated March
30, 1962 and Cctober 7, 1963, and the acqui-sition
proceedi ngs and the enquiries purported to be held under s.
5A  and s. 11 of the Act are challenged as being illegal
invalid and inoperative in |law and without and/or in excess
,of jurisdiction, etc., on various grounds.
Before we nention the points urged before us it is necessary
to nention that the Bonbay Legislature anmended t he
definition of the expression "public purpose" ins. 3 of the
Act, and the definition in the Act as anended by the ' Bonbay
Legi sl ature reads as follows :-

(f) the expression "Public purpose" includes

889

(1) t he provi sion of village,sites in
districts in which the Appropriate Governnent
shall have declared by notification in the

official Gazette that it is customary for the
Government to nmamke such provision and a
housi ng schenme as defined in- the Land
Acqui si tion (Bonbay Anendnent) Act, 1948; and

(2) the acquisition of land for purposes of
the devel opnent of areas from public revenues
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or sonme fund controlled or managed by a |oca

authority and subsequent disposal thereof in

whole or in part by |ease, assignnent, or

sale, wth the object of securing further

devel opnent . "
The validity of s. 3(f)(2) above has been questioned before
us. Further, the Act was anended, by Virtue of notification
issued wunder s.3 (4) of the Bonbay Conm ssioners of
Di visions Act, 1957 (Bombay Act 8 of 1958)-which for the
sake of brevity will be referred to as the Conm ssioners
Act . The notification had anended ss. 3A, 4, 5A, 6, 7 and
17 of the Act as foll ows

"1. In section 3A

(i) after the words "State CGover nment "

where they occur for the first tine, the words

"or the Conmissioner” shall be inserted;

(ii) after the words "by the State Governnent

inthis behalf" the words "or, as the case may

be, any of ficer aut hori sed by the
Commi ssi oner" shall be inserted.

2. In section 4-

(i) in sub-section (1), after the words,

"appropriate ~CGovernnent" the words "or the
Conmi ssioner” shall be inserted,;

(ii)/ in” sub-section (2), after the words,
"such /Governnment" the words "or, as the case
nmay be, by the' Commssioner" shall be
i nserted.

3.1n section 5A, in sub-section (2) after

the words "appropriate Governnent"”, where they
occur at two places the words "or, as the case

nay be, of the Comm ssioner™ shal | be
i nserted.
4 In Section 6-

(i) in sub-section(l)-
(a) after the words "appropriate Gover nment”
the words "or, as the case mmy /'be, the

Commi ssi oner"” shal | inserted;
126up. Cl/66-14
890

(b) after the words "its orders" the words
"or, as the case may be, under the signature
of the Conmissioner" shall be inserted;

(ii)in sub-section (3), after the words
"appropri ate Governnment" the words "or, as the
case my be, the Conmissioner" shall be
i nserted.

5.In section 7, after the words "in this
behal f" the Wrds "or, as the case my be, the
Comm ssi oner" shall be inserted,

6. In section 17-

(i) in sub-section (1), after the words
"appropriate Covernnent" the words "or the
Conmi ssi oner” shall be inserted.

(ii) 1in sub-section (2)-

(a) after the words "the State GCovernment™
the words "or the Conmissioner" shall be
i nserted;

(b) after the words "appropriate CGovernment"
the words "or, as the case may be, of the
Comm ssi oner" shall be inserted;

(iii) in sub-section (4)-

(a) after the words "appropriate CGovernment"
where they occur at two places, the words "or
the case may be, of the Conm ssioner"” shall be
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i nserted;
(b) for the words "it does so direct" the
words "it or he does so direct" shall be

substituted. "

M. Ni ren De, t he | ear ned Addi ti ona

Solicitor-General appearing on behalf of the

petitioners, raised four points before us,

(1) That the declarations under ss. 4 and 6

of the Act are essential features or are

related to essential legislative policies and

as such ss. 4 and 6 can only be anended by the

| egi sl ature;

(2) That s. 3(4) of the Comm ssioners Act

suffers fromexcessi ve del egation

(3) That s. 3(4) of the Conmi ssioners Act is an

abdi cation of the powers of the legislature in

favour of the executive; and

(4) Amendnment of the Act by a notification

is a law which requires assent of the

President wunder arts. 31(2) and art. 254 of

the Constitution, and the assent not having

been obtained, the notification is bad.
891
It would be convenient to take the first three points
together because in substance they raise the point that s.
3(4) is bad, because the |egislature should have perforned
the functions entrusted to the State Governnent under s.
3(4) of the Conmissioners Act. M. N ren De contends that
from 1857 onwards the Indian statutes had made it the duty
of the State CGovernnment to decide whether a l'and was |I|ikely
to be needed for a public purpose or not and once the
Gover nnent was satisfied the declaration was made
concl usi ve. He says that this is anessential |legislative
feature of the Land Acquisition Act and the Bonbay
Legi sl ature shoul d have directly amended t he Land
Acqui sition Act and not enpowered the State Governnent to do
so. He says that the State Legislature has not really
decided that this essential |egislative feature should be
changed and it is inconpetent to confer that power on the
State Government. He further points out that there never
has been any power of delegation in the Land Acquisition Act
since 1857. He says that it is well-settled that a
| egi sl ature, cannot enpower an executive authority to change
an Act in any essential features. He further urges that the
Conmi ssioners Act does not give any guidance to the ~State
Government as to which Acts should be anended or ~not and
powers of which officers should be taken away and conferred
on the Conmi ssioners. He urges that the | anguage is wide
enough even to enable the judicial functions of courts under
the Civil Procedure Code and Crimnal Procedure Code to be
conferred on the Conmi ssioners.
M. Setal vad, who appears on behal f of the respondents, says
that what you have to consider is the legislative policy
under | yi ng the Conmi ssioners Act and not the Land
Acqui sition Act. He says that there is enough guidance in
the Conmi ssioners Act and in the history of the |legislation
to enable the State Governnment to deci de what powers and
duties should be conferred on the Commi ssioners. He further
says that the State Government being in, charge- of the
adm ni stration of the State knows what duties can
appropriately be conferred on the Conm ssioners. He points
out that the institution of the Conmm ssioners is not a new
thing; it was in existence before and as the Governnent
f ound it necessary to revive the institution of
Conmi ssioners instead of anmending each act separately and
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conferring powers on the State Governnent to delegate its
functions, it passed a conprehensive |egislation enabling
the State Governnent to do it. He says that it nust be
remenbered that the Conmissioners are revenue and executive
officers and there is no question of conferring powers on
them wunder the Crimnal Procedure Code or the G vi
Procedure Code.
Let wus then first exanine the scheme of the Conmi ssioners
Act and the history of the legislation. The preanble of the
Conmi ssioners Act reads as foll ows
892
"Whereas it is expedient to provide for the
of fices of Comm ssioners of divisions in the
State of Bonmbay, for prescribing their powers
and duties and to make provisions for matters
consequent on the provision for such offices
and for certain other matters."
The "Commi ssioner™. is defined to mean "the
Conmi ssioner of a division appointed under
the law relating to | and revenue as anended by
the Schedule to this Act." The Bonbay Land
Revenue Code,, 1879, has been amended by the
Schedul e and we may notice S. 6A inserted by
the Schedule. Section 6A is as follows
"6. /(1) The Conmi ssioners of divisions shal
be appoi nted by the State Governnent.
(2) The Commi ssioners shall- exercise the
powers and di scharge the duties conferred and
i nposed . on a Conmi'ssioner under this Act or
under any law for the tine being in force, and
so far as is consistent therewith all such
ot her power s or duti es of appeal
superi nt endence and control wthin their
respective divisions, and over the officers
subordinate to themas may fromtine to time
be prescribed by the State Governnent.
(3) The Conm ssioners shall also, subject to
the control and the general or special orders
of the State CGovernment, exercise such powers
and discharge such duties, as the State
CGovernment nmay confer or_inmpose on- them for
the pur pose only of carrying out the
provisions of any law for the tine being in
force, and so far as is consistent therewith."
"1t will be noticed that the Conmi ssioner is
enabl ed by sub-s. 6A-(2) to ‘exercise powers
and di scharge duties conferred not only by the
Bonbay Land Revenue Code 1879 but' any other
law for the tine being in force. "Di vi si on"
is defined to mean the territories formed into
a division under the Bonbay Land Revenue Code,
1879, or under that Code in its application to
the Kutch and Saurashtra areas of the State of
Bonbay, or under the WMadhya Pradesh Land
Revenue Code, 1954, or under the Hyderabad
Land Revenue Act. "Divisional officer" nmeans
an officer appointed as such, imediately
before the commencenent of the Conmi ssioners
Act, under the provisions of-
(1) section 5 of the Bonbay Land Revenue
Code, 1879, or that section of the Code inits
application to the Kutch area of the State of
Bonbay,
(ii) Section 5 of the said Code-in its
application to the Saurashtra area of the
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State of Bonbay and read with the Governnent
Notification in the Legal Departnent
893
(iii) No. 25398/B, dated 1st November, 1956,
i ssued under section 122 of the St ates
Reor gani sati on Act, 1956, section 9-A of the
Madhya Pradesh Land Revenue Code, 1954, read
with Governnent Notification in the Revenue
Depart ment No. RVA. 1556- R, dated 1st Novenber
1956, or
(iv) section 4 of the Hyderabad Land Revenue Act.
"Existing law' is defined as "any enactnent of a Legislature
ot her conpetent authority in relation to matters specified
in List& 11 and 11l in_ the Seventh Schedule to the
Constitution in force in any part of the State imediately
before the commencenent of this Act and includes any rule,
bye-law, regulation, order, notification, scheme, form or
ot her instrunent having the force of |aw nade, prescribed or
i ssued under any such enactnent." Section 3 may be set out
in full;
“3. (1) For the purposes of constituting
offices of conmissioners of divisions and
conferring powers and imnposing duties on
Conmi ssioners and for certain other purposes,
the /enactnents specified in.colum 1 of the
Schedule to this Act shall be amended in the
manner and to the extent specified in colum 2
t her eof
(2) The Conmi ssi oner of a di vi si on,
appoi nted - under~ the law relating to |and
revenue as anended by the said Schedul e, shal
exercise the powers and di scharge the duties
conferred and inposed on the Commi ssioner by
any law for the time beingin force, including
the enactnents referred to in sub-section (1)
as anended by the said Schedul e.
(3) The State Government nmay by notification
in the Oficial Gazette anend or delete any
entry in the Schedule for the purpose of
i mposi ng any conditions or restrictions on the
exercise of powers and discharge of duties
conferred or inposed on the Comm ssioner or
wi thdrawi ng them as the case may be, and the
Schedul e shall be anmended accordi ngl y.
(4) The State Governnment may confer _and
i npose on the Commi ssioner powers and duties
under any other enactrment for the time being
in force and for that purpose may, by a
notification in the Oficial Gazette, add to
or specify in the Schedule the necessary

adapt ati ons and nodi fications i-n t hat
enact ment by way of amendnent; and thereupon-
(a)every such enactnent shall accordingly

be anended and have effect subject to the
adapt ati ons and nodi fications so nade, and
894
(b)the Schedule to this Act shall be deened
to be amended by the inclusion therein of the
sai d provision for amending the enactnent."
Section 4 repeals the Bonbay Conm ssioners
(Abolition of Ofice) Act, 1950, and the
Central Provinces and Berar Commi ssi oners
(Construction of References) Act 1948. The
Bonbay conmissioners (Abolition of Ofice)
Act, 1950 (Bom Act 28 of 1950) had abolished
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the office of the Conmmi ssioner and further
provi ded that wherever a reference was to the
Conmi ssi oner, the reference should be read as
a reference to the State Government or to such
authority as the State Governnent may by
general or special order appoint. The Centra

Provi nces and Ber ar Comm ssi oners
(Construction of References) Act, 1948 (61 of
1948) had simlarly abol i shed t he

Conmi ssi oners Divisions of Nagpur, Jubbul pore,
Chhati sgarh and Berar, and had provided that
the appointment of Conmissioners to these
Divisions shall cease. By S. 4 it was further
provi ded t hat "all enactnents and al
notifications, orders, rules and byel aws
i ssued, made or prescri bed under any enact nent
whi ch  inmedi ately before the commencenent of
this Act were in force shall be construed as
if references therein to the Conm ssioner were
references to the State Government or to such
authority as the State GCovernment nay, by
notification, appoint."

Sections 5, 6, 7 and 8 of the Comn ssioners
Act may al so be set out in ful

"5. /If at the comencenent of this Act, any
| egal /proceedings are pending to which a
Di vi si onal Oficer or Director of Loca

Aut horities is a party, the Commi ssioner shal
be substituted for the Divisional Oficer or
the Director ,of Local Authorities in the said
pr oceedi ngs.

6. Subject to the provisions made in the
Schedul e, all existing laws shall, unless the
context otherw se requires, be ,construed as
i f references therein to the Di vi si ona
Oficer, or, as the case my be, to the
Director of Local Authorities were references
to the Commi ssioner.

7. Al'l instrunments or docunents executed or
made before the comrencenent of this Act under
or with reference to any existing | aw or any
enactnment specified in the Schedule shall
unless the context otherw se requires, be
construed as if references therein to the
Divisional O ficer or the Director of Loca

Aut horities wer e ref erences to t he
Commi ssi oner .
8. Al'l proceedings including proceedi ngs by

way of appeals, revision or review pending
under any existing law before the State
CGovernment or a Divisional Oficer or
895
Director of Local Authorities or any other
officer or authority inmediately before the
commencenent of this Act shall, where disposa
of the proceedings falls within the purview of
the powers and duties of the Commi ssioner, be
transferred to the Commi ssioner for disposa
according to law "
It seenms to us that the underlying policy or the essentia
| egi sl ative feature of the Comm ssioners Act is to
reintroduce the old offices of Conm ssioners and confer
powers and duties on themwhich could appropriately be
di scharged by them The Legislature has no doubt left it to
the State Governnent to deci de whether any duties inmposed on
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it or some of the auhorities should now under the new
adm nistrative set up systembe discharged by the Com
m ssi oners. But the Legislature has definitely given an
i ndication of the kinds of powers that may be conferred on
them in ss. 6 and 7. Further, the very nature of the office
hel d by a Commi ssioner and the duties perforned by himup to
1950 would showthat it is only the duties of the State
CGovernment and of officers of equivalent rank discharging
revenue and executive duties which would be conferred on the
Conmi ssioner. W see no difference in principle between the
State Legislature inserting a section in an Act enabling the
State Governnent to delegate its power to another authority
and the Legislature in view of the change in the
adm nistrative set wup conferring powers on the State
CGover nirent to confer not only its own duties on
Conmi ssi oners but also -of . other officers per f or m ng
executive and revenue duties.
This Court upheld the validity of s. 4 of the Essentia
Supplies /(Tenporary Powers) Act, 1946 (24 of 1946) in
Hari shankar~ Bagla v. The State of Madhya Pradesh(1).
Section 4 -was-in the follow ng terns:

"4, The Central Government may by notified

order direct that the power to make orders

under ~ section 3 shall in relation to such

matters ~and subject to such conditions, if

any, as mmy be specified in the direction, be

exerci sabl e al so by-

(a) such officer or authority subordinate to

the Central CGovernnent, or

(b) such_ State Governnent or-such officer or

aut hority subordinate to a State Governnment as

may be specified in the direction."”

The Court observed as foll ows: -

"Section 4 of the Act was attacked 'on the

ground that it enpowers the Central Government

to del egate its own

(1) [1955] 1 S.C. R 380 at pp. 389-390.
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power to nake orders under section 3 to any
of ficer or authority subordinate to it or the
Provincial CGovernnent or to any officer _or
aut hority subordinate to the Provi nci a
Government as specified in the direction given
by the Central Government. |In other words,
the delegate has been authorised to further
del egate its powers in respect of the exercise
of the powers of section 3. M. Umiagar
contended that it was for the | Legislature
itself to specify the particular authorities
or officers who could exercise power /under
section 3 and it was’ not open.-to the
Legi sl ature to enpower the Central Governnent
to say what officer or authority coul d
exercise the power. Reference in this  con-
nection was nmade to two decisions of the
Supreme Court of the United States of Anerica-
Panama Refining Co. v. Ryan(1l) and Schechter
v. United States(2). |In both these cases it
was held that so long as the policy is laid
down and a standard established by a statute,
no unconstitutional delegation of |egislative
power is involved in leaving to selected
instrumentalities the naking of subordinate
rul es within prescribed lints and the
determ nation of facts to which the policy as
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declared by the Legislature is to apply.
These decisions in our judgnment do not help
the contention of M. Umigar as we think that
section 4 enunerates the classes of persons to
whom the power could be delegated or sub-
del egated by the Central Government and it s
not correct to say that the instrunentalities
have not been selected by the Legislature
itself. The decision of their Lordships of
t he Privy Council in Shannon's case(3)
conpletely negatives the contention raised
regarding the invalidity of section 4. In that
case the 'Lt.-Governor in Council was given
power to vest in a marketing board the powers
conferred by 'section 4A(d) of the Natura
Products Marketing (British Colunbia) Act,
1936, The attack on the act was that wi thout

constitutional aut hority it del egat ed
legislative power to the Lt.-Governor in
Counci | . This  contention was answered by

their Lordships in these terms: "The third
objectionis that it is not within the powers
of the Provincial Legislature to delegate so
called | egislative powers to the Lt.-Governor
in Council, or to give himpowers of further
del egatii on. Thi s objection appears to their
Lordshi ps subversive of the rights which the
Provincial Legislatureenjoys while dealing
with matters falling within the classes of
subj ects in relation to which the Constitution
has granted |egislative powers. Wthin its
appoi nted sphere the Provincial Legislature is
as supreme as any ot her Parlianent; and it is
unnecessary to

(1) 293 U.S. 388. (3) [1938] A C. 708.
(2) 295 U.S. 495,
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try to enunerate the innunerabl e occasi ons on
whi ch Legi sl atures, Provincial, Domnion and

I nperial, have entrusted various persons and
bodies with simlar powers to those  contained
inthis Act."

It would be noticed that s. 4 of the Essential Supplies |
Tenporary Powers) Act, 1946, left it to the Centra
CGovernment to decide three things; (1) the matters which can
be del egated to the officers or authorities subordinate, (2)
the conditions subject to which the power to nake orders
under s. 3 be exercised, and (3) the officers. who would
exerci se the power to nake orders under S. 3. In the present
case, the Legislature has specified that it is only the
Comm ssioners to whom powers in an act can be delegated. |If
a section simlar to sub-s. (4) of s. 3 of the Conmi ssioners
Act had been inserted in every Act relating to matters in
Lists 11 and 111, it would have been difficult to
di stinguish the decision in Bagla s(1) case, except on the
ground that the State Governnent is also enabled to confer
powers of some other authorities on Commissioners. This in
our opinion does not make any difference because the Bonbay
Act 28 of 1950 had al so enabled State Governnent to confer
powers of Commi ssioners on sone other authorities.

W nmay nention that at one stage of the argunents it was
contended that sub-s. (3) of s. 3 of the Comm ssioners Act
enabl ed the State CGovernment to amend the Schedule and this
showed the extent of delegation nade to the State
CGover nrrent . But, in our opinion, the object of sub-s. (3)
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is two fold; first to enable the Governnent to inpose any
conditions or restrictions on the exercise of powers and
di scharge of duties on the Conmi ssioners, and secondly, to
withdraw them in case it is felt that the Conmi ssioners
shoul d not exercise those powers. W see no objection in
entrusting this function to the State Government because, as
nmentioned above, the State Governnment is in charge of the
admi ni stration and the whol e object of the Comm ssioners Act
is to enable it to run the admnistration as snoothly as
possible. After all, the I aw which the Comm ssioners or the
State CGovernnent or the other authorities have to admi nister
remains the sanme; it is only the authority that is changed.

It is really not necessary to consider the other cases cited
bef ore us because the general principles are quite clear and
it is only in their application that difficulties arise. W
have cone to the conclusion that the Legislature has not
abdi cated itself in favour of the executive but it has laid
down essential legislative policy and wisely left it to the
State Governnent to reorgani se the adm nistration consequent

on the ‘'setting up of Conmi ssioners Division. The State
CGovernment _isafter all in charge of administration and it
knows, specially in view of its previous experience, what
power s

(1) [1955] 1 S.C R~ 380.
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of existing authorities including itself can suitably be
conferred on the Conmi ssioners. W nmay nmention that the
Bonbay High Court has in two deci sions (Ganesh Varayan v.
Conmi ssi oner Nagpur - Di vi sion, ~ Nagpur (1) and Sadr uddi n
Sul eman Jhaveri v. J. H. Patwardhan(2)upheldthe validity of
t he Commi ssioners Act.
This takes us to the fourth point, namely, whether the
assent of the President was necessary to the notification
amending the Act. ,It is comon ground that t he
Conmi ssioners Act received assent of the President. The
guestion that 1is raised is whether it is necessary that
assent of the President should be obtained for every
notification issued under the Commi ssioners Act which has
the effect of anmending any |legislation in respect of the
matters in the concurrent List, i.e. List 111. In our
opinion, it is not necessary because the amendnment of the
Act becane effective by virtue of the Conm ssioners Act ~ and
not by virtue of the notification. This Court was  faced
with a simlar problemin Harishanker Bagla and Anot her  v.
The State of Mdhya Pradesh(3) and repelled a simlar
contention in the follow ng words:
"Concedi ng, however, for the sake of argunent
that to the extent of a repugnancy between’ an
order made under section 3 and the . provisions
of an existing law, to the extent ~of the
repugnancy, the existing | aw stands  repeated
by inplication, it seens to us that the repea
is not by any Act of the delegate, but the

repeal is by the legislative Act of the
Parlianment itself. By enacting section 6
Parlianment itself has declared that an order
made under section 3 shall have ef f ect

notw t hstanding any inconsistency in this
order with any enactnent other than this Act.
This is not a declaration nmade by the del egate
but the Legislature itself has declared its
will that way in section 6. The abrogation or
the inplied repeal is by force of the |egisla-
tive declaration contained in section 6 and is
not by force of the order nade by the del egate
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under section 3. The power of the delegate is
only to make an order under section 3. Once
the del egate has nmade that order its power s
exhaust ed. Section 6 then steps in wherein
the Parlianent has declared that as soon as
such an order cones into being that will have
ef f ect not wi t hst andi ng any i nconsi st ency
there-, with contained in any enactnment ot her
than this Act."
In our opinion the above reasoning applies to the facts of
this case and the Comm ssioners Act having received the
assent of the President it is not necessary that some
further assent of the President :should be given to a
notification. W nay nention that we are assu-
(1) [1964] 66 B.L.R 807 (2) I.L.R [1965] Bom 394.
(3) [1955] 1 S.C.R 380 at p. 392.
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ning and not |laying down that it is possible to obtain the
assent of 'the President under the Constitution to the issue
of a notification.
In conclusion we see no force in the contentions raised by
M. De on behalf of the petitioners and this takes us to the
next petition (WP. No. 146 of 1965) in which M. Pereira
has raised sone additional points. He raised three points
before wus; (1) that no hearing was given to the petitioner
under s. 5A of the Act; (2) that the declaration under s. 6
is a colourable exercise of power and (3) that s. 3(f) (2)
of the Act, as anended in Bonbay, is void and there is no
public purpose involved in issuing the notification under s.
6 of the Act.
There is no force in the first point because we find, on
looking at the record, that the petitioners raised no
objections to the acquisition and they never wanted any
hearing on this point. As they did not object to the
acquisition, it is difficult to see what enquiries had to be
made under s. 5A
W nmay next take up the question of the wvalidity of s.
3(f)(2). In our viewit is not necessary to decide this
poi nt because we have cone to the <conclusion that the
notifications issued under ss. 4 and 6 specified a public

pur pose; the purpose specified was devel opnent and

utilisation of the said lands as industrial and residentia
areas." In our opinion this purpose is a public purpose
within the Land Acquisition Act as it stood before the
amendment rmade by the Bonbay Legislature.and it is not
necessary for the respondents to rely on the amendnent to
sustain the notification. This Court in State of Bombay v.
Bhanji Munji (1) upheld the requisitioning of prem ses. for
housing a person having no housing accompdation on the
ground that this was a public purpose. This Court —observed
at page 783 as foll ows:
"I'n the present set of cases there is proof of
a public purpose. it is given in t he
affidavits made on behalf of the State and in
the subsequent orders just quoted, nanely to
house the honeless. At that tine the housing
situation in Bonbay was acute, largely due to
the influx of refugees. Questions of public
decency, public norale, public health and the
tenmptation to |aw essness and crinme, which
such a situation brings inits train, at once
arose; and the public conscience was aroused
on the ground of plain humanity. A race of
proprietors in the shape of rapaci ous
| andl ords who thrived on the msery of those
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because

who could find no decent roof over their heads
sprang into being. Even the efficiency of the

adm ni stration was t hr eat ened

CGovernment servants could not find proper
acconmodat i on. M| der efforts to cope wth
the evil proved ineffective. It was necessary
therefore for Governnent take nmore drastic

(1) [1955] 1 S.C.R 777.
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steps and in doing so they acted for the
public weal. There was consequently a clear

public purpose and an undoubt ed public
benefit."

In the affidavit of S. R Naik, Special Land
Acqui sition ~Oficer, it is stated that the
State Government- had set up a study group to
consider and recommend on various matters
relating to congestion in the Island of
Bonbay. The Study group, inter alia, found
“The said Study Goup found as a result of its
inquiry that there had been a phenonenal
increase in the population of the Island of
Bonbay from 1948 to 1958 during which period
t he population had shot up from 14.89 |akhs in
1941 to an estimated 31 | akhs ‘at the cl ose of
1958. It found that thi's enormous increase in
popullation had resulted in congestion of
traffic, deficiency in open spaces and play
fields ~for’ schools, overcrowding in trains,
overcrowding in houses, creation of sluns
etc., and that the increased population had
al so constituted an increasingly intolerable
burden on the sanitary circunstances and
public utilities of the Island. According to
the estimate of the Study G oup based on the
fornmula adopted by the Director General of
Heal th Services of the Government of ‘India the
popul ati on of Greater Bonmbay woul d-increase to
a total staggering figure of 75-1akhs, by the
year 1958.

The Study Group also found that just as there
was a heavy concentration of population in
Greater Bonbay in a snall area of 169 sq.
mles there was also a concentration of
industries in Geater Bonmbay. It found that
of the total number of 11,539 regi stered
factories 1in the State of Maharashtra as in
1958 Greater Bonbay had 3,539 registered
factories which neant that one-third of the
total nunber of factories in the “State of
Maharashtra were in G eater Bonbay al one. o
the total nunmber of factories in Geater
Bonbay as many as 76 % were located in the
I sl and of Bonbay which adneasures only 26.19
sq. mles out of the total Greater Bonbay area
of 169 sq. mles. Al these factories in
Greater Bonbay enploy 44 % of the total numnber
of factory workers in the State and 85 % of
the factory workers in Greater Bonmbay were
concentrated within the Island of Bonbay

al one. Al these factors gave rise to a
nunber of problemns including the problem of
traffic housi ng acconmmodat i on and

deterioration of public utility services.
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As regards housing the Study Goup observed
that in the year 1958 there were about
57,37,000 tenenents in G eater Bonbay of al
categories including a large portion

901

of single roomtenenents. At the rate of five
persons to a tenenment the Study Group observed
that the then existing tenenents were only
enough for 28 | akhs persons |eaving 15 | akhs
persons to be still provided wth housing
acconmodat i on. The growt h in popul ation and
the concentration of the population in a snal
area also led to the deterioration of public
utility services as observed by the Study
Group. The Study G oup suggested a nunber of
neasures for relieving the congestion of
population” and <dindustries in the G eater
Bonbay including the shifting of industries,
the _establishment of industrial estates, the
establishment ~of industries in the suburbs,
the devel opnent of 't he suburbs, reclanation of
 and and reclanmation of salt pans."

In our opinion, on these facts it cannot be
held ‘that ~the inpugned notifications were
i ssued to subserve not a public purpose but

sone private purpose. |t was observed by this
Court 'in Babu Barkva Thakur - v. The State
Bonbay; (1)

"It has been recognised by this Court in the
case of The State of Bonbay V. Bhanji Minji
and Anot her ( 2) t hat provi di ng housi ng
accommodation to the honeless is ‘a public
purpose. |n an industrial concern enploying a
| arge nunber of worknen away fromtheir | hones
it is a social necessity that there should be
proper housing accommpdation available for
such worknen. \Where a |larger section of the
conmunity is concerned, its welfare 'is a
matter of public concern.”

In Pandit Jhandu Lal v. The State of Punjab(3)
it was observed at page 467

"There is al so no doubt that the structures to
be made on the | and woul d benefit the  nenbers
of the Co-operative Society. But, the private
benefit of a Ilarge nunber- of i ndustria
wor kers becones public benefit wthin the
meani ng of the Land Acquisition Act.™

It was held in that case that acquisition of
building sites for residential houses for
i ndustrial |abourers was for a public purpose
even apart from s. 17(2) of the -Act, as
amended by the Land Acquisition (Punj ab
Amendrent) Act.

In Sm. Somawanti v. The State of Punjab(4)
it was observed

"Broadl y speaking the expression “public
pur pose" woul d, however, include a purpose in
whi ch the genera

(1) [1961]1 S.C R 128 at p 137.

(2) [1955] 1 S.C R 777.

(3) [1961] 2 S.C R 459.

(4 AIl.R 1963 S.C. 151
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interest of the community as opposed to the
particular interest of individuals is directly
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and vitally conterned."

It was further observed at p. 163

"Public purpose is bound to vary wth the

times and the prevailing conditions in a given

locality and therefore it would not be a

practi cal proposition even to attenpt a

conpr ehensive definition."
It was wurged before us that the State Governnent was not
entitled to acquire property fromA and give it to B
Rel i ance was pl aced on the decision of the Suprenme Judicia
Court of Massachusetts (204 Mass. 607). But as pointed out
by this Court, public purpose varies with the tinmes and the
prevailing conditions inlocalities, and in sone tows |ike
Bonbay the conditions are such that it is inperative that
the State should do all it can to increase the availability
of residential and in dustrial sites. It is true that these
residential and industrial sites will be ultimately allotted
to menbers of ~“the public and they would get individua
benefit, but it is in the interest of the general comunity
that these nenbers of the public should be able to have
sites to put up residential houses and sites to put up
factories. The main idea in issuing t he i mpugned
notifications was not to think of the private confort or
advantage of the ‘nenbers of the public but the genera
public good. At ‘any rate, as pointed out in Babu Barkya
Thakur v. The State of Bonbay(l) a very large section of the
comunity is concerned and its welfare is a matter of public

concern. In our view the welfare of ‘a | arge proportion of
persons living in Bonbay is a matter of public concern and
the notifications served to enhance the welfare of this
section of the community and this is public purpose. In

conclusion we hold that the notifications are valid and
cannot be inpugned on the ground that they were not ' issued
for any public purpose.

M. Pereira then wurged that the notifications wer e
col our abl e. W are not able to appreciate how the
notifications are serving Any coll ateral object. He said

that he used the word "col ourable” in the sense used by this
Court in Mst. Somawanti v. State of Punjab(2)  Mudhol kar
J., observed as follows :
"I'f the purpose for which the land is being
acquired by the State is wi t hin the
| egi sl ative conpetence of the State t he
declaration of the Governnent will be final
subj ect, however, to one .exception. That
exception is that if there is a colourable
exerci se of power the declaration will be open
to challenge at the instance of the aggrieved
party. The power commtted to the  Governnent
by the Act is alimted power in the /sense
that it can be exer-
(1) [1961] 1 S.C R 128.
(2) AI.R 1963 S.C. 151.
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cised only where there is a public purpose,
| eaving aside for a nonent the purpose of a
conpany. If it appears that what t he
CGovernment is satisfied about is not a public
but a private purpose or no purpose at all the
action of the Government would be col ourable
as not being relatable to the power conferred

upon it by the Act and its declaration will be
a nullity. Subject to this exception the
decl arati on of the Governnent will be final."

No material has been placed before us that the exercise of’
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the power by the Governnent is colourable in this se
The Governnent has the power to issue the notifications
a public purpose, and, as we have already held that
notifications were issued for a public purpose, there is
guestion of any col ourabl e exerci se of the power.

Lastly, he contended that the Government had not be
issuing the notifications prepared any schene. This is
that the Governnent has not uptil now prepared any sc
for the wutilisation of the developed sites. But
notification itself shows that the sites woul d be used

resi denti al and industrial sites. There is no |aw

requires a schene to be prepared before i ssui ng
notification under s. 4 or s. 6 of the Act. W h
however, . no doubt that the Government wll, be

di sposing of the sites, have a schene for their disposa
In the result we see no force in any of the content
urged before us -and we hold that the notifications
valid. ~The petitions accordingly fail and are di sm ssed
there will be no order as to costs.

Wanchoo;, J. W regret we are unable to agree.

These two petitions under Art. 32 of ‘the Constitution r
comon questions of |law-and will be dealt with together
may briefly state the facts in W P. 66. The facts in
other petition are exactly simlar except that the dates
the notifications are in sonme cases different and the
notified are also different. On March 30, 1962,
Conmi ssi oner of Bonbay Division issued a notification u
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no
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s. 4 of the Land Acquisition Act, No. 1 of’ 1894,
(hereinafter referred to as the Act). By this' 'notification

he declared that certain |lands were likely to be needed

for

a public purpose, nanely, "for devel opnent and  wutilisation

of the said lands as an industrial and residential ar
I n consequence, objections were invited under s. 5-A of
Act and the Special Land Acquisition Oficer, Bonbay
Bonbay Suburban District was notified as the person
perform the functions of a Collector under s. 5-A  of
Act . After the proceedi ngs under s. 5-A of’ the Act
over, the Conmm ssioner issued another notification

ea".
t he
and
to
t he
wer e
on

October 7, 1963 under s. 6 of the Act. By this notification

he
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decl ared that certain | ands out of those notified under
were needed to be acquired at the public expense for
public purpose already specified. Sonme of the | ands
however exenpted and the notification under -s. 4

s. 4
t he
wer e
W th

respect thereto was cancelled. The petitioners are owners

of some of the lands included in the notification under
6. On receipt of the notice under s. 9 of the Act,
represented to Governnent that their |ands be rel eased
acquisition. They were infornmed that this could not be
and thereupon the present petition was filed to “chal
the legality of the proceedi ngs taken under the Act.

Two rmain contentions have been urged in these petitions
behal f of the petitioners. In the first place it
contended that the inpugned acquisitionis not for a pu

S.
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from
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purpose and is intended for sale to private persons, limted

conpanies and corporations for nonetary gain, and in
case, the change in the definition of "public purpose"

any
by

the Land Acquisition (Bonbay Amendnent) Act, No. 35 of 1953,

(hereinafter referred to as the 1953Act) by which a
clause was added ins. 3 (f) of the Act was ultra vires
concept of "public purpose" within the neaning of
phrase in Art. 31 (2) of the Constitution. The added c
is in these words

"The acquisition of land for purposes of

new
t he
t hat
ause

t he
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devel opnent of areas from public revenues or
sone fund controlled or managed by a |oca
authority and subsequent disposal thereof in
whol e or in part by |lease, assignnment or sale,
with t he obj ect of securing further
devel opnent . "
The second attack arises in this way. By the Bonbay Corn-
m ssioners (Abolition of Ofice) Act, (No. 28 of 1950) the
office of the Commissioner inthe State of Bonbay was
abolished and the functions of the Conmissioner wer e
transferred to the State CGovernment or to such authority as
the State CGovernnment may by general or special order
appoi nt . In 1958, how,ever, the Bonmbay Comm ssioners of
Divisions Act, No. 8 of 1958, (hereinafter referred to as
the 1958 Act) was passed by which the office of Conmi ssioner
of Division in the State of Bormbay was revived. W are
concerned in the present appeal -mainly with s. 3 (4) of this
Act. By section'3 (1) it is provided that "for the purposes
of constituting offices of Conm ssioners of divisions ,and
conferring powers and inmposing duties on Comm ssioners and
for certain -other purposes, the enactnents specified in
colum | of the Schedule to this Act shall be anmended in the
manner and to the extent specified in colum 2 thereof".
Sub-section (2) thereof provided that "the Conm ssioner of a
di vision, appointed under the law relating to land as
anended by the said Schedul e, shall exercise the powers and
di scharge the duties conferred and inposed , on t he
Commi ssi oner by any- law for the tine being in force,
905
including the enactnents referred to in sub-s. (1) as
anmended by the said Schedule". The Schedul e made a nunber
of amendnents in the Bonmbay Revenue Code (No. 5 of  1879),
the mai n amendnent being that s. 6 provided for appointnent
of Commi ssioners for each division and s. 6-A provided for
powers and duties of Commissioners. ~Further, in /certain
sections of the Land Revenue Law as applied to various areas
in the reconstituted State of Bonbay after the re-
or gani sati on of 1956, the wor d "Conm ssi oner " was
substituted for the "State Governnent" in various sections.
Changes were also nade in the Hyderabad Land Revenue Act
(No. 8 of 1317 F.) and the Madhya Pradesh Land Revenue Code
(No. 2 of 1955) to bring theminto line with this Act and to
provide for the office of Comm ssioner and its powers and
duti es. Besi des these changes in the Land Revenue Code
applicable to various areas in the re-organised State of
Bonbay, the Schedul e al so nade amendments in various other
Acts in force in the State of Bonbay and "Comm ssioner” was
substituted for "State Governnent” in these Acts. Besi des
this, "Commi ssioner was also substituted for . "Board of
Revenue" in certain Acts in force in areas which cane to the
re-organi sed State of Bonbay fromthe forner Part B State of
Hyderabad. Changes were also made in the Police Act (No. 5
of 1861) and "Commissioner, was introduced in certain
sections thereof and a provision was nade that the Magis-
trate of the District should be under the general contro
and direction of the Conm ssioner. Sonme changes were nmade
in the Saurashtra Police Act (No. 18 of 1954), the Hyderabad
District Police Act, (No. X of 1329 F) and the Bonbay
District Police Act, (No. 4 of 1890). Thus sections 3(1)
and 3(2) as enacted by the Bonbay | egislature gave certain
powers and i nposed certain duties on Conmi ssioners read with
the anendnents in the Schedule to the 1958 Act.
Further provision was made in sub-sections
(3), (4) and (5) which may now be set out.
They read thus :
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"(3) The State Governnent nmay by notification
in the Oficial Gazette anend or delete any
entry in the Schedule for the purpose of
i mposing any conditions or restrictions on
the. exercise of powers and discharge of

duties conferred or i mposed on the
Conmi ssioner or withdrawing themas the case
may be, and the Schedule shall be anended

accordi ngly.
(4) The State Government my confer and
i npose on the Comm ssioner powers and duties
under any other enactnment for the time being
in force ‘and for that purpose may, by a
notification in the Oficial Gazette add to or
speci fy in the Schedul e t he necessary
adapt ati ons and nodi fi cations in t hat
enactnment by way of amendnent; and thereupon--
g2Sup CI/66-12
906
(a) every ~such enactnent shall accordingly be anmended and
have effect subject to the adaptations and nodifications so
made, and
(b) the Schedule to this Act shall be deened to be anended
by the inclusion therein of the said provision for amending
t he enact nent.

(5) The State Governnent nay at any tinein |ike nanner
cancel a notification under sub-section (4), and thereupon
t he rel evant enactnent shall stand unanmended by t he
cancelled notification and the Schedule shall  be altered
accordingly.”

It wll be seen that these three sub-sections provided an

i ntegrated schene. By sub-section (3) the State Governnent
is given the power by notification in the Oficial  Gazette
to amend or delete any entry in the Schedul e for the purpose
of imposing any conditions or restrictions on the exercise
of powers and di scharge of duties conferred or inposed on
the Comm ssioner or withdrawing them as the case 'may be,
and the Schedul e shall be anmended accordingly. Sub- secti on
(4) empowers the State CGovernnent to confer and inpose on
the Conmi ssioner powers and duties under any other enactnent
for the time being in force. It further empowers the State
Government for that purpose by notificationin the Oficial
Gazette to add to or specify in the Schedule the necessary
adaptations and nodifications in that enactnment by way  of
amendnment. On such notification, such other enactnent shal

accordingly be amended and have effect subject to the
adaptations and nodifications so nade, and the Schedule to
the 1958 Act, shall be deemed to be anended by the inclusion
therein of the said provision for amending the  enactnent.
By sub-section (5) the State Government was given the / power
to cancel a notification nmade under sub-s. (4) and thereupon

t he rel evant enactnent shall stand unanmended by the
cancelled notification and the Schedule shall be altered
accordi ngly. The contention of the petitioners is that by

these sub-sections, and particularly by sub-s. (4) of s. 3,
there was excessive del egation of |egislative power to the
State Governnment and further that these three sub-sections
anmount to the legislature abdicating its power of
legislation in favour of the State Government. So it is
urged that these provisions, and particularly s. 3(4), are
ultra vires the power of the legislature inasmuch as they
suffer fromthe vice of excessive del egation and anbunt to
abdi cation of its power of legislation by the legislature in
favour of the executive.

The petitions have been opposed on behalf of the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 29

Governnment, and it is contended that the new cl ause added to
s. 3(f) of the Act by the 1953 Act by which the definition
of "public
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purpose” was anended is valid and what the addition has
provided is within the concept of "public purpose” as used
in Art. 31(2) of the Constitution. Further it 1is denied
that the object of the State Governnent in making the
acquisition is nmerely to sell the land acquired to private
parties, private linmted conpanies or corporations for
nmonetary gain. As to s. 3(4) it is contended that it does
not suffer fromthe vice of excessive delegation and does
not anmount to abdication of its legislative power by the
| egi slature in favour of the executive.

We shall first consider the question whether the addition
made by the Act of 1953 in the definition of "public
purpose” is ultravires the concept of "public purpose" as
used in Art. 31(2) of the Constitution. "Public purpose"
is not defined inArt. 31 of the Constitution; nor is it
possi bl e tolay down any hard and fast definition of "public

pur pose". - The phrase came up for consideration before this
Court in the State of Bihar v. Maharajadhiraja Sir Kameshwar
Singh of Darbhanga and O hers(1). In that connection

Mahajan J. (as he then was) observed that "the phrase
"public purpose’ has to be construed according to the spirit

of the times in which the particular |egislation is
enacted." He also referred to Art. 39 of the Directive
Principles of State Policy in construing the phrase "public
purpose” after comng into force of the Constitution. In

the same case, Das J. (as he then was) observed that "no
hard and fast definition canbe laid down as to what is a
"public purpose’ as the concept has been rapidly changing in
all countries, but it is clear that it is the presence of
the element of general interest of the conmmunity in an
object or aimthat transfornms such object or aim into a
public purpose, and whatever furthers the general interests
of the community as opposed to the particular interest of
the individual rmust be regarded as a public purpose.”

We respectfully agree with these observations. There 'can be
no doubt that the phrase "public purpose" has not a static
connotation, which is fixed for all tinmes. There can also
be no doubt that it is not possible to | ay down a definition
of what "public purpose" is, particularly as the concept of
public purpose may change fromtinme to time. There is no
doubt however that "public purpose" invelves in it an
el enent of general interest of the conmunity and whatever
furthers the general interest nmust be regarded as a public
pur pose. It is inthe light of this concept of public
purpose, which is not static and is changing from time to
time and in which there nust always be an el enent of genera
interest of the community that we have to Ilook  at the
addition made by the 1953 Act in the definition of "public

purpose” in s. 3 (f) of the Act.

(1) [1952] S.C.R 889.
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We. have already set out the addition. It is in tw parts.

The first part provides for acquisition of Iand for purposes
of the devel opnment of areas from public revenues or sone
fund controlled or managed by a local authority. So far as
this part is concerned, it is conceded by |earned counse

for the petitioners that devel opnent of areas with the aid
of public revenue or sone fund controlled or nanaged by a
| ocal authority would be a public purpose. Under this part
the land would be acquired by the State or by a |loca

aut hority f or the purpose of devel oprent and this
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devel opnent will consist, _generally speaking, of levelling
| and, providing roads thereon, providing drainage and
electric lines and such other amenities as should be nmade
available at the tine when the acquisition is nmade and the
land is devel oped. Such devel opment generally speaking is
not possible through private agencies. As we have said
already, it 1is not disputed on behalf of the petitioners
that such devel opnent would be a public purpose within the
concept of the phrase in Art. 31(2) of the Constitution.

The attack of the petitioners is on the second part of the
addition in 1953 which provides for "subsequent disposa

thereof in whole or in part by |ease, assignnent, or sale,

with the object of securing further developnent.” It is
ur ged that all these words nean is that after t he
devel opnent envisaged in the first part of the addition the
State or the local authority would be free to di spose of the
land acquired in whole or in part by |ease, assignnent or
sal e, apparently to-private persons. This, it 1is said,
neans that the State or the local authority would acquire
land in  the first instance and develop it in the nanner
already in dilated and thereafter nake profit by |easing,
assigning or selling it 'to private individuals or bodies.
It is also said that the object of securing further
devel opnent which is the reason sale or lease etc. is a very
vague expression /and‘there is nothing to. show what this
further devel opnent conprises of.It is true that when this
part speaks of "subsequent disposal thereof -in whole or in
part by | ease, assignnent or sale", it is not wunlikely that
this disposal will take place to private persons and thus in
an indirect way the State would be acquiring the land from
one set of individuals and disposing it of to another set of
i ndividuals after sone devel oprment. |If this were all, there
nmay be sone force in the argunment that such acquisition is
not wthin the concept of "public purpose" as used in Art.
31(2). But this in our opinion is not all. We cannot
ignore the words "with the object of securing further
devel opnent"”, which appear in this provision. it would have
been a different matter if the provision had stopped at the
words "l ease, assignnment or sale " ; but the provision does
not stop there. It says that such lease, assignment or sale
must be with the object of securing further devel opnent, and
t hese
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words nust be given some neaning. It is true that the words
"further devel opnent” have not been defined, but® that was
bound to be so, for further devel opnent would depend upon
the nature of the purpose for which the land is acquired.
O course, it is possible that further devel opnment can be
nmade by the State itself or by the local authority  which
acquires the land; but we see no reason why the State or the
local authority should not have the power to "see that
further devel opnent takes place even through private
agenci es by | ease, assignnment or sale of such land. So |ong
as the object is developnent and the land is nade fit for
the purpose for which it is acquired there is, no reason why
the State should not be permitted to see that further
devel opnent of the land takes place in the direction for
which the land is acquired, even though that nay be through
private agencies. W have no doubt that where the State or
the |l ocal authority decides that further devel opnent should
take place through private agencies by disposal of the |and
so acquired by way of |ease, assignnent or sale, it will see
that further development which it has in mnd does take
pl ace. W can see no reason why if the land so acquired is
| eased, assigned or sold, the State or the local authority
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shoul d not be able to inpose terns on such | essee, assignee
or vendee that will enable further devel opnent on the I|ines

desired to take place. W also see no reason why when
inmposing terms, the State or the local authority nmay not
provide that if the further developrment it desires the
| essee, assignee or the vendee to make is not nmade wthin
such reasonable tine as the State or the local authority may
fix, the land wll revert to the State or the Iloca
authority so that it may again be used for the purpose of
further devel opnent which was the reason for the acquisition
of the | and.

Take the case where land is acquired for the purpose of
devel opnent of certain areas for residential purposes. The
State or the local authority levels the Iland wher e
necessary, makes a lay out, provides roads, drainage,
electric lines and such other anenities as may be available
wher eafter houses have to be built. The State or the |oca
authority  may build these houses itself, but there is no
reason why if the purpose is devel opnent of certain land as
a residential area, the State or the local authority may not
| ease, assign or even sell the lands laid out and already
devel oped in order that further developnent of building

houses may be achieved. 1In such a case it will always be
open to the State Governnent or the 1local authority to
provide, and we /'have no doubt that it wll always so

provide, that the /persons to whom the land is |eased,
assigned or sold carry out the further object of building

houses. There is also no reason why the State or the |I|oca

authority should not ©provide for the terns on- which
residential buildings woul d be made, the specifications of
such
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buil dings, and the tinme within which they should be nmade.
There is also no reason why the terms should not | provide
that if the further object of devel opnent is not carried out
within a reasonable time, the |land woul d revert to the State
or the local authority to be used for the purpose for which
it was acquired. W have no doubt that the State or the
local authority would see that such terns are inposed on
those to whomlands are | eased, assigned or sold wth the
obj ect of further devel opnent, by constructing houses where
the scheme is for residential purposes. W have also no
doubt that in inposing terns, the State or the |Iocal —autho-
rity will see that the purpose for which the |ease,
assignment or sale is mmde is carried out - wthin a
reasonable tinme, failing which the land will revert to the
State or the local authority. These matters are in our
opinion inmplicit in the words "with the object of securing
further developnent”, and we have no reason to think /that
the State or the local authority would just dispose of the
land so acquired by |lease or assignnment or sale  wthout
caring to see that further devel opnent which was the | basis
of acquisition takes pl ace.

We may refer in this connection to a simlar provision.in. S
41 of the Act, which provides for an agreenent between the
private conmpany for which the land is acquired and the
State, and which |ays down that the agreenent shall provide
the terms on which the land shall be held by the conpany.
There is in our opinion no doubt that when this provision
speaks of "with the object of securing further devel oprent™
it inplicitly requires that before the land so acquired is
| eased, assigned or sold, the State or the local authority
shal | see that the purpose for which the acquisition is nade
is carried out by persons to whom the land is |eased,
assigned or sold. There is also in our opinion inplicit in
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this provision that the State or the | ocal authority would
i mpose terns on the persons to whomthe land is |eased,
assigned or sold and the terns should be such as to ensure
that the object of further devel opnent takes place within a
reasonable’ tine and if the persons to whom the land is
| eased or assigned or sold do not carry out that object
within a reasonable time, the land woul d revert to the State
or the local authority so that it may again be used for the
purpose for which the acquisition was made. |If this-is the
true i mport of the words "with the obj ect of
securing, further devel opnment” in this provision-and we have
no doubt that it is so-we fail to see how the provision made
by the 1953 Act Providing for developnent in two stages,
first by the State or the local authority itself by nmaking
the land fit for the purpose for which acquisition is nade,
and then by private persons also after the land is devel oped
by the State or the |ocal authority, is not for a public
purpose  w thin the neaning of that phrase in Art. 31(2) of
the Constitution. Population in Indiais rising and nore
911

or nore industries are coming into being. Therefore’ where
the acquisition is wth the object of providing for
residential and industrial devel opnent, we see no reason why
such provision would not be included in the concept of
public purpose in the present context. W are therefore of
opi nion that the words "with the object of securing further
devel opnent” have a meaning and if that neaning is what we
have stated above (as to which we have no doubt) it cannot
be said that this provision made by the 1953 ‘Act is not
within the concept of Art. 31(2) of the Constitution. We
therefore hold that the anendnment by the 1953 ~Act. already
set out above is within the concept of public purpose in
Art. 31(2) of the Constitution and cannot be struck down as
ultra vires.

Del egated legislation is a well known nmodem device. In view
of the conplexities of nodemlife it is not possible for the
legislature to find time to make all the detailed rules

which are necessary to carry out the purposes of an
enactment; so it delegates to an._ appropriate executive
authority the power to nake rules. But before doing so, the
legislature itself enacts the | aw under which the power is
del egated and | ays down the essential policy of the Act ~ and
all such essential natters which require to be included in
the Act itself. Having thus provided for all such essentia
matters in the enactnent itself, the legislature | eaves it
to a subordinate authority which may be sone appropriate
executive authority to frame detailed rules to carry out the
purposes of the Act. These rules are ancillary and subserve
the purposes of the enactnent. They cannot go agai nst’ the
provi sions of the enactnment and cannot in any nmanner rmake
any change in the provision of the enactnment and are nerely
for the purpose of carrying out the essential policy @ which
the legislature has laid dowmn in the enactnent itself.
These rules are called delegated legislation and it is
i nportant to renenber that this del egated |egislation cannot
in any way change the provisions of the enactnent itself and
nmust only be resorted to for carrying out the purposes of
the legislation itself. Such being the nature of del egated
| egislation we have to see whether the inpugned provisions
of s. 3 are in accord with these principles. If they are
not and if the |legislature has conferred powers on the State
CGovernment beyond this such confernment of power cannot be
del egated legislation and is really an abdication of its
power by the legislature and transfer of it to the
executive.
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This brings us to a consideration of s. 3. Sub-sections (1)
and (2) of s. 3 read with the Schedule confer powers and
i mpose duties on the Commi ssioner by virtue of the 1958
"Act. itself. Then cones sub-section (3), and let us see
what exactly it provides. The State Governnent s given
power by this sub-section to anend or delete any entry in
the Schedule. The anendnent is for the purpose of inposing
any conditions or restrictions on the
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exercise of powers and discharge of duties conferred or
i nposed on the Conmi ssioner while deletion is with respect
to wthdrawi ng any powers conferred by the Schedule on the
Conmi ssi oner. Leavi ng out the question of anendment, sub-
section (3) confers power on the State Governnent to delete
any entry fromthe Schedule if it desires to wthdraw any
powers conferred on the Commr ssioner by the |egislature

itself in the Schedule. In effect therefore the |egislature
says by sub-s. (3) that though it has deemed fit in its
wi sdom to confer a certain power on the Conm ssioner, it
| eaves it “to the State Governnent to withdraw that power
fromthe Conmissioner and del ete the necessary entry in
the Schedule with respect thereto. So the State Governnent
is given carte blanche to take away all or any of the
powers conferred by the |legislature itself wunder the
Schedul e. It may also be added that the Schedule in the
present case is very different fromthe Schedule in the
Edward MIls Co. Limited v. The State of Ajmer(1). In that

case s. 27 of the M nimum Wages Act. (11 of 1948) gave power
to the appropriate government after necessary formalities to
add to the schedul e any enmploynment in respect of = which it
was of opinion that mninumrates of wages should be fixed

under that Act. It will be seen that the schedule in that
Act nerely enunerated certain enployments while the Schedul e
in the 1958 Act anends a | arge nunber of enactnents. Thi s

method is merely a convenient device for maki ng amendnents
in other enactnents which woul d ot herw se have found place
in the main body of the 1958 Act. Further s. 27 of the
M ni mum Wages Act did not give any power to the appropriate
government to delete any entry fromthe schedule; it ‘nerely
gave power to the appropriate governnment to add to the
schedul e and that del egati on was upheld by this Court. I't
will thus be seen that the provision in sub-s. (3) by which
the State Governnment is even given the power to delete any
entry in the Schedule and withdraw if it wants to do so the
power conferred on the Commi ssioner by the legislatureis a
very different matter fromaddition to the schedule which
was permtted by the M ni mum Wages Act.

It is clear that sub-s. (3) judged by the test of del egated
| egi sl ati on has gone far beyond what the | egislature can do
when it delegates its functions to an executive authority
for nmaking subordinate legislation’ As we have “indicated
above, sub-section (3) confers power on the State CGovernnent
even to the extent of deleting any entry fromthe Schedul e
and wthdrawi ng the power conferred by the legislature in
its wisdomon the Commi ssioner. This in our opinion is not
del egated |l egislation but transfer by the legislature of its
power in the matter of legislation to the executive. In
effect the legislature says that though it considers that
t he Conmi ssi oner should have certain powers it has conferred

on
(1) [21955] 1 S.C.R 735.
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himin the Schedule, the State Governnment may withdraw t hose
power s which it has thought fit to confer on the
Conmi ssi oner . W are of the opinion that this is not a
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provision for delegated legislation but a transfer by the
| egislature of its power to nake law to the executive
Further if it can be considered to be confernent of power of
del egated legislation, it suffers fromthe vice of excessive
del egation inasmuch as it gives power to the executive to
the extent of repealing a part of the |aw nade by the
| egi sl ature.

Then we cone to sub-s. (4) and let us see what it provides.
It says that the State Government may confer and inpose on
the Conmi ssi oner powers and duties under any other enactnent
for the tine being in force and further gives power to the
State Government to amend any such enactnent by adding to
the entries to the Schedule. The | anguage of the provision
is of the widest anplitude and gives bl anket power to the
State Government to anend any enactnment which may be in
force for the time being in ,the State by maki ng necessary

entries in the Schedule: 1t is however urged on behal f of
the State that we should read down this provision in two
respects. As the words stand, they confer power on the

State Governnment to anend any enactnment for the tine being
in force even though that enactnent nay be a | aw under Li st
| of the Seventh Schedule to the Constitution. It is urged
that the | egislature could not have meant to confer power on
the State Governnent by this provision with respect to |aws
under List | of the Seventh Schedule to the Constitution

for the legislature itself had no power to nmmke any
amendnment in laws referable to List I of the Seventh
Schedule. W are of the opinion that the provision in sub-
s. (4) can be read down to this extent that the | egislature
could never have intended to-give power to the State
Government in matters in which it had itself no power. e
shal | therefore proceed on the basis that in sub-section (4)
the legislature only referred to enactnents which it was

itself conpetent to pass under Lists 11 and 111 'of the
Seventh Schedul e to the Constitution.
Secondly, it is urged that we should read down this provi-

sion and hold that all that the | egislature intended thereby
was to give to the State Governnent power to confer on the
Conmi ssi oner powers and inpose —upon him duties ‘of an
executive nature which were conferred and inposed on the
State Government by |laws referable to Lists Il and 111  of
the Seventh Schedule to the Constitution. It is also urged
that all that the legislature intended by this provision in
sub-section (4) was to confer on the State Governnent the
power to delegate its own executive power _under -~ other
enactments not specified in the Schedule to the Com
m ssi oner. We are unable to see on what principle we can
read down this provision in this manner. Even if we | ook at
t he sche-
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dule as it was passed by the legislature we find that though
nostly "Conmi ssioner” was substituted for "State Government"
in the enactnments specified in the Schedule there are other
provisions in the Schedule as enacted by the |egislature
whi ch go beyond this. The Schedule therefore is of no help
in reading dowmn the provision in sub-s. (4) in the nanner
suggested. Besi des what | earned counsel for the State asks
when he says that we should read down the provision in sub-
S. (4) is that we should re-draft it altogether and add
words in it which are not to be found therein. Sub- secti on
(4) says that the State Governnent may confer and inpose on
t he Conmi ssi oner powers and duties under any ot her
enact nment . The nature of these powers and duties are not
specified in the provision, and we fail to see how we can
add words in the sub-section, which would delimt the nature
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of these powers and duties as, nerely executive powers
conferred by other enactnments on the State Governnment. Sub-
section (4) as it stands therefore does not nerely authorise
the State Governnent to delegate its executive power to the
Conmi ssi oner under other enactnents; it empowers the State
CGovernment to confer any powers and inpose any duties under
any other enactnent and to do so by anendnent of the other
enactnment, and if notification envisaged therein is nmade,
the other enactnment is accordingly amended and the Schedul e
is also anended by the inclusion of the provision in the

notification. As the words of sub-section (4) stand we
cannot in any way read down this provision to nean that , it
only authorises the State Governnment to delegate its

executive powers and duties under other enactnents besides
those nentioned in the Schedule to the Commi ssioner by the

| egislature. |If that was all that the |egislature intended,
we do not see why a suitable provision to that effect could
not have been nmade by the legislature in sub-s. (4). It is
however clear fromthe scheme of S. 3 that is not all that

the legislature intended. W have already referred to sub-
s. (3) wand held that by that provision the |egislature
enpowered the State CGovernment to anend or repeal the |aw
contained in the Schedule to the 1958 Act. By sub-section
(4) it further enpowered the State Governnment to anend any
other |aw not nentioned in the Schedule, though of course
with the object of conferring powers and inposing duties on
the Conmi ssioner | under other enactnments which mght have
been conferred by those enactnents on other authorities. 1In
effect therefore the |egislature was enpowering the State
Government by sub-s. (4) to substitute "the Conmm ssioner"
for the other authorities which m ght be mentioned in other
enactnments with respect to any powers and duties thereunder
Taking a concrete case to illustrate our point and to show
the far reaching effect of the provision in sub-s. | (4) we
may refer to s. 18 of the Act. Under that provision the
Col | ector has the power
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to meake reference to court in certain circunmstances on the
application of a person who has not accepted the award made
by the Collector. Sections 20 to 28 confer powers ~on the
court and inpose duties on it when dealing with references.
The Act was not one of the enactnents nmentioned in - the
Schedule as it was originally passed by the legislature. On
the wi de words used in sub-s. (4) it would be possible for
the State GCovernment to confer on the Conm ssioner the
powers conferred on the court and duties inposed on-it by s.
18 to s. 28 by substituting the word "Comm ssioner” for the
word "court" in the relevant provisions. |If that is. the
extent of the power conferred on the State Governnent by
sub-s. (4)-(and we have no doubt that it is so)-it is not a
case of providing nmerely for del egated |egislation  properly
so-called but anmpbunts to conplete transfer of its power of
legislation by the legislature in this matter to the State
CGover nment . W fail to see why if the intention of the
legislature was nerely to provide for delegation of its
executive power by the State CGovernment to the Conmi ssioner
a sinmple provision to the effect that the State Governnent
may delegate its power under any enactnment for the tinme
being in force to the Comm ssioner was not made. |nstead we
find an integrated schenme in sub-sections (3), (4) and (5).
By sub-section (3), the State Governnent is given the power
to anend the Schedul e enacted by the legislature and take
away fromthe Conm ssioner powers which the legislature in
its w sdomthought fit to confer on him This is done by
providing for deletion of any entry in the Schedul e. Then
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by sub-section (4) power is given to the State Governnent to
confer powers and inpose duties on the Comni ssioner under
any other enactnment by anending that enactnent. Lastly by
sub-section (5) the State Governnent was given the power to
undo what it had done under sub-section (4) and on such
action being taken the original provision in the other
enactments would revive. This scheme is clear from the
provisions of sub-sections (3), (4) and (5) and in our
opinion clearly anmounts to transfer of its |egislative power
by the legislature to the State Governnent with respect to
matters dealt with in these sub-sections. Further if this
is to be treated as a kind of delegation, then these sub-
sections suffer fromthe vice of excessive delegation for
they not only authorise the State Governnent to frame rules
in the nature of subordinate |egislation but give power to
it to undo what the legislature itself has done by the 1958
Act; they also give further power to the State Governnent to
amend what the legislature may itself have provided in other
enactments al ready in force or what it may provide by other
enactment's ~to hbe passed in future. W have no doubt
therefore that sub-s. (4) cannot be read down in the manner
urged on behalf of the State.” There is also no doubt that
as this provision stands'it is a conmplete transfer of
| egi sl ative power by the legislature to the executive within
the anbit of sub-s. (4). Sub-section (5) is consequentia
to,
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sub-s. (4) and will fall along with'it. W are therefore of
opi nion that the provisions contained in sub-sections (3),
(4) and (5) of S. 3 of the 1958 Act which are «clearly an
i ntegrated scheme are ultra vires the power  of the
| egislature for they anpbunt to transfer by the |egislature
of its legislative power to the State Governnment, and in any
case suffer fromthe vice of excessive delegation if such
conferment of power can be called delegation for the pur-
poses of subordinate |egislation.

We nmay now refer to two decisions of the Bonbay H gh Court
in which S. 3(4) of the 1958 Act has been upheld, nanely,
(i) Ganesh Narayan v. Commi ssioner, Nagpur Division(l), and
(ii) Sadruddin Suleman Jhaveri v. Patwardhan(2)-. Wth
respect we find that in these two cases no attenpt has been
made to construe the actual words used in S.3(4) and it has
been assuned that the section nerely allowed the State
CGovernment to confer on the , Conm ssioner powers and inpose
duties which have been conferred or inposed on the ~State
Governnment under other enactnments. W have ~construed the
words used in S. 3(4) and we are of the opinion that this is
not what they nmean. The words are of very w.de anplitude
and as they stand they confer on the State Governnent = power
to anmend any other Act and confer on the Comm ssioner powers
and inmpose duties under those acts which may be conferred
thereunder on any authority. Further there is nothing in
the words of s. 3(4) confining confernent of powers of . exe-
cutive nature only. As the words stand, any powers -and
duties of any authority can be conferred on t he
Conmmi ssi oner .

Nor do we think that the principles laid down in the case of
Her Majesty, the Queen v. Burah(3) and of Re. Del hi Laws
Act, 1912(4) help to sustain the wvalidity of S 3(4).
Burah’s case(4) was a case of conditional |egislation and
not of delegated legislation. Act 22 of 1869 was enacted to
renove the Garo Hills fromthe jurisdiction of the tribunals
established wunder the General Regul ations and Act and for
other purposes. It was to apply in the first instance to
Garo Hills but S. 9 thereof gave power to the Lieutenant-
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Governor to extend the provisions of this Act or any of them
to the Jaintia Hills, the Naga Hills and to such portion of
the Khasi Hills as for the tine being forns part of British
I ndi a. By virtue of this power, the Lieutenant-CGovernor
i ssued a notification extending the provisions of this Act
to the Khasi and Jaintia Hills and excluding therefrom the
jurisdiction of the Courts of Civil and Crimnal Judicature.
The Privy Council upheld the validity of S. 9 as a piece of
conditional legislation. It

(1) [1964] 66 Bom Law Reporter 807

(3) [21878] L.R 5 1.A 178.

(2) I.L.R [1965] Bom 394.

(4) [1951] S.C R 747.

917

will be seen however that all that was left to the
Li eutenant-Governor by s. 9 was to apply a certain | aw which
had been passed by a competent |legislature to a certain

area. There was no provision in the law for any anmendnent
of that l'aw or any other |aw before its application to new
territories: There is therefore no parallel between that

case and the present case.

W are further of opinion that Re. Delhi Laws Act case(1)
al so cannot help the State. The nmain question in that case
was about the extension of certain laws wth necessary
adaptations and nodifications to Delhi. It was in that
connection that this Court held that was also conditiona
| egislation and laws in force. in other parts of India could
be extended to Del hi 'subject to necessary nodifications and
adaptations. Even so this Court pointed out that it was not
open to the authority on whom such power was conferred to
nodify them in any essential feature when ordering their
extension. )"at constitutes "essential feature" of a piece
of legislation was a matter over which there was difference
of opinion between the |earned Judges of this Court; but
they were agreed that no essential feature could be altered
by the power given to the executive to apply other laws in
force inIndiato the territory of, Delhi by nodification or
adapt ati on. This would also be nore or less a case of
conditional legislation and not of - delegated legislation
As pointed out by Miukherjea J. (as he was then) at p. 1009
in Re. Delhi Laws Act’s case(1l) "to repeal. or abrogate _an
existing law is the exercise of an essential |egislative
power". The anendnent of a particular law falls alsoin the
same category, for an amendnent in effect amunts to a
partial repeal of the existing provision wth, my be,
substitution in its place of another provision. What the
| egi sl ature has done in the present case is to give power to
the executive to anend other laws as it thinks fit for. the
purpose of conferring powers on the Conmi ssioner and  this
in, our opinionis confernent of an essential |egislative
function on the executive which cannot be justified-on the-
principles laid down in Re. Delhi Laws Act case(l).  As we
read s. 3(4), we are clearly of opinion that it confers
power on the State CGovernment to anend any law it deenms fit
for the purpose of conferring any powers and inposing any
duties on the Comm ssioner which may be i nposed by other
laws on any authority. This is beyond the power of the
legislature and is really abdication of its essentia
function in this matter; and if it is a case of delegation
it suffers fromthe vice of excessive del egation. W are
therefore of the opinion that the two cases of the Bonbay
Hi gh Court are not correctly decided.

it is not in dispute that the anendnents to the Act by which
the power of the State Governnent was al so conferred on the
Conmi ssi oner under sections 4, 5A and 6 of the Act were
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(1) [1951] S.C.R 747.
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by notifications under s. 3(4) of the 1958-Act. As we have
held that s. 3(4) of the 1958 Act is ultra vires the powers
of the legislature and as the Comm ssioner had no power
under the Act before such amendnments to ss. 4, 5-A and 6
were nade wunder s. 3(4) the notifications issued in this
case under ss. 4 and 6 nust fall and nust be quashed.
In the view we have taken it is unnecessary to consider the
ot her points which have been raised in these petitions. We
woul d therefore allow the petitions and guash the
notifications wunder ss. 4 and 6 of the Act issued by the
Conmi ssioner in the present , cases.

Petitions all owed.
(1) [1951] S.C.R 747.
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