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PETI TI ONER
SARDAR MOHAN SI NGH AHLUWALI A ( DEAD) BY LRS.

Vs.

RESPONDENT:
MAI TRAI PARK CO. OP. HOUSI NG SOCI ETY LTD. & ANR

DATE OF JUDGVENT19/ 09/ 1988

BENCH:
RAY, B.C. (J)
BENCH

RAY, B.C. (J)
SEN, A P. (J)

Cl TATI ON
1989 AIR. 86 1988 SCR Supl. (3) 32
1988 SCC  (4) 416 JT 1988 (4) 81

1988 SCALE  (2) 821
Cl TATOR | NFO :
D 1990 SC1563 (14, 15)

ACT:

Maharashtra Co-operative Societies Act, 1960 Sec.91-
Jurisdiction of co-operative Court to entertain suit--Bonbay
Rent Act-Sec. 15A--Protection thereof--Wether avail able.

HEADNOTE:

Snmt. Mhini R Adwani, a menber of the Mitrai Co-
operative Housing Society Ltd., was allotted flat No.15 in
Societies 'F building in Scheme No. | at Chanmbur Bonbay-71
She inducted the appellant in the prem ses aforesaid without
obtaining the prior witten consent of the society, on the
basis of a leave & licence agreenent for a period of 11
nonths. The said society was divided by order of the
Assi stant Regi strar Co-operative Housing Society Ltd. Bonbay
into two units i.e Maitra Park Co-operative Housing Society
Ltd., Chanbur (and the Maitra BUoy Co-operative Housing
Soci ety Ltd., Chanbur-74 Schene No. 2) the forner being the
owner of the building in Scheme No. i including building No.
F'. Thus on division Snt. Mdhini R Adwani automatically
becamre a nenber of the disputed society in respect ~of the
said flat No. 15 in ‘F building. The appellant ~after the
expiry of the period of the licence was occupying the
prem ses unauthorisedly & was asked to vacate the flat by
the nenber of the society. As he did not accede to her
request. the society had to take steps for evicting the
appellant from the said flat so that Respondent 2 | could
occupy the same for her residence. The society accordingly
served a notice on the appellant asking himto vacate the
flat. On his failure to vacate, the society filed a dispute
bef ore the Co-operative Court for eviction of the appellant
who was in unauthorised occupation of the prenises and was
using the residential flat for canteen purposes in violation
of the bye-laws franmed by the Society. The appellant
guestioned the jurisdiction of the Co-operative Court to
entertain the matter on the ground that the dispute in
guestion does not come within the purview of S. 91 of the
Co- operative Societies Act as he was conti nui ng in
possessing as |licencee and the nmenber of the Society was
receiving licence fee fromhimtill the date of filing the
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di spute. He al so asserted that in one of the receipts issued
to himthe word "rent" has been used. He al so pleaded that
as a licencee he has becane a tenant u/s 15A of the anmended

PG NO 33
Bonbay Rent Act on and from 1st February, 1973.

The Co-operative Court found agai nst the appellant and
made an award hol ding that the dispute is covered u/s 91 of
the WMharashtra Co-operative Societies Act, 1960 as the
appellant is <claimng to be in possession of the flat as
i cencee through a menmber of the Society. It also held that
there was no subsisting agreement of licence in favour of
the appellant on the date of the comng into force of S. 15A
of the Bonbay Rent Act and as such the appellant could not
becone deened tenant. = Appellant’s appeal bef ore t he
Maharashtra State Co-operative Appellate Court having fail ed
he noved the H gh Court by nmeans of Wit Petition. On
di smssing the Wit Petition by the Bonbay Hi gh Court, the
appel l ant filed this appeal by special |eave.

Fol |l owi ng-the Court’s Judgnent in CA. No. 472 of 1985, M
s. A VR & Co. & Os. v. Fairfield Co-operative Housing
Society Ltd., [1988] Supp. 3 S.C.R 84 Court dism ssed the
appeal , but directed that the decree should not be executed
for a period of 4 nonths subject to the appellants filing
usual undertaking. The Court,

HELD: That the dispute in question cones wthin the
purview of S. 91 of the Maharashtra Co-operative Societies
Act, 1960 as the appellant clainms to be in possession of the
flat through a nenber of the Society which is a Co-
partnershi p Housi ng Society and Sec. 15A of the Bonmbay Rent
Act does not apply as there was no subsisting agreenent of
licence on 1.2.1973. [34G H; 35A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 1 of 1986

From t he Judgnent and Order dated 7.2.1986 of the Bonbay
High Court in W P. No. 4802 of 1984

D. R Thadani and Shri Narain for the Appellants.

N. N. Keshwani, R N Keshwani and Grish Chandra for the
Respondent s.

The Judgrment of the Court was delivered by
B.C. RAY, J.The Miitrai Park Co-operative Housing Society
Ltd. has filed a dispute before the first Co-operative
Court, Bonbay stating inter alia that the opposite party No.
| Snt. Mohini R Adwani

PG NO 34

who is a menber of the society and was allotted flat No. 15
in Societies 'F building in scheme No. 1 at Chanmbur Bonbay
71 inducted the appellant opposite party No. 2 without
obtaining the prior witten consent of the society- in My
1969, on the basis of a leave and licence agreenment  for a
period of 11 nonths. The said society Miitrai Cooperative
Housing Society Ltd. was divided into two wunits that is
Maitrai Park Co-op. Housing Society Ltd., Chambur which is
the owner of the building in Schenme No. | including Building
No. F and the Maitrai Bijoy Co-op. Housing Society Ltd.
Chenbur-74 Schene No. 2, by order of the Assistant Registrar
Co-operative Housing Society Ltd. Bombay. By virtue of the
di vision of the society the assets and liabilities so far as
scheme No. 1 were taken over by the present disputant
society, that is Maitrai Park Co-operative Housing Society
Ltd. and the nmenmbers in respect of the said building in
schene No. | automatically became nmenbers of the society by
the Oder No. BCM HSG 4633 of 1970 from 6.8.1971. The
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respondent opponent No. 2 autonatically becane a nenber of
the disputed society in respect of the said flat No. 15 in
"F' building. The opposite party appellant who was occupyi ng
the prem ses unauthorisedly after the expiry of the period
of the licence was asked to vacate the flat by the nenber of
the society that is the respondent No. 2. As he did not
accede to the request the respondent No. 1 society had to
take steps for evicting the appellant fromthe said flat so
that the respondent No. 2 can occupy the same for her
resi dence. The society served a notice on the appellant for
vacating the flat. But the appellant did not vacate the
flat. Therespondent No. |, the housing society, filed a
di spute before the Cooperative Court for eviction of the
appel | ant who was i n unaut hori sed occupation of the flat and
who had been using the said residential flat by opening a
canteen therein in violation of the bye-laws framed by the
soci ety. The appellant questioned jurisdiction of the Co-
operative Court to entertain the dispute on the ground that

the dispute does not cone within purview of Section 9 | of
the Co-operative Societies Act as he has been continuing in
possession as licencee till the date of filing of the

di spute and the respondent No. 1, the nenber of the society,
has been receiving licence fees fromhim It has also been
stated that in one of the receipts issued by the menber. The
word rent’ has been used. The appellant also pleaded that
continuing as a licencee he has becone a tenant under s. |5A
of the amended Bonbay Rent Act on and fromlIst of February,
1973. The dispute i's as such beyond the jurisdiction of the
Co-operative Court. The Co-operative Court after hearing the
parties made an award hol ding that the dispute fell wthin
the purview of s. 91 of the Mharashtra Co-operative
Societies Act, 1960 as the appellant is claimng to be in
possession of the flat as |licencee through a nmenber of the

PG NO 35
society. It also held that there was no subsisting agreenent
of licence in favour of the appellant on the d ate of the

enforcenent of S. 15A of the Bonmbay Rent Act and ' so the
appel | ant had not becone a deened tenant.

Against this award an appeal was filed ‘before the
Maharashtra State Co-op. Appellate Court. The appeal was
di sm ssed and the award of the Co-operative Court  directing
eviction of the petitioner from the Flat No. 15 was
affirmed. The appellant thereafter noved the H gh Court of
Bonbay in Wit Petition No. 4802 of 1984. The said wit
petition was dismssed with costs. The appellant ~ thereafter
filed the instant special |eave petition. The facts of the
case are nore or less simlar to the facts of C A No. 472
of 1985.

We have already held that the dispute in question  cones
within purview of Section 91 of the Cc-operative Act as the
appel lants claimto be in possession of the flat through a
menber of the society which is a Co-partnership 'Housing
Society and Section 15A of the Bonbay Rent Act does not

apply as there was no subsisting agreenent of I|icence  on
1.2.1973. Therefore, the judgnment rendered by us in C A No.
472 of 1975 wll also govern this case. The appeal is,
therefore. dismssed wthout any order as to costs. The
decree will not be executed for a period of four nmonths from

the date of this order subject to the appellant’s filing an
usual undertaking within a period of two weeks fromtoday to

the effect that the appellant will not transfer, assign or
encunber the flat in question in any nanner whatsoever and
on undertaking that he will hand over peaceful possession of

the flat question to the respondent on or before the expiry
of the aforesaid period and he will go on paying the
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occupation charges equivalent to the anbunt he had been
paying for each nonth by the 7th of succeeding nonth. In

default of conpliance of any these terns,the decree shal
becorme executable forthwith.
Y. LAL Appeal dism ssed




