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ACT:

u. P. Muni ci palities Act, 1916, s. 132(1) Vi s-a-vis
Limtation Act, s. 28--Section 132(4), whether confined to
obj ections considered by Municipal Board--Section 135(3),
scope.

HEADNOTE:

The Muinicipal Board of Pilibhit passed-a resolution under
the Minicipalities Act, inposing a theatre tax of Rs. 25/-
per show. The resolution was duty published on 16-5-1972
and objections were invited, but since no objections were
received within the time prescribedu/s. 132(1) of the Act,
prelimnary proposals were franmed and submitted to the
prescri bed authority, the Commissioner of Rohi | khand
Di vi si on. The proposals were returned to the  Board for
reconsi deration on the ground that the proposed rate of the
theatre tax appeared to be too high, and on 28-8-1972 the
Board reduced the rate to Rs. 15/- per show, though the
publication of the resolution reducing the rates was
di spensed with under the proviso to s. 132(2). Onh  16-9-
1972, the petitioner and sone other owners of cinema houses,
sent their objections to the initial resolution, but as
these objections had not been presented for  consideration
when the two resolutions were passed, the Board refrained
from submtting themwith the nodified proposals to the
prescribed authority u/s. 132(4) of the Act. The nodified
proposals were sanctioned on 31-10-1972 and were duly
converted into rules, published in the Gazette dated | 14-4-
1973. The appell ant nove(] the H gh Court, but failed.

Di sm ssing the appeal the Court,

HELD : (i) There is a distinction between the period given
for objections u/s. 132(1) of the U P. Minicipalities Act,
and the period of limtation prescribed for proceedings
before a court or a quasi-judicial authority which on the
expiry of the period, confers sone rights upon parties not
proceeded against, so that the expiry of the prescribed tinme
bars clains against them the procedure under s. 132(1) is
| egi slative and not quasi-judicial and if the objector does
not file his objections within a fortnight, he nay lose his
right to object, but his objections will not be invalidated.
it is not like s. 28 of the Limtation Act operating to
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extinguish any legal right. [256E, G H, 257A]

Niranjan Lal Bhargava v. State of U P. 1969 A L.J. 295,
referred to

(2) Section 132(4) covers any objections what soever,
whether made within a fortnight or beyond a fortnight,
provided they are sent in before the matter is submtted to
the prescribed authority. 1In fact, there is no statutory
bar agai nst the prescribed authority itself considering the
obj ections which nmay be filed before it if the interests of
justice so require. [259B-(

(3) The effect of the proviso to s. 132(2) added in 1964,
is that by dispensing with even the publication of the
nodi fied proposals, no suchright of the appellant is
violated as could be considered a condition precedent to the
validity of the proceedings. Neverthel ess, if pat ent
i njustice has resulted from an irregularity, in t he
i mposition of a tax, s. 135(3) my not cure t he
irregularity. [259G H, 260A]

Bul and Sugar  v. ~Minicipal Board [1965] 1 SCR 970,
di stingui'shed.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1201 of
1977.

Appeal by Special Leave fromthe Judgnent and Order dated 1-
12-76 of the Hi gh Court of Allahabad at Allahabad in G vi
Msc. Wit No. 3090/93.

255
Y. S. Chitale and K. J. John for the Appellant.
Yogeshwar Prasad, Rani Arora and Meera Bali  for the

Respondent s.

The Judgnent of the court wits delivered by

BEG C. J.-The appellant before us by grant of special |eave
under Article 136 of the Constitution is a partner in a firm
carrying on the business of running a cinema house called
"Jai Tames" in the town of Pilibhit in Utar Pradesh. The
muni ci pal Board of Pilibhit passed a resolutionon 11th of

April, 1971, inposing a theatre tax of Rs. 25/- per show
under section 128(1)(iii-a) read with sections 296 and 299
of the Municipalities Act (hereinafter referred to as the
Act). The resolution was duly published in a Hi ndi
newspaper on 16 May, 1972, as required by section 94(3) read
with section 131(1)(a) of the Act. The prelimnary

proposal s for inposition of a tax were framed under ~ section

131 of the Act which reads as foll ows:
"131. Fram ng of prelimnary proposals
(1) Where a board desires to inpose a /tax,
it shall, by special resol ution, frane
proposal s specifying
(a) t he tax, being one of the t axes
described in sub-section (1) of section' 128,
which it desires to inpose;
(b) the persons or class of persons to  bhe
nmade |iable, and the description of property
or other taxable thing or circunstances in
respect of which they are to be nmade |Iiable,
except where and in so far as any such class
or description is already sufficiently defined
under clause (a) or by this Act;
(c) the anount or rate leviable from each
such person or class of persons;
(d) any other matter referred to in section
153, which the State Governnent requires by
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rule to be specified.

(2) The board shall also prepare a draft of
the rules

which it desires the State Governnent to rmake
in respect of the matters, referred to in
section 153.

(3) The board shall, thereupon publish in
the manner prescribed in section 94 the
proposal s franed under subsection (1) and the
draft rules franed under sub-section (2) along
with a notice in the form set forth in

Schedule I11."

Section 132 of the Act then | ays down

"132. Pr ocedure subsequent to fram ng
proposal s

(1) Any -i nhabitant of the nunicipality nmay,

within a fortnight fromthe publication of the

said notice, submt to

256

the board an objection in witing to all or any of the pro-
posals framed  under the preceding section, and the board
shal | take any objection so submitted into consideration and
pass orders thereon by special resolution.
(2)1f the board decides to nodify its proposals or any of
them it shall publishnodified proposals and (if necessary)
revised draft rules along with a notice indicating that the
proposals and rules (if any) are innmodification of pro-
posal s and rul es previously published for objection :
Provided that no such publication shall be necessary where
the nodification is confined to reduction in the amunt or
rate of the tax originally proposed.
(3)Any objections which may be received to the nodified
proposals shall be dealt with in the manner prescribed in
sub-section (1).
(4)Wen the board has finally settled its proposals, it
shall submit themalong with the objection (if any) made in
connection therewith to the prescribed authority.™
It is evident fromsection 132(1) of the Act that 'the tine
given to the residents within the nunicipal linmts to file
their objections is a fortnight fromthe publication of the
resolution, as required by section 94(1) of the Act.
Apparently, a fortnight is considered a reasonable tinme so
that objections nmay be 'submitted for consideration to the
Muni ci pal Board. As was pointed out by one of us (Beg,
CJ.) in Nranjan Lai Bhargava v. State of U P.,(1) with
regard to alnost identically framed provisions of ~sections
199 to 203 of the U.P Nagar Mhapal i ka Adhi niyam 1959, the
procedure for the inposition of the tax is |egislative and
not quasi-judicial. Hence, there seens to us nothing to
prevent the Minicipal Board from considering any objections
which rmay have been filed even after a fortnight, “a period
which rmay, at the nost, be construed as a reasonable linit
from the publication of the notification after which the
persons deemed to be notified could not reasonably conplain
of want of opportunity to object. The right to object,
however, seens to be given at the stage of proposals of the
tax only as a concession to requirements of fairness even
though the procedure is |egislative and not quasi-judicial
There seems to us to be a distinction between the period
given for filing objections of the kind with which we are
concerned here and the period of linmtation prescribed for
proceedi ngs before a Court or a quasi-judicial authority,
whi ch, on the expiry of the period, confers sonme rights upon
parties not proceeded against so that the expiry of the
prescribed time bars clainms against them The procedure
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being | egislative here, the objector could not conplain that
he did not have an opportunity to object if he did not file
his objections within a fortnight. This is all that
sections 131 and 132 seemto do so far as

(1) 1969 A L.J. 295.

257

the rights of the objectors are concerned. They do not seem
to us to invalidate his objections although he may | ose his
right to object. There is nothing here |ike section 28 of
the Limtation Act operating to extinguish any |egal rights.
In the case before us, the appellant did not put forward any
objections to the proposals. The proposals were subnitted
to the Prescribed Authority, the Comm ssioner of Rohilkhand
Di vi sion, under section 132 (4) of the Act. It appears that
t he Comm ssi oner of ~Rohilkhand Division returned t he
proposals for reconsideration on the ground that t he
proposed rate of the theatre tax appeared to be too high
On the 28th of August, 1972, the Minicipal Board reduced the
rate to Rs. 151- per show but did not publish its resolution
reduci ng the rate,.

The reduced rate of theatre tax was. not published as the
proviso to section 132(2), added by the U P. Act No. 27 of
1964, dispenses with the need to publish the reduced rate of
t ax. Nevertheless, it still gives persons who object, if
any do so at all; the right to have the objections dealt
with in the manner prescribed in section 132(1). The only
manner in which they can be "dealt with" - under section
132(1) is that these objections have to be considered by the
Board before passing its resolution. If,  however, the
objections are received when the Board has,  after waiting
for a fortnight, duly passed-a final special Board as they
were not before it to be considered at all whenit passed
its resolution. If the proposals, as initially  framed,
hadbeen accepted by the Prescribed Authority no further
opportunity for objecting before the resolution inmposing the
tax could have arisen.

The petitioner and sone other owners of cinema houses woke
up rather late. On 16 Septenber, 1972, they sent in /their
objections to the inposition of such tax. By that
time, t he Board had also reconsidered its initia
resolution, as a result of such advice as was given by the
Prescribed Authority to the Board, and reduced the theatre
tax to Rs. 151- per show. Again, the objections could not
have been considered even if they were to be deened to  be
objections to the reduced rate of Rs. 151- per show because
they were not there at all for consideration before the
Board when it passed its special resolution. reducing the
rate on 28 August, 1972. No doubt, its nodified proposal of
Rs. 151- per show was not published. But, this was not done
because the Board, quite rightly, consi der ed itsel f
protested by the clear provisions of the proviso to  section
132(2) of the Act.

On 18 Septenber, 1972, although the revised proposal to tax
cinema shows at the rate of Rs. 151- per show was sent by
the Municipal Board to the Prescribed Authority, yet, it did
not forward the objections of the petitioner to t he
Prescribed Authority. Perhaps it did not forward these
obj ections because they could not be taken into account by
the Board itself either before or at the time of fram ng the
nodi fied proposal of Rs. 15/- per show as they were not
there at all. The Prescribed Authority sanctioned the
nodi fied proposal on 31 Cctober, 1972, without taking into
account the objections of the appellant as

258

they were not before it. But, the draft rules were
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published on 18 Novenber, 1972, and objections invited to
them within 30 days. Objections to the draft rules were
filed on 15 Decenber, 1972, and the rules were sanctioned
under section 134 of the Act after considering these
obj ecti ons. The tax was inmposed with effect fronl6

April, 1973, after a gazette notification on 14 April, 1973.
It is difficult to understand why, when the appellant
appl i edf or copi es of the Minicipal Board resolution, the

copies were refused. A delegation of the cinema owners went
to the Commissioner on 3 May, 1973, and was told that the
Conmi ssi oner had not received any of the objections fromthe

Muni ci pal Board before sanctioning the nodified t ax.
Apparently, the Minicipal Board took the view that they were
irrelevant when it did not consider them It. however,

seems to have overlooked the fact that the Prescribed
Authority may have taken a different view

On the facts stated above, M. Y. S. Chitale, appearing for
the appellant, ~has -advanced two ingenious argunents
firstly, he contends that the objections, being there before
the revised proposal wassent to the Prescribed Authority on
18 Septenber, 1972, ought tohave been forwarded to the
Prescri bed Authority for considerati onbecause they had to
be "dealt with", in the manner prescribed in section 132 (1)
;  and secondly, that, in any case, when the proposal was
sent,the Board was bound to forward to the Prescribed
Aut horityany objections it had in its possession and could
not withhold themlIt was urged that this part of the duty
was certainly not carried out bythe Board.

As regards the first contention, we find it difficult to
permtthe appellant to advance it here for the first
time. It is not foundin his wit petition. 't was not
advanced in that formbefore the H gh Court. 1t is not even
found in the special |eave petition in this particular form
However, even if we were to allow thi's question to be
argued, we find that the objections filed by the petitioner
on 16 Septenber, 1972, were really objections to the
original proposal and not to the nodified proposal 'at all
Section 132(3) gives a right only to actual objectors to the
nodi fi ed proposals to have their objections dealt wth under
section 132(1) of the Act. This necessarily neans that the
objections should be at |least before the Board when it
passes the resolution on nodified proposals: After all
that section 132(1) indicates about the manner in which the
objections are be dealt wth is that they should  be
considered before the passing of the special resolution
Now, if the objections are not there at all when the initia
special resolution is passed or even when the nodified
proposals were passed, it is inmpossible for the Board to
deal with themin the manner prescribed by section 132(1) of
the Act. Since the duty to send objections could arise only
subsequent to the procedure prescribed by section 132(1) of
the Act the contention that the objections should have been
sent to the Prescribed Authority to be considered because of
any mandatory duty resulting fromthe provisions of section

132(1) and (3) of the Act nust fail. 1t may be nmentioned
that we are not
259

concerned here with the validity of any of the provisions on
the ground of their reasonabl eness or otherwi se No, such
guesti on has been argued before us. W have, therefore, to
proceed on the assunption that the provisions of the Act are
val i d.

So far as section 132(4) is concerned, it may be possible to
so interpret the provisions as to confine objections to be
sent to the Prescribed Authority to only those which the
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Board took into consideration. Nevert hel ess, when we
exam ne the wi de | anguage in which section 132(4) is couched
conferring a right to object, without any restriction, we
find it difficult to exclude the right of the petitioner to
have his objections sent to the Prescribed Authority.
Apparently, section 132(4) covers any objections what soever,
whether made within a fortnight or beyond a fortnight,
provided they are sent in before the matter is submtted to
the Prescribed Authority. Indeed, we find no statutory bar
against the Prescribed Authority itself considering the
obj ections which may be filed before it if the interests of
justice go require. But, the question which arises before
us is whether the non-observance by the Board of a duty to
send the appellant’s objections to the Prescribed Authority,
assuming it is there, would invalidate the inposition of the
nodi fied tax. This, we think, would depend upon whet her we
interpret provisions of section 132(4) as mandatory or as
directory so far as subm ssion of objections, not submtted
within sufficient time so as to be considered by the Board,
are concerned.

As we have already observed, no provision of the Act has
been Chall enged. Section 1 35 (3) of the Act reads as
follows :

I ml5

(3) A notification of the inmposition of
a tax under sub,section (2) shal | be
concl usive proof-that the tax has been inposed

in"accordance with the provisions of this Act.

It is true that, if there is such a gross breach of the
rul es that the proposal sanctioned coul d not be deened to be

"inmposition of a tax" at all, section 135(3) may not bar the
consideration of such basic infirmty in the proceedings
which make themno proceedings at all in the eyes’' of the

I aw. This is the nbst that can be said on the strength of
Bul and Sugar v. Municipal Board, (1) which is strongly relied
upon by M. Chitale.

M. Yogeshwar Prasad, appearing on behalf of the - Minici pal
Board however, pointed out that the Bul and Sugar case  was
deci ded before the proviso to section 132(2) was added in
1964. It does appear to us that the effect of the proviso
is that, by dispensing with even the publication of the
nodi fied proposals, no such right of the appellant is
viol ated as could be considered a condition precedent to the
validity of the proceedings. Nevert hel ess, i f the
petitioner could have nade out a case of such injustice due
to sone irregularity

(1) [1965](1)S.C R 970.

4- 1114sCl/77

260

that we should deemthe inposition of the tax to be vitiated
bythe non-consideration of a vital matter, we could have
taken the viewt hat section 135(3) wil | not bar
consideration of a vital infirmty, inas nmuch pat ent
injustice has resulted fromit, in the inposition of a tax.
If it could be argued that there is no inposition of the tax
at allas contenplated by law, section 135(3) my not
have cured the irregularity. But, no such infirmty has
been pointed out to US. The result is that, whatever
irregularity there may be in not forwarding the objections
of the appellant to the Prescribed Authority, as the Board
should have done wunder section 132(4) of +the Act, the
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irregularity seems to be cured by an application of the
provi sions of section 135(3) of the Act as the Governnent
had notified the inposition of the tax.

It may perhaps al so be pointed out that, if the incidence of
a tax is wunfair, a representation can be made to the
CGovernment under section 137 of the Act even after the

i mposition. Therefore, if there is any gross injustice,
which the petitioner has not been able to nake out before us
he can still approach the Government for relief in case he

can make out a case for relief under section 137 of the Act.
For the reasons Oven above, we uphold the judgnent of the

Al | ahabad High Court and dism ss the appeal. However, in
the circunstances of the case, the parties will bear their
own costs.

MR

Appeal dism ssed
261




