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Speci al | eave grant ed.

These appeal s are directed agai nst -a comrmon j udgnent and order
dated 28.2.2001 of a Division Bench of the H gh Court of Delhi by which
| arge nunber of wit petitions were decided and, therefore, they are being
deci ded by a conmon order

A cooperative society known as Rehabilitation Mnistry Enpl oyees
Cooperative House Buil ding Society Ltd. (hereinafter referred to as 'the
Society’) was forned in the year 1959. The Soci ety was incorporated with
the object of providing plots and houses to the enpl oyees and ex-enpl oyees
of the Mnistry of Rehabilitation and its subordi nate offices. Qut. of
conpensati on pool, conprising mainly of evacuee properties as well as
properties acquired by Governnment for rehabilitating displaced persons from
Paki st an, sonme |land was allotted to the society by the Departnment of
Rehabilitation by the letter dated 26.5.1970 under the Di spl aced Persons
(Rehabilitation & Conpensation) Act, 1954. The society took steps for
allotment of plots to its nenbers and in that connection various kinds of
di sputes regarding disqualification, eligibility, seniority, etc. of the nenbers
were raised. These disputes were decided by the Registrar, against whose
decision revisions were filed, which were deci ded by the Financia
Conmi ssioner. The decision of the Financial Comm ssioner was chall enged
by filing wit petitions by the nenbers of the society and in sone cases by
the society itself. Al these wit petitions have been decided by the
conmon judgrment and order dated 28.2.2001 of the Hi gh Court, which is
the subject matter of challenge in the present appeals.

The eligibility of a menber to get a plot fromthe society or his
di squalification has to be exam ned having regard to the provisions of the
Del hi Cooperative Societies Rules , 1973 (hereinafter referred to as 'the
Rul es’), bye-laws of the society and an earlier litigation concerning
allotment of |and wherein a settlenent had been arrived at during the
pendency of a special |eave petition in this Court. Rul e 25 of the Rules
whi ch deals with disqualification reads as under
"25. Disqualification for Menbership
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(1) No person shall be eligible for adm ssion as a nenber of
a co-operative society if he-

(a) has applied to be adjudicated an insolvent or is an
undi schar ged i nsol vent; or

(b) has been sentenced for any of fence other than an offence
of a political character or an offence not involving noral
turpitude and di shonesty and a period of five years has

not el apsed fromthe date of expiry of the sentence;

(c) in the case of nenbership of a housing society:-

(i) he owns a residential house or a plot of land for the
construction of a residential house in any of the approved

or unapproved colonies or other localities in the Union
Territory of Delhi, in his own nanme or in the nane of his
spouse or ~any of his dependent children, on |easehold or
freehold basis provided that disqualification as |laid down

in sub-rule (1)(c) (i) shall not be applicable in case of
persons who are only co-sharers of joint ancestra

properties in congested localities (slumareas) whose

share is less than 66.72 sq. metres (80 sqg. yards) of |and;

(ii) he deals in purchase or sale of imovable properties
either as principal or as agent in the Union Territory of
Del hi; or

(iii) he or his spouse or any of his dependent children is a
menber of any ot her housing society except otherw se
permtted by the Registrar.

(2) Not wi t hst andi ng anyt hi ng contained in the rules or the
bye-1 aws of the co-operative society, if a menber

becomes, or has al ready becone, subject to any
disqualifications specified in sub-rule (1), he shall be
deened to have ceased to be a nenber fromthe date

when the disqualifications were incurred.

(3) A menber who ceases to be a nmenber of a co-operative
soci ety under sub-rule (2) shall not be entitled to exercise
rights of nenmbership or incur liability as menber with
effect fromthe date referred to in sub-rule (2) but as from
the date he becones a creditor of the co-operative

society in respect of the anpbunt due to hi mon account  of

pai d-up share capital, deposit, cost of |and deposited or
any other anmount paid by himto the co-operative society

as its nenber. As fromthe date of his ceasing to be a
nmenber of the society under sub-rule (2), the anount
standing to his credit shall be paid to himby the co-
operative society within 3 nonths and when the co-

operative society is already under |iquidation, the anpunt
due to himwill be credited as a debt due to a third party
fromthe co-operative society.

(4) I f any question as to whether a nenber has incurred any
of the disqualifications referred to in sub-rule (1) arises,

it shall be referred to the Registrar for decision. His

deci sion shall be final and binding on all concerned. The
power of the Registrar under this rule shall not be

del egated to any other person appointed to assist the

Regi strar."

The society in question is admttedly a housing society and, therefore,
Rul e 25(1)(c) is applicable to it. According to clause (i) of this sub-rule, no
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person shall be eligible for adm ssion as a nenber of the society in question
if he owns a residential house or a plot of land for construction of a

resi dential house in any of the approved or unapproved col onies or other
localities in the Union Territory of Delhi either in his own name or in the
nane of his spouse or any of his dependent children on | easehold or freehold
basi s. The proviso appended to this sub-rule makes an exception in case of
persons who are only co-sharers of joint ancestral properties in congested
localities (slumareas), and whose share is |less than 66.72 sgq. mrs. (80 sq.

yds.) of land. Even if a person’s share in joint property is |less than 66.72 sq.

nrs., he would not be eligible to be a nmenber of the housing society unless
the said property is situated in congested localities (slum areas).

Apart fromthe rules referred to above, the bye-laws of the society
al so lay down certain conditions for the nenbership of the society. Bye-
law no.5 lays down the following qualification for being enrolled as a
menber
"5(i) No person shall be a nmenmber unless:-

(a) He/ she is a displ aced person provided that the
Managi ng Committee of the Society by a npjority
deci si on ‘at-a duly convened neeting shall have the right
to relax this condition.

(ii) He/ she is an enpl oyee or ex-enployee of Mnistry
of Rehabilitation including its subordinate offices in
Del hi/ New Del hi or /if posted outside wants to settle in
Del hi/ New Del hi after retirement.

(iii) He/ she i s/ has been an enpl oyee of the Mnistry in
Del hi / New Del hi of which the Department of

Rehabi litation has been-a part-fromtinme to tinme under
one Mnistry of State etc;

(b) H's witten application for nenbership has been
approved by a majority the Managi ng of Conmittee;

(c) His age is more than 18 years, except in the case of
m nor heir of a deceased menber;

(d) He is not a nenber of any other house buil ding

soci ety, G oup Housing Society;

(e) He or his wife (or her husband in case of a wonen)
or any of his/her dependent does not own a plot or a
dwel | i ng house in Del hi ;

(f) Directly or indirectly he does not deal in purchase

or sale of house or |and for construction of houses either
hi nsel f or through any of his dependents;

(9) He has carried out the provisions of bye-laws 11.

(ii) Every person seeki ng menbership of the society
shall sign a declaration to the effect that he or his wife
(she or her husband) or any of his/her dependents does

not own a dwelling house or plot in Delhi and that he/she
is not a nmenber of any other cooperative house buil ding
Soci ety.

(iii) Every menber on adm ssion shall pay Rs.5/- as
adm ssion fee which shall not be refunded in any case.

(iv) When a person’s application has been accepted by
the Conmittee and he has paid his adm ssion fee and
share noney, and his menbershi p approved by the

General Body, he shall be deenmed to have acquired al




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

10

the rights and incurred all the obligations and liabilities
of menber of the society, as laid down in the

Cooperative Societies Act, the Rules nade thereunder

and these bye-1 aws.

(v) Application for adm ssion as nenber and for

al l ot ment of shares shall be nade to the Secretary in the
form prescribed by the society for the purpose. Every
such application shall be disposed off by the Managi ng
Conmittee who shall have power to grant admi ssion or

to refuse it after recording reasons for such refusal
provi ded, however, that any person whose application

has been refused by the Managi ng Commttee may prefer

an appeal within 30 days to the Registrar, Cooperative
Societies. The decision of the Registrar shall be final

(vi) The Soci ety shall not admit menber one nonth
prior to the date of his General Body."

Clause (e) of bye-law no.5(1) |ays down that no person shall be
eligible to bea nmenber, if he or his wife (or her husband in a case of a
worran) or any of hi s/ her dependent owns a plot or a dwelling house in
Del hi . That apart, every person seeking menbership of the society has to
sign a declaration to the effect that he or his wife (she or her husband) or any
of his/her dependent does not own a dwelling house or plot in Delhi and that
he/she is not a nmenber of any other cooperative house buil ding society.

The Departnment of Rehabilitation through a letter dated 26.5. 1970
initially allotted 60 acres of land to the society subject to certain conditions.
This all ot ment was, however, cancelled on 7.5.1979. The society chall enged
the cancellation order by filing Wit Petition no.654 of 1979, which was
all owed by a | earned Single Judge of Del hi H gh Court on 1.9.1980 and the
cancel | ati on order was quashed. The Del hi Devel opnent Authority
preferred LPA No. 254 of 1980, which was di sm ssed by a Division Bench of
the Hi gh Court on 5.1.1981 and thereafter it preferred Special Leave Petition
(Givil) No.3762 of 1981 before this Court. Duri ng the pendency of the
petition, the parties entered into a conprom se under which the allotment of
| and was reduced to 45 acres with the further condition that the nenbership
of the society was to be restricted to persons who were nenbers as on
1.9.1980 in accordance with the bye-laws of the society. The Del h
Devel opnent Authority accordingly sought |eave to wthdraw the specia
| eave petition in view of the agreenment that had been arrived at between the
parties. This Court accordingly passed an order on 6.5.1982, directing that
the order passed by the Del hi H gh Court will stand nodified in the |ight of
the ternms of the agreenment between the parties which had been taken on
record and the special |eave petition was allowed to be withdrawn. Under
this agreenment, certain conditions were inposed for allotment of |and and
the relevant part thereof are being reproduced below
(1) XXXXX XXXXXX XXXXXX

(ii) No menber of the Society who had hinsel f or

hersel f or through his parents, husband/wi fe, children etc.
obt ai ned any house or a plot fromthe Departnent of
Rehabilitation earlier shall again be allotted a plot in the
devel oped | and.

(iii) No menber of the society who already owns a pl ot
or a house in his own nanme or in the name of his wife or
dependents anywhere in the Union Territory of Delh

shall be eligible for allotnent of a plot in the devel oped
| and.

(iv) The al |l ot nent of plots shall be restricted to the
bonafi de menbers of the Mnistry of Rehabilitation

Enpl oyees’ Cooperative House Buil ding Society Ltd.

only as enlisted on 1.9.80, the date on which the wit
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petition of the society was allowed by the H gh Court of
Del hi and in accordance with the bye-laws of the society
as then prevailing. The verification with regard to the
i ndi vi dual menbership shall be done by the Registrar
Cooperative Societies who will issue a verification
certificate before the allotnent is actually nmade to an
i ndi vi dual nenber.

(v) XXXXXX XXXXXXXX XXXXXXXXX
(vi) XXXXXXX XXXXXXXX XXXXXXXXX
(vii) The Soci ety shall maintain proper registers of

nmenbershi p and have its accounts audited fromtinme to
time as prescribed by the Registrar of Cooperative
Societies. It shall submit to the Departnent of
Rehabilitati on every three nonths a statenment in regard
to the progress of devel opnent and all otnent of plots to
the bonafi'de nenmbers of Society in accordance with its
bye-| aws."

The condition i nmposed in the agreenment provided that no nenber of
the society, who hinself or herself or through his parents, husband/ wife,
children, etc. had obtained any house or plot fromthe Departnent of
Rehabilitation earlier, shall again be allotted a plot in the devel oped | and.
The other condition inmposed was that no nenber of the society, who
already owmns a plot or a house in his own name or in the nane of his wife or
dependents anywhere in the Union Territory of Del hi, shall be eligible for
allotment of a plot in the devel oped land. In' view of the agreenent which
had been entered into between the parties and the order passed by this Court
on 6.5.1982 in Special Leave Petition (Civil) No.3762 of 1981, the
conditions nmentioned therein are aboslutely binding upon the society as the
allotment of 45 acres of land to the society was nade in pursuance to the
sai d agreemnent. The orders passed by this Court on 6.5.1982 had the effect
of nodifying the order passed by the Delhi H gh Court by which the order of
cancel l ation of allotment of |l'and had been quashed and consequently it is not
open to the society to act contrary to the terns of 'the agreenent.

The i ndividual cases may now be exam ned in the |ight of aforesaid
provi sions of Rules, bye-laws of the society and the terns of the settlenent.
Civil Appeal Nos of 2003 (@SLP (C Nos.5109-5110 of 2001)

O P. Choudhry v. Rehabilitation M nistry Enpl oyees Cooperative House
Buil ding Society & Os.

O P. Choudhry had been allotted a house bearing no.8-A/7, Ad

Raj i nder Nagar, Del hi, by the Mnistry of Rehabilitation out of
conpensati on pool . This fact was not disclosed by him when he acquired
menber ship of the society. Consequently, a notice was issued to himon
13.11.1991 and ultimately the dispute was referred for arbitration. The
Regi strar, Cooperative Societies by his order dated 22.9.1993 held that he
was disqualified to be a nenber of the society. The Fi nanci al
Conmi ssi oner allowed the revision preferred by hi mbut the said order has
been quashed by the High Court in the wit petition preferred by the society
and he has been held to be disqualified.

The appel lant, O P. Choudhry does not dispute the fact of allotnent
of house bearing No.8-A/7, Od Rajinder Nagar, Del hi, but according to him
this allotnment was agai nst ancestral property claimand, therefore, it was
HUF property. It is noteworthy that the appellant did not furnish the
requisite affidavit to the society and conceal ed the fact of allotment of the
af oresaid property to himwhen he was enrolled as a menber of the society
on 19.9.1973. He di sposed of the said property on 26.10.1977 and
thereafter filed the requisite affidavit on 28.10.1977. In view of the specific
conditions contained in the agreenent entered into by the society in Specia
Leave Petition (Civil) No.3762 of 1981, which have been quoted above, any
menber of the society who had obtai ned any house or a plot fromthe
Department of Rehabilitation earlier, cannot again be allotted a plot. That
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apart as on the date when he acquired nenbership of the society, he was
ineligible and was debarred from becom ng a nenber thereof and further he

did not file a correct affidavit. The H gh Court was, therefore, justified in
allowing the wit petition filed by the society and quashing the order of the
Fi nanci al Commi ssi oner. The appeal is accordingly dism ssed.

Cvil Appeal No of 2003 (@SLP (C) No.7713 of 2001) Hari

Si ngh Mongia v. Rehabilitation Mnistry Enpl oyees Cooperative House

Buil ding Society & Os.

The society had issued a show cause notice to the appellant, Har
Si ngh Mongia, on 13.11.1991 to the effect that he was disqualified and was
ineligible for allotnent, as property No.F-25, Kalkaji, New Del hi, was
allotted to his father Shri Santokh Singh Mongi a agai nst verified clai mof
property left by himin Pakistan. The appellant admitted the fact that his
father Shri Santokh Singh had been allotted property No.F- 25, Kalkaji, New

Del hi . He, however, submitted that the total area of the property was 200
sq. yds. and after the death of-his father the property was inherited by his
not her .and seven brothers and thus his share was only 25 sqg. yds. The

Regi strar /in his award dated 4.10.1993 held that the appellant had incurred
di squalification but the said order was set aside in revision by the Financia
Conmi ssi oner _on the ground that the property had been acquired by the
father of the appellant which was subsequently inherited by him The Hi gh
Court allowed the wit petition preferred by the society and quashed the
order of the Financiial Conm ssioner and held that the appellant was
di squal i fi ed.

The appel | ant’ does not di spute the fact that his father had been allotted
property No.F-25, Kal kaji, New Del hi, against verified claimof property left
by himin Pakistan. Clause 2 of the agreenent dated 5.5.1982 entered into
bet ween the society in Special Leave Petition (Civil) No.3762 of 1981
clearly provides that no nenber of the society, whose parents had obtai ned
any house or plot fromthe Departnent of Rehabilitation earlier, shall again
be allotted a plot. In view of this clause in the agreenent, which is binding
on the society, the appellant is clearly ineligible for allotnment of a plot. The
H gh Court rightly set aside the order passed by the Financial Commi ssioner
and uphel d the order of the Registrar. The appeal is accordingly dism ssed.

Civil Appeal No of 2003 (@SLP (C) No.661 of 2002) /Snt.
Kam esh Kumari Bahl v. Rehabilitation Mnistry Enployees Cooperative
House Buil ding Society & Os.

The original menber of the society was Shri Kewal Krishan Bahl and
after his death, the appellant Sm. Kam esh Kumari Bahl, who is his w dow,
was taken as a nominee nenber. The Registrar after inquiry found that
property No.A-431 and A-432, Kalkaji New Del hi, was allotted to Snt
Vasheshran Devi, who was the nother of Shri-Kewal Krishan Bahl by the
M nistry of Rehabilitation out of conpensation pool on account ‘of her being
a di splaced person. In view of this allotment of property, Shri Kewa
Kri shan Bahl was not eligible for being allotted a plot. In the affidavit
which was filed by the appellant on 19.9.1989, she did not disclose the fact
that the nother of her husband Shri Kewal Krishan Bahl had been allotted
any property by the Mnistry of Rehabilitation. She filed another affidavit
on 28.3.1990, wherein she stated that neither she nor her husband nor her

husband’ s parents had been allotted any plot. The Regi strar held that the
appel l ant was disqualified but the revision preferred by the appellant was
al l owed by the Financial Comm ssioner. The High Court allowed the wit

petition filed by the society, quashed the order of the Financia
Comm ssioner and restored that of the Registrar

The material on record clearly showed that property No.A-431 and
A-432, Kalkaji, New Delhi, was allotted to Sm. Vasheshran Devi, who was
not her of Shri Kewal Krishan Bahl, by the Mnistry of Rehabilitation out of
conpensati on pool on account of her being a displaced person. Copies of
the | ease deed and the conveyance deed pl aced before the Registrar
established the said fact and the record of Municipal Council showed that
she was bei ng assessed for property tax. In view of the aforesaid fact, Shri
Kewal Krishan Bahl could not have been allotted a plot as his nother had
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obt ai ned a house fromthe Departnment of Rehabilitation earlier. The
appel l ant having conme into picture after the death of Shri Kewal Krishan

Bahl as a nomi nee nenber cannot have better rights than her husband.

Si nce the husband of the appellant could not have been allotted a plot and
further as the appellant did not disclose correct facts in her affidavit dated
19.9. 1989 and gave wong facts in her subsequent affidavit dated 28.3. 1990,
the H gh Court was perfectly justified in allowing the wit petition filed by
the society by which the order of the Financial Conm ssioner was quashed

and the order of the Registrar was restored. The appeal is accordingly

di sm ssed

Civil Appeal No of 2003 (@SLP (C) No.5439 of 2001) Bhag
Mal hotra v. Rehabilitation Mnistry Enpl oyees Cooperative House Buil di ng
Society & Os.

The Registrar in his award dated 12.7.1995 held that the appellant had
incurred disqualification as property No.B-4/22, Safdarjung Enclave, New
Del hi was owned by her husband Shri Balraj Ml hotra. The Fi nanci a
Conmi ssi oner has hel'd that the husband of the appellant was hol ding the
property ‘as Karta of Hi ndu Undivided Fanily and his share was only to the
extent of 40 sq. yds. The case of the appellant is that the property No.B-
4/ 22, Safdarjung Encl ave, New Del hi, belongs to H ndu Undivided Fam |y
and the sanme was allotted in lieu of a plot at Humayunpur village, which was
acquired by the Governnent and thus she had not incurred any

di squal i fication. The case of the society is that the appellant filed an
affidavit on 23.1.1973 stating that neither she nor her husband owned any
urban plot in the Union Territory of Delhi. She filed another affidavit on

12.9.1989 to the effect that neither she nor her husband nor any of her
dependent rel ation including married children, during the period of her
menber ship of the society, owned either in full or in part on | easehold or
freehold basis any plot of [and or a house in Delhi/New Del hi. It is not in
di spute that a perpetual |ease of plot No.B-4/22, Safdarjung Enclave, New

Del hi, was granted in favour of the husband of the appellant on 9.3.1966. It
is, therefore, clear that the appellant filed fal se affidavits. In view of bye-
l aw No.5(1)(e) of the society, a person cannot be a nenber of the society if
he or his wife or her husband (in case of a woman) or any of his/her
dependent owns a plot or a dwelling house in Del hi. The appel | ant was thus
not qualified to be a nmenber of the society and was not eligible for
allotment of a plot. The High Court, therefore, rightly allowed the wit
petition filed by the society and quashed t he order of the Financia

Conmi ssi oner . The appeal preferred by the appellant is accordingly

di sm ssed

Cvil Appeal No of 2003 (@SLP (C) No.5242 of 2001)

Gur bachan Singh v. Rehabilitation Mnistry Enpl oyees Cooperative House
Bui |l di ng Society & Os.

The controversy raised in this appeal \is about the initial menbership
of the appellant in the society. The appel l ant cl ai ns. that as an enpl oyee in
the Mnistry of Rehabilitation, he deposited Rs.1,605/- on 7.6.1966 with one
Lachman Dass, a nenber of the society, who received the docunents and
the amobunt on behal f of the society. An Adm ni strator had been appoi nted
on 29.6.1976, who nade a noting that the file of appellant was bl ank. In
pursuance of the directions issued by the H gh Court in a wit petition filed
by the appellant, the matter was referred for arbitration. The Deputy
Regi strar (Arbitration), after exam ning Lachman Dass as well as Shri J.B
Mttal, the then Secretary of the Society, and after exam ning other nateria
produced by the parties, held that the appellant had not submtted any
application with necessary affidavit for enrol nent as nenber of the society
and consequently rejected his claimvide order dated 2.2.1995. The appea
preferred by the appellant was allowed by the Del hi Cooperative Tribunal on
25.5.1995 and it was directed that the appellant be treated as a valid nmenber
of the society. Agai nst the said order, the society preferred a wit petition in
the Hi gh Court, which has been allowed and the order of the Cooperative
Tri bunal has been quashed.

The Registrar, apart from other evidence, had al so placed reliance on
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the circunstance that the appellant sent a letter to the society on 21.6.1983
through his coll eague On Prakash Aggarwal stating as under
"I deposited Rs.1,600/- only to the Society as advance on
June 7, 1966 by cheque no. 693575 dated 20.5.1966. No pl ot
has been allotted to ne. It is requested that the said noney nay
pl ease be adjusted in the account of Om Prakash Aggarwal . I
attach hereby the original receipt.”

The society i mediately refunded Rs.1600/- through cheque dated

28.6.1983 and a letter was sent to the appellant informing himthat it will not
be possible for the society to adjust the said anmount of Rs.1,600/- in the
account of Shri Om Prakash Aggarwal . The witing of the letter by the

appel l ant is not disputed by him The Regi strar has recorded a clear finding
that the appellant did not subnit any application formand the affidavit as
all eged by himand because he did not subnit a formal application for

enrol nent as a nenber of the society and the necessary affidavit, the

guestion of his having been admtted as a menber of the society did not

ari se. He has further held that the nere deposit of Rs.1,605/- with the

soci ety di'd not confer upon the appellant the right of menbership. The
Cooperative Tribunal did not at all advert to the aforesaid finding of the
Regi strar but proceeded onthe basis that the only controversy was about the
authenticity or otherw se of the signature of Lachman Dass on the receipt
dated 7.6.1966. The Hi gh Court has held that the basic issue was whet her

the appell ant had nmpved a fornal application for enrol ment as a menber of

the society and had submitted the necessary affidavit and as the Tribunal had
not at all considered the said aspect of the case and had not reversed the
finding of the Registrar on this point, the order passed by it was liable to be

set aside. The High Court has al so taken notice of an additional feature of
the case which showed that the appellant was not hinmsel f pursuing the
matter, but it was a proxy litigation. The appellant did not file his own

affidavit in reply to the wit petition filed by the society. On the contrary,
the affidavit has been filed by one Shri~ Raj an Aggarwal son of Shri Om
Prakash Aggarwal in whose favour the appel l'ant wanted adjustnent of his
amount whi ch was deposited by him The affidavit has been filed on the
basi s of a power of attorney. I't was on these findings that the H gh Court
allowed the wit petition filed by the society and set aside the order passed
by the Tri bunal

Havi ng consi dered the submission made by | earned counsel for the
parties and the material on record, we are of the opinion that the H gh Court
rightly set aside the order passed by the Cooperative Tribunal as it had not
adverted to the main issue, nanely, whether the appellant had submtted any
application formand necessary affidavit for enrol ment as nenber of the
society. The nere fact that sone noney was deposited by the appellant with
Lachman Dass on 7.6.1966 would not entitle himto clai mnenbership of

the society. That apart, the society had refunded the anount through cheque
dated 28.6.1983 when the appellant sent a letter that the noney be adjusted
in the account of Shri Om Prakash Aggarwal . The Hi gh Court has rightly
taken the view that the appellant is not hinmself pursuing the matter and in
fact it was a proxy litigation on behalf of Shri Om Prakash Aggarwal . W,
therefore, do not find any ground to interfere with the order passed by the
H gh Court. The appeal is accordingly dism ssed.

Civil Appeal No of 2003 (@SLP (C No.7599 of 2002 S.L.

Anand v. K N. Kapoor & Ors., Cvil Appeal No of 2003 (@

SLP (C) No.13674 of 2001 S.L. Anand v. Rehabilitation Mnistry
Enpl oyees Cooperative House Building Society & Os. & Cvil Appea
No. 6979 of 2001 K. N. Kapoor v. Rehabilitation Mnistry Enpl oyees
Cooperative House Building Society & Os.

The appel l ant Shri SL Anand was not made a party in the wit petition
which was filed by the contesting respondent Shri KN Kapoor. However, in
the main judgnent of the High Court dated 7.12.2001 by which the wit
petitions were decided the seniority position was inter-changed and Sh. KN
Kapoor was shown at serial No.33 while appellant SL Anand was shown at
serial No.34. The appellant preferred a review petition which was heard and
finally di sposed of by the H gh Court by the judgment and order dated
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7.12.2001. By the said judgnent a nunber of other review petitions were
al so di sposed of. The operative part of the order passed on the review
petition of the appellant reads as under

"In any case we are of the view that review application

on the above ground is not permssible. W are also

i nfornmed that Special Leave Petition has also been filed

by the applicant before Supreme Court by which he is

seeki ng quashing of the judgnent on nerits.

Accordi ngly except taking on record the fact, as per the

record of the society, that the date on which the applicant

KN Kapoor subnitted his application seeking

menbership of the society is 10.12.1970 and not

26..3.1971 and in case 10.12.1970 is taken as the date of

his application his nanme will come up at Sr. No. 33

instead of Sr. No.34, no further orders are required to be

passed by us on these applications, which stand di sposed

of . "

The appel lant Shri S. L.  Anand submtted an application for becom ng
a nenber ‘of the society on 26.6.1970, while Shri KN Kapoor submitted his
application on10.12.1970. The application given by the appellant was
approved by the Managi ng Committee of the society on 2.2.1971 and he was
adnmtted as a nmenber of the society and was gi ven nmenbershi p No. 630.
Shri K. N. Kapoor was enrolled as nenber on 26.3.1971 and thereafter he
deposited the share noney and was gi ven nenbership No.657. The
Managi ng Committee of the society, on adirection of the Registrar
reviewed all menbershi ps and passed a resolution on 22.3.1974 approvi ng
t he appel | ant anongst ot hers as nenber of the society. The admi nistrator of
the society also, after consideration of the material on record, approved the
nane of the appellant on 9.8.1976. In view of these facts we are of the
opi nion that the High Court erred in altering the seniority of the appell ant
and placing his name at Sr. No.34 instead of "Sr. No.33. That apart Shri KN
Kapoor had not inpleaded the appellant as a party to the wit petition and in
hi s absence no order adverse to his interest could have been passed. The
appeal preferred by the appellant is therefore allowed and the order passed
by the High Court is nodified to the extent that the appellant shall be placed
at Sr. No.33 and Sh. KN Kapoor shall be placed at Sr. No.34 in the seniority
list. So far as the appeal preferred by Sh. KN Kapoor is concerned we do
not find any ground to take a view different fromwhat has been taken by the
H gh Court and the appeal preferred by himis dismnssed.
Cvil Appeal Nos of 2003 (@SLP (C) No.7602-04 of 2002)
Suresh Chand & Ors. v. Rehabilitation Mnistry Enpl oyees Cooperative
House Building Society & Os.

The grievance of the appellants Suresh Chand and others is that their
names were not included in the draw of |ots held on 14.12.1988 and
23.6.1989 and no plot has been allotted to them ~The Hi gh Court repelled
the claimof the appellants and further directed that the society was not
required to retain their nanes in the seniority list and further it was at liberty
to take appropriate steps for renoval of their names fromthe list of
nmenbers. The writ petition filed by the appell ants was di sni ssed.

The appel l ants Suresh Chand and Ramesh Chand ' are sons of Puran
Chand. Puran Chand died on 1.1.1985 and thereafter his w dow Sm
Karunawati becane a nmenber and her menbership was approved by the
Regi strar. Snt. Karunawati al so died on 22.1.1995. The appellants only
allege that they sent a letter on 14.2.1995 to the society to do the needful.
There was no material on record to show that the appellants took any
effective steps for transfer of the menmbership in their names. As the
appel | ants have not been formally inducted as menbers of the society, there
was no occasion for including their names in the draw of lots. W do not,
therefore, find any error in the judgnent of the High Court. The appeals are
accordi ngly di sm ssed.
Cvil Appeal No of 2003 (@SLP (C) No.17365 of 2002) Ram
Ni was CGupta v. Rehabilitation Mnistry Enpl oyees Cooperative House
Buil ding Society & Os., Civil Appeal No of 2003 (@SLP (O
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No. 17366 of 2002) K. L. Rathi & Anr. v. Rehabilitation Mnistry

Enpl oyees Cooperative House Building Society & Os. and Cvil Appea

No of 2003 (@SLP (C) No.17368 of 2002) Una Shankar

Saxena (d) by LR v. Rehabilitation Mnistry Enpl oyees Cooperative House
Buil ding Society & Os.

The controversy raised in all the three appeals is identical and, therefore,
they are being dealt with together. For conveni ence sake, facts of only one
appeal are being nentioned. The appellant Ram Niwas Gupta was enroll ed
as a nmenber of society on 14.2.1970 and his menmbershi p was approved in
the resolution passed on 22.3.1974. The appellant and 35 others were given
a notice of expulsion on 23.5.1974 which was chall enged. The arbitrator
gave an award on 14.7.1982 holding that expul sion of all the 36 nenbers
i ncludi ng the appellant was invalid. The appeal preferred by the society
was di smissed by the Del'hi Co-operative Tribunal on 20.6.1984 and the wit
petition preferred agai nst the said order was al so dism ssed by the High
Court on 8.3.1985.  During this period fresh notices were given by the
society to the appellant and others alleging that they had comm tted default
in paynent of the ampunt. The General Body thereafter passed a resolution
expel ling the appellant and three others which was approved by the
Regi strar by an order dated 9.8.1985. The appellant preferred an appea
under Section 76 of the Del hi Cooperative Societies Act before the
Li eut enant CGovernor which was allowed on 7.8.1986 and the resol ution
passed by the society for expul sion of the appellant and three others was set
aside. Feeling aggrieved by the decision of the Lieutenant-Governor the
society preferred Wit Petitions No.1129 to 1132 of 1987 which were
di smissed by the High Court on 11.5.1990. The Special Leave Petitions
filed by the society were dismssed by this Court on 20.12.1990. Thereafter,
the Managi ng Conmittee of the society passed a resolution on 3.6.1991
resol ving that the four menbers including the appellant be asked to submt
the requisite docunents and make paynent of their dues as paid by other
nmenbers on account of the cost of |and, developnent charges and interest
etc. The anmount was deposited by the appellant on 10.6.1991. Thereafter
the Registrar issued a letter dated 31.8.1992 cl earing the nmenbership of the
appel l ant. The grievance of the appellant is that the expul sion orders passed
agai nst the appell ant having been set aside, he is entitled to restoration of his
original seniority. The H gh Court fixed the seniority of the appellant wth
effect froma subsequent date i.e. 14.12.1980 which is ' the date on which the
soci ety passed a general residuary resolution. W find force in the
contention of the appellant that the expul sion notice and the resol utions
passed by the society agai nst himhaving been set -aside by the conpetent
authority and the challenge made to it by the society by filing awit petition
in the High Court and then SLP in this Court having been rejected, there is
no justification for not restoring the original seniority to the appellant and
assigning seniority froma subsequent date i.e. 14.12.1980. Once the
expul sion order was set aside it has no existence in the eyes of |aw and
cannot be taken notice of for depriving himof his original seniority. The
Managi ng Comrmittee of the society had al so passed a resol ution on 3.6.1991
to the affect that the four nmenbers including the appellant my be asked to
submit requisite docunments and nmake paynments of their dues as paid by
ot her menbers on account of cost of |and, devel opnent charges and interest
etc. In this resolution nothing was said about disturbing the seniority of the
appel  ant or assigning himseniority froma later date. The appellant having
deposited the entire anpbunt demanded by the society, is entitled to
restoration of his original seniority. Al the aforesaid appeals are
accordingly allowed and the judgnment of the High Court is nodified to the
extent that the appellants’ original seniority shall be restored.




