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ACT:
Service jurisprudence - Disnissal fromservice under

clause (b) of the 'second proviso to Article 311 (2) of the
Constitution of India read with-Rule 19 (ii) of the Centra
Cvil Services (Cassification Control and Appeal) Rules
1965 wi thout serving any charge-sheet and w thout  hol ding
any inquiry - Constitutional validity of.

HEADNOTE:

It is incunbant upon the conpetent authority, before
exercising its power to dismss, renove or reduce in rank of
persons enployed in civil capacities under his control, to
follow the «constitutional provisions contained in Article
311 and also the procedure prescribed in Rules 14 to 18 of
the Central Civil Services (Cassification, Control and
Appeal ) Rul es, 1965.

Prior to the amendnent of the second clauses of Article
311 of the Constitution (Forty-second Anendnent) Act, 1976
with effect from January 3, 1977, the second proviso to the
said clause-was the only provisoto the said clause 2.
Article 311 as anended by the Constitution  (Fifteenth
Amendnent) Act, 1963 and the Constitution (Forty-second
Amendnent) Act, 1976 reads as follows: -

311 Disnmissal, renmoval or reduction in rank of persons
enpl oyed in civil capacities under the Union or a State: -

(1) No person who is a nmenber of a civil service of the
Union or an all- India service or a civil service of a State
or holds a civil post under the Union or a State shall be
di smissed or renoved by an authority subordinate to that by
whi ch he was appoi nt ed.

(2) No such person as aforesaid shall be disnissed or
renoved or reduced in rank except after an inquiry in which
he has been inforned of the charges agai nst himand given a
reasonabl e opportunity of being heard in respect of these
char ges: -

Provided that where it is proposed after such inquiry,
to impose wupon him any such penalty, such penalty may be
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i nposed

792

on the basis of the evidence adduced during such inquiry and
it shall not be necessary to give such person any
opportunity of maki ng representation on the penal ty
pr oposed:

Provided further that this clause shall not apply:-

(a) where a person is disnssed or renoved or reduced in
rank on the ground of conduct which was Led to his
convection on a crimnal charge; or

(b) where the authority enmpowered to dismss or renpve a
person or to reduce himin rank is satisfied that for some
reason, to be recorded by that authority in witing, it is
not reasonably practicable to hold such inquiry; or

(c) where the President or  the CGovernor, as the case may
be, is satisfied that ' in the interest of the security of the
State it is not expedient to hold such inquiry.

(3) If, in respect of any such person as aforesaid, a
guestion arises whether It 18 reasonably practicable to hold
such inquiry as-is referred to in clause (2), the decision
thereon of the authority enpowered to dismiss or renpve such
person or to reduce himin rank shall be final

In exercise of the power conferred by the proviso to
Article 309 O the Constitution the President has made the
Central Cvil Services (Cassification, Control and Appeal)
Rul es, 1965 Rule 19 of the said Rules 18 in substance the
sane as the second proviso to Article 311 (2) of the
Constitution and provi des as follows: -

Rule 19 Speci al pr ocedure in certain cases: -
Not wi t hst andi ng anything contained in rule 14 to rule 18:-
(i) where any penalty 18 inposed on a Government servant of
the ground of conduct which has led to his conviction on a
crimnal charge, or
(ii) where the disciplinary authority is satisfied for
reasons to be recorded by it in witing that it 'is not
reasonably practicable to hold an-inquiry in the manner
provided in these rules, or
(iii) where the President is satisfied that in the interest
of the security of the State, it is not expedient to hold
any
793
inquiry in the nmanner provided in these rules, the
disciplinary A authority may consider the circunstances of
the case and nake such orders thereon as it deens fit-

Provided that the Commi ssion shall be consulted, where
such consultation is necessary before any orders are made in
any case under this rule.

The word "Comm ssion" is defined by clause (d) of Rule
2 as neaning "the Union Public Service Conm ssion".

A five-Judge Constitution Bench of the Suprene Court,
with one |earned Judge dissenting, except as regards the
interpretation to be placed upon clause (c) of the second
proviso to Article 311 (2) of the Constitution, ‘while
interpretation Articles 309, 310 and 311 of the Constitution
and in particular the second proviso to Article 311 (2) of
the Constitution, in the case of Union of |ndia and Anot her
v. Tulsiram Patel and other connected matters, [1985] 3 SCC
398 reached as many as 114 conclusions on several issues
like the pleasure doctrine in the United Kingdom and in
India, the nature of inquiry under Article 311 (2) of the
Constitution and in particular the second proviso to Article
311 (2), Article 14 and the second proviso, the Service
Rules and Acts, the ratio decidendi in Divisional Personne
of ficer, Southern Railway and another v. T.R Challappan
[1976] 1 SCR 783 and the correctness thereof, and the
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renedies available to Civil servants both departnenta
renedi es and by way of judicial reviewetc.

According to Chall appan’s case, a civil servant to whom
a service rule analogous to the second proviso to Article
311 (2) is sought to be applied has only the right to be
heard with respect to the penalty proposed to be inposed
upon him The majority judgnment in TulsiramPatel’s case,
has, however, conferred upon the civil servants who have
been di sm ssed or renoved from service or reduced in rank by
applying the second proviso to Article 311 (2) or an
anal ogous service rule the right to a full and conplete
inquiry in an appeal or revision unless a situation
envi saged by the second proviso is prevailing at the tine of
the hearing of the appeal cr revision application. Even in
such a case under the majority judgnment the hearing of the
appeal or revision application is to be postponed for a
reasonable length ~of time for the situation to becone
nor mal .

The appellants in both the appeals were enpl oyees of
the Research and Analysis Wng, Cabinet Secretariat,
Gover nnent._of
794
India. Earlier, the difference branches and departments of
the RAW in New Del'hi were scattered is several buildings.
Utimately, a new building was constructed for the RAW at
Odie Road. In the /said building the Counter Intelligence
Section was housed. After the CS was shifted to the
building at Odie Road, strict security 'neasures were
i ntroduced and the enployees, when going fromone floor to
the other, had to show their identity cards. This was
resented by the enployees and they denanded the w thdrawa
of this regulation and insisted that the “identification
check should be nmade only at the tinme of entering the
building. In the forenoon on Novenber 27, 1980 a nunber of
staff nenbers collected in the galleries leading to the CI'S
rooms, protecting against the said security regulation and
demanding its imediate withdrawal. Al attenpts to pacify
them proved unsuccessful. More ‘and nore enployees joined
themand they turned aggressive, breaking intothe various
rooms of the CIS wunit. Several persons forced their entry
into the roomof the Director CI'S and forced himas al so the
Assistant Director and the Security Field officer who were
inthe roomto stand in a corner and did not allow themto
nove from the spot but kept themas hostages in order to
have their demand conceded. The enpl oyees who had gathered
there shouted slogans against the organisation and its
of ficers. These slogans were obscene, abusive, threatening
and personal in nature. Al attenpts nmade by senior officers
to pacify them proved unsuccessful and the enpl oyees nade it
clear that they would not let the said three officers go
unless the Director of the Counter Intelligence  Section
announced the wi thdrawal of the said security regulation’
Utimately with the help of the Iocal police at about 8.30
p.m the said three officers were rescued and 31 agitators
who were found inside the room were arrested and charged
under sections 342, 506, 353, 186, 332 and 333 of the I|ndian
Penal Code and section 7 of the Crimnal Law Amendnment Act,
1952. The arrested enpl oyees were suspended under clause (b)
of sub-rule 1 of rule 10 of the Central Civil Services
(O assification, Control and Appeal) Rules, 1965 as a
crimnal case against them was under investigation. The next
day, nanely, on Novenber 28, 1980, the agitation continued
and many enployees did not performtheir duties but instead
collected inside the building and in the prem se in groups
stopping work in many branches. A |arge nunber of them went
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round shouting sl ogans and nade speeches in the corridors of
the office. On Novenber 29, 1980, a letter was issued by an
associ ation called the Cabinet Secretariat, (Research and
Anal ysis Wng) Enployees Association (Regd.) demanding the
i mediate withdrawal of the crimnal cases against the 31
enpl oyees as al so of the said security regul ation

795

The letter stated that unless these demands were net, the
enpl oyees would go on a pen-down strike wth inmrediate
ef fect. Thereupon, orders of suspension were issued agai nst
those who were taking a |eading, active and aggressive role
in the agitation and indulging in these activities. The said
suspensi on orders were issued fromthe 1st Decenber, 1980
onwards but the pen-down strike continued and spread to
other offices of the RAW in New Delhi as well as in
different parts of India including Lucknow and Jammu. Daily
the situation worsened. There was conpl eted insubordination
and total breakdown of discipline. The atnosphere was
charged with tension and there did not seem any hope of the
situation becoming nornmal. Utinmately the seven Appellants
in Cvil Appeals No. 242 of 1982 and the sole Appellant in
Cvil Appeal No. 576 of 1982 were dismissed by orders dated
December 6, 1980 wi thout hol ding any enquiry by applying to
then clause (b) of ~ the second provisoto Article 311 (2)
read wth Rule /lIg of the Central Cvil Servi ces
(O assification, Control and Appeal) Rules, 1965.

Thereupon a wit petition was filed in the Del hi H gh
Court. At the date ‘of the filing of the said wit petition
only appellants MNumbers 1 to 3 in Cvil Appeal No. 242 of
1982 had been served with the orders of dismssal while the
remai ni ng Appellants aud Respondents Nos. 4 to 44 in Civi
Appeal No. 242 of 1982 joined in the said wit petition as
co-petitioners together with the Cabinet Secretari at
(Research and Analysis Wng) Enpl oyees Association (Regd.),
contendi ng that simlar action of" dismssal IS  being
apprehended by them Pending the said wit petition the
orders of dismissal were also served upon the renaining
Appel lants. During the course of the hearing of  the said
wit petition a statement was made to the Hi gh Court on
behal f of the Union of India that the other petitioners
woul d not be dismissed wthout holding a regular inquiry.
The said wit petition, therefore, proceeded only 80 far as
the Appellants in these two appeals were concerned. A
Division Bench of the said Hgh Court dismssed the wit
petition by its judgnent and order dated Septenber 25, 1981
Hence the appeal s by special |eave.

In view of the judgnent in Tulsiram patel’s case
overruling Chall appan’s case, the only contention taken at
the hearing of these two Appeals was that the said orders of
di smssal were passed mala fide and the reasons /given
therein for dispensing with the inquiry were not-true and
that an inquiry was reasonably practicable. |In ‘support
thereof, it was contended that (i) the orders of suspension
showed that a disciplinary inquiry
796
was in fact contenplated and nothing had happened between
the date of the orders of suspension and the date of the
orders of dismissal warranting the conclusion that the
inquiry was not reasonably practicable; (ii) while eight
enpl oyees were dismissed for their part in the agitation
whi ch took place in Delhi, in respect of the agitation which
took place in the Lucknow office O the RAW only two
enpl oyees of that office were dismissed and therefore, there
was no application of mnmnd on the part of the disciplinary
authority; (iii) even on December 6, 1980 a suspensi on order
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was i ssued agai nst one of the enployees and that on Decenber
9, 1980 a suspension orders were issued against two other
enpl oyees, and that the issuance of these suspension orders
on the 6th and 9th Decenber showed that the holding of an
inquiry was reasonably practicable; (lv) it was not alleged
by the authorities that anyone was physically injured in the
agitation; (v) after the suspension orders, the Appellants
were prohibited fromvisiting any of the Cabinet Secretariat
O fices except for the purpose of collecting their dues and
that too with prior permssion and therefore, they could not
have held any neeting or denmponstration inside the office
prem ses; (vi) even though co-workers may not have been
avai l abl e as witnesses, there were policenen and police
of ficers posted inside and outside the building and they
were available to give evidence and that superior officer
were also avail able to give evidence; and (Vii) the
Appel lant in Civil “Appeal No. 576 of 1982, who was posted at
Jammu could not, have taken any active part in the agitation
- which took place in Delhi.

Di sm ssing the appeals, the Court, sunmarizing topic-
wi se the —conclusions reached in Union of |India and anot her
v. Tulsiram Patel and other connected nmatters, [1985] 3
S.C.C. 398.

N

HELD: 1.1 dCause(b) of the second proviso to Article
311 (2) and Rule 19 of the Central  Cvil Services
(Cassification, Control and Appeal) Rules, 1965, were
properly applied to'the case of each of the Appellants and
the i npugned orders of dismssal were validly passed agai nst
them [841 C D

Uni on of India and another v. Tul si ram Patel and ot her
connected matters.[1985] 3 SCC 398 appl ied.

1.2 It is true that each order of suspension stated
that the concerned enployee was being suspended ' in the
exercise of the powers conferred by "Rule 10 (1) of the
Central Civil Services (Cdassification, Control and Appeal)
Rul es, 1965, because a
797
di sci plinary proceeding against him under Rule 14 of the
Central Civil Services (C assification, Control and Appeal)
Rul es, 1965 was contenplated and that at the date of the
orders of suspension disciplinary proceedings against the
Appel l ants was in contenplation. This however, does not nean
that the situation will continue to be the same and that at
no tine thereafter will the holding of the inquiry becone
"not reasonably practicable." It is not necessary that a
situation which makes the holding of an inquiry not
reasonably practicable should exist before the disciplinary
inquiry is initiated, because a situation which renders the
holding of an Inquiry not reasonably practicable can cone
into being even during the course of an enquiry. [838 A-D

In the instant case, the affidavits filed in the High
Court clearly showthat the situation had so changed after
the orders of suspension were issued against the appellants
that It was not reasonably practicable to hold any inquiry
agai nst the appellants. The all-India pen-down strike was
spreading. More and Mdre centres in India were joining in
the said strike. The position was fast deteriorating.
Enpl oyees were being instigated into further acts of
i ndi sci pline and insubordination and |oyal enployees and
senior officers were being intimdated. Meetings and
denonstrations were regularly being held within the office
prem ses and their precincts and there was no possibility of
any witness conming forward to give evidence against the
appel l ants who were said to have taken a leading part in
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this agitation. Further, when the first batch of dism ssa
orders was served upon sone of the appellants on Decenber 8,
1980, the pen-down strike was called off on Decenber 9,
1980. In such a situation as was then prevailing, pronpt and
urgent action was required to bring the situation under
control. Sonetinmes not taking pronpt action may result in
the trouble spreading and the situation worsening and at
times becoming uncontrolable, and my at tines be also
construed by the trouble-nmakers and agitators as a sign of
weakness on the part of the authorities and encourage them
to step wup the tenpo of their activities or agitation. This
is exactly what happened when the suspension orders were
i ssued and that what was required was pronpt and urgent
action against those who were considered to be the wong
| eaders and that once ~such .action was taken the situation
i mproved and started becoming normal. It is penitent to note
chat when the first batch of - dism ssal orders were served
upon sone . of the appellants on  Decenber 8, 1980, the pen-
down stri ke was called off on Decenber 9, 1980. [838 D@

1.3 The fact that it was thought fit to dismiss only
two enployes of the Lucknow office cannot lead to the
concl usi on
798
that the appellants were wongly dismssed wthout any
application of mnd- [893 C D

1.4 1t wll not' be reasonably practicable to hold an
inquiry where an | atnmosphere of violence or of genera
i ndi sci pline and insubordination prevails. It is, therefore,
not necessary that the disciplinary authority  should wait
until Incidents take place in _which physical “injury is
caused to others before dispensing with the inquiry. [839 F-

g

1.5 1In vi ew of the admitted position that the
appel l ants were regularly coming to the office building and
talking with other enployees over the wall and at the gate
twice a day at 11.30 a.m and 3.30 a.m and were making
i nfl amatory speeches and holding  out threats, it cannot be
said that they could not have held any neeting or
denonstration inside the office prem ses. [839 H, 840 A-B]

1.6 Where the disciplinary authority feels that crucia
ant material evidence will not be available in-an inquiry
because the w tnesses who could give such evidence are
intimdated and woul d not cone forward and the only evidence
which would be avail abl e, nanely, in this case,  of
policenmen, police officers and senior officers, would only
be peripheral and cannot relate to all the charges and that,
therefore, leading only such evidence may be assailed in a
Court of law as being a nmere farce of an Inquiry and a
deliberate attenpt to keep back material wtnesses, the
di sciplinary authority would be justified in coming to the
conclusion that an inquiry is not reasonable practicable.
Froma perusal of the affidavit filed and its annexures it
is clear that the police officers, policenen and ' senior
of ficers could not have possibly given evidence with respect
to all these acts. Further the senior officers were also
intimdated ant were threatened wth dire consequences if
they gave evidence. Gievances were also nmade against the
senior officers of the RAW in the charter of demands
submitted by the association and the evidence of senior
officers would have been attacked as being biased and
partisan. [840 C (@

1.7 The contention taken on behalf of the sole
appellant in Gvil Appeal No. 576 of 1982 that havi ng been
posted at Jammu, he could not have taken part in the
agitation which took place in New Delhi is falsified by the
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fact that during the relevant tine he hat taken |eave for
personal reasons and had conme down to Del hi and had pl ayed
an active role in the said agitation. He made inflamatory
speeches on the Ist, 3rd, 4th and 5th of Decenber, 1980 and
had i nvestigated the other enployees to continue
799
the agitation and intimdated those who had not Joined in
the A agitation into doing so. Further, in a speech nade by
himon Decenber 4, 1980 he had tried to nmake public sone of
the top secret operations of the RAW clainming to have
speci al knowl edge of these operations by virtue of his
havi ng been posted earlier in a sensitive branch. HP was
al so actively engaged in collecting funds or continuing the
agitation. [840 GH, 841 A-B] B

The Court, directed:- (i) if any payment has been nade
to any of the appel lants in pursuance of any interim order
such appellant wll not~ be liable to refund such anmount or
any part thereof; and (ii) since the appellants have a right
to file a departnental appeal wunder the Central G vi
Services (Classification, Control and Appeal) Rules, 1965 in
case they desires to file such an appeal, they may do so on
or before COctober 31, 1985 and that the Appellate Authority
must condone, in the exercise of its power wonder the
proviso to Rule 25 of the Central Givil Servi ces
(O assification, Control and Appeal) Rules, 1965 the del ay
infiling the appeal’ and hear and di spose of such appeal s
expedi tiously subject to what has been laid down in Tul siram
Patel " a case.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal Nos. 242 &
576 of 1982.

Fromthe Judgment and Order dated 25.9.1981 of the
Del hi High Court in Cvil Wit Petition No. 1786 of 1980

Appellant in person for Petr. No. 4 in C A No. 242 of
1982.

V.N. Ganpule for the Appellant in C A No. 242|82.

V.M Tarkunde, V.N Ganpule and GB. Sathe for the
Appellants in C A No. 576 of 1982.

K. Parasaran, Attorney GCeneral and Mss A Subhashin
for the Respondents.

The Judgrment of the Court was delivered by

MADON, J. The appellants who were enployed in the
Research and Analysis Wng, Cabinet Secretariat, Government
of India were dismssed fromservice in the exercise of the
power conferred by clause (b) of the second (proviso to
Article 311 (2) of the Constitution of India read with Rule
19 of the Central G vil
800
Services (Classification, Control and Appeal) Fuels, 1965,
wi t hout serving any charge-sheet upon them and wthout
hol ding any inquiry. The Appellants thereupon filed in-the
Del hi High Court a wit petition under Article 226 of the
Constitution challenging the said orders of dismssal. The
said wit petition was dism ssed by a Division Bench of the
Del hi High Court by its judgment and order dated Septenber
25, 1981. It is against the said judgnent and order of the
Del hi High Court that the present two Appeals have been
filed by Special Leave granted by this Court.

Article 311 of the Constitution

Prior to the amendnment of the second cl ause of Article
311 of the Constitution by the Constitution (Forty-second
Amendnent) Act, 1976, with effect from January 3, 1977, the
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second proviso to the said clause was the only proviso to
the said clause (2). Article 311 as anended by the
Constitution (Fifteenth  Amendment) Act, 1963, and the
Constitution (Forty-second Anmendnent) Act, 1976, reads as
foll ows:

"311. Dism ssal, renoval or reduction in rank of person
enpl oyed in civil capacities under the Union or a State.

(1) No person who is a nmenber of a civil service of the
Union or an all-India service or a civil service of a State
or holds a civil post under the Union or a State shall be
di smssed or renoved by an authority subordinate to that by
whi ch he was appoi nt ed.

(2) No such person  as aforesaid shall be disnissed or
renoved or reduced in rank except after an inquiry in which
he has been informed of the charges against himand given a
reason able opportunity of being heard in respect of those
char ges:

Provided that where it is proposed after such inquiry,
to inpose upon him any such penalty, such penalty may be
i nposed on the basis of the evidence adduced during such

inquiry and it shall not-be necessary to give such person
any opportunity or naking representation on the penalty
pr oposed:

Provided further that this clause shall not apply
(a) where a /person is dismssed or renoved or reduced
in rank on the ground of conduct which has led to
his conviction on a crimnal charge; or
801
(b) where the authority enpowered to dismiss or renove
a person or to reduce him inrank is satisfied
that for sone reason, to be recorded by that
authority in witing, it is ~not reasonably
practicable to hold such inquiry; or
(c) where the President or the Governor, as the case
may be, is satisfied that in the interest of the
security of the State it is not expedient to hold
such inquiry.
(3) If, in respect of any such person as
aforesaid, a guestion arises whether /it is
reasonably practicable to hold suchinquiry as is
referred to in clause (2), the decision-thereon of
the authority enpowered to dism ss or renove such
person or to reduce himin rank shall be final."
Rule 19 of the Central GCvil Services (Cdassification
Control and Appeal) Rules, 1965
The Central Civil Services (O assification, Control and
Appeal ) Rules, 1965, have been made by the President in
exercise of the power conferred by the proviso to Article
309 of the Constitution. Rule 19 of the said Rules is in
substance the sane as the second proviso to Article 311 (2)
and provides as follows:
"19. Special procedure in certain cases - Notwi thstanding
anything contained in rule 14 to rule 18 -
(1) where any penalty is inposed on a Governnent
servant on the ground of conduct which has led to
his conviction on a crimnal charge, or
(ii) where the disciplinary authority is satisfied
for reasons to be recorded by it in witing that
it is not reasonably practicable to hold an
inquiry in the manner provided in these rules, or
(iii) where the President is satisfied that in the
interest of the security of the State, it is not
expedient to hold any inquiry in the manner
provided in these rules,
the disciplinary authority may consider the circunstances of
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the case and nake such orders thereon as it deens fit:
802

Provided that the Commi ssion shall be consulted, where
such consultation is necessary, before any order are made in
any case under this rule.”

The word "Commi ssion” is defined by clause (d) of Rule 2 as
nmeani ng" the Union Public Service Conm ssion".
The Decision in TulsiramPatel’s Case

It was not disputed at the hearing of these two Appeal s
that they fall to be decided in the light of what was held
in Union of India and another v. Tulsiram Patel and ot her
connected matters. [1985] 3 S.C. C. 398. By the decision in
Tul siram Patel’s Case a |large nunber of wit petitions
either filed in this Court or in various High Courts and
transferred to this Court and several Appeals by Specia
Leave, all involving the interpretation of Articles 309, 310
and 311 of the Constitution and in particular of the second
proviso to Article 311 (2), were disposed of by a five-judge
Constitution Bench ~of this Court, with one |earned judge
di ssenting except as regards the interpretation to be placed
upon clause (c) of the second proviso to Article 311 (2).

A large nunber of points fell for decision in Tulsiram
Patel's case. [1985] 3 S.C.C. 398. It will, therefore, be
convenient first to sunmarize topic-wise the conclusions
reached by the mpjority in that case and then to enphasize
the inportant rights conferred by the majority judgnment upon
persons who are nmenbers of a civil service of the Union of

India or an all-India service or a civil service of a State
or hold a civil post under the Union of India or a State, in
ot her words, upon civil servants, and thereafter to dea

with the facts of the present Appeals and the contentions
rai sed at the hearing thereof.
The concl usions reached by the mgjority in Tulsiram

Patel’s Case were:
|. The Pl easure Doctrine in the United Ki ngdom
(1) The pleasure doctrine relates to the tenure of
a governnent servant,  that 1is, his right to
continue to hold office. Under it all public
officers and servants of ~the Crown in the United
Ki ngdom hol d their appointnments at the pl easure of
the Crown and their services can be term nated at
wi Il without assigning any cause:

803
(2) The pleasure doctrine is not based upon-any
speci al prerogative of the Crown but is based on
public policy and is in public ‘interest and for
public good. The basis of the pleasure doctrine is
that the public is vitally interested in_ the
efficiency and integrity of <civil services /and,
therefore public policy requires, public interest
needs and public good demands that civil servants
who are inefficient, dishonest or corrupt or have
become a security risk should not continue in
servi ce.
(3) In the United Kingdom Parlianent is sovereign
and can nake any | aw whatever and the courts have
no power to declare it void. In the United
Ki ngdom therefore, the pleasure doctrine is
subject to what may be expressly provi ded
ot herwi se by | egislation
1. The Pleasure Doctrine in India
(4) In India the pleasure doctrine has received
Constitutional sanction by being enacted in
Article 310 (1) of the Constitution of India.
Under Article 310 (1), except as expressly
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804

805

provided in the Constitution, every person who is
a nmember of a defence service or of a civi
service of the Union of India or of an all-India
service or holds any post connected with defence
or any civil post wunder the Union of India holds
office during the pleasure of the president, and
every person who is a nenber of a civil service of
a State or holds any civil post under a State
hol ds office during the pleasure of the Governor
of the State

(5) Thus, wunlike in the Untied Kingdom in India
the pleasure doctrine is not subject to any |aw
made by Parlianent or a State Legislature but is
subject to only what is expressly provided in the
Constitution. In India, therefore, the exceptions
to the pleasure-doctrine can only be those which
are expressly provided in the Constitution.

(6) There are several - exceptions to the pleasure
doctrine expressly provided in the Constitution
(7) Article 311, being an express provision of the
Constitution, is~ an -exception to the pleasure
doctri ne

contained in Article 310 (1) of the Constitution
Clauses (1) ~and (2) of Article 311 restrict the
operation of the pleasure doctrine so far as civi
servants are concerned by ~conferring upon civi
servants 't he saf eguards provided i n those cl auses.
(8) Under « clause (1) of  Article 311 no civi
servant can  be dism ssed or renoved from service
by an authority subordinate to that by which be
was appoi nt ed.

(9) Under dause (2) of Article 311 no civi
servant can be dismnmissed or renoved fromservice
or reduced in rank _except after an inquiry in
whi ch he has been inforned of the charges agai nst
himand given a reasonable opportunity /of being
heard in respect of such charges. By reason of the
amendnment nmade by the Constitution (Forty-second
Anmendnent) Act, 1976, in clause (2) of Article 311
it is now not necessary to give to a civil servant
an opportunity of making a representation wth
respect to the penalty proposed to be inposed upon
hi m

(10) An order of conmpulsory ~retirement- from
service inposed upon a civil servant by way of
penalty anounts to rempval from service and
attracts the provisions of Article 311.

(11) Restrictions on the operation of the pleasure
doctrine contained in | egi sl ation nade by
Parliament in the United Kingdomand in clauses
(1) and (2) of Article 311 in India are also based
on public policy and are in public interest and
for public good inasnmuch as they give to civi
servants a feeling of security of tenure.

(12) The safeguard provided to civil servants by
clause (2) of Article 311 is taken away when any
of the three clauses of the second proviso,
(originally the only proviso) to Article 311 (2)
becomes applicabl e.

(13) It is incorrect to say that the pleasure
doctri ne is a prerogative of the British Crown
whi ch has been

i nherited by India and transposed into its
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Constitution , adapted to suit the Constitution
adapted to suit the Constitutional set up of the
Republic of India. Authoritative judicial dicta
both in England and in India, for instance,
Shenton v. Smith, L.R[1895]A. C. 229 J.C. Dunn v.
The Queen, L.R [1896] QB.D. 116, 119-120; s.c
[1895-96] 73 L.T.R 695 and sub nom ne Dunn v.
Regen in [1895-1899] Al E.R Rep. 907. The State
of Utar Pradesh and other v. Babu Ram Upadhya,
[1961] 2 S.CR 679, 696. Mti Ram Deka etc. v.
CGeneral Manager N E. F. Railways, Mligaon, Pandu,
etc. [1964] 5 S.C R 683, 734-5 and Roshan La
Tandon v. Union of India, [1968] 1 S.C R 185,
195, have laid down that the pleasure doctrine and
the protection afforded to civil servants by
legislationin the United Kingdom and by clauses
(1) and (2) of Article 311 in India are based on
public policy and are in public interest and for
public good. Simlarly, the wthdrawal of the
saf eguard cont ai ned in clause (2) of Article 311
by the second proviso to that clause is also based
on public policy and is in public interest and for
publ i c good.

(14) Neither Article 309 nor. Article 310 nor
Article 311 “sets out the grounds for dism ssal
renoval or / reduction in rank or for inmposition of
any ot her penalty wupon a civil servant. These
Articles also do not specify what the other
penalties are. These matters are left to be dealt
with by rules made under the proviso.to Article
309 or by Acts referable to that Article or rules
made under such Acts.

(15) The pl easure of the President or the Governor
is not to be exercised by himpersonally. It is to
be exercised by the appropriate authority
specified in rules made under the proviso to
Article 309 or by Acts referable to that Article
or rules made under such Acts. Were, however, the
President or the Governor, as the case nay be,
exercise his pleasure under Article 310 (1), it is
not required that such act of exercise of the
pl easure under Article 310 (1) rmust be an act of
the President or the Governor hinself but it mnust
be an act of the President or the Governor in-the
Constitutional sense that is, with the aid and on
the advice of the Council of M nisters.

[11. The Inquiry under Article 311 (2)

(16) d ause (2) of Article 311 gi ves a
Constitutional nmandate to the principles of
natural justice and the audi alterampartemrule
by providing that a civil servant shall not be
di smssed or renoved from service or reduced in
rank until after an inquiry in which he has been
i nformed of the charges against himand has been
given a reasonable opportunity of being heard in
respect of those charges.

(17) The nature of this inquiry has been
el aborately set out by this Court in Khem Chand v.
The Union of India and others [1958] S.C R 1095-
97 and even after the Constitution (Forty-second
Amendnent) Act, 1976, the inquiry required by
clause (2) of Article 311 would be the same except
that it would not be necessary to give to a civi
servant an opportunity to make a representation
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with respect to the penalty proposed to be inposed
upon hi m

(18) As held in Suresh Koshy George v. The
University of Kerala and others [1969] S.CR

317, 326-7. and Associ ated Cenent Conpanies Ltd. v.

T.C. Shrivastava and others, [1984] 3 S.C.R 361

369. apart fromArticle 311 prior to its amendnent
by the Constitution (Forty-second Anendnent) Act,

1976, it is not necessary either under the
ordinary law of the |land or under industrial |aw
to give a second opportunity to show cause agai nst
the penalty proposed to be imposed upon an
enpl oyee.

(19) If an inquiry held against a civil servant
under Article 311 (2) is unfair or biased or has
been conducted in such a manner as not to give him
a fair or _reasonable opportunity to defend
hi nself, the principles of natural Justice would
be violated; but in such a case the order of
di'sm ssal, renoval ~ or reduction in rank would be
bad as contravening the —-express provisions of
Article 311 (2) and there is no scope for having
recourse to Article 14 for the purpose of
invalidating it.

V. The Second Proviso to Article 311 (2)

(20) The | anguage of the second proviso to Article
311 (2) i's plain and unanmbi guous. The key-words in
the second proviso arethis clause shall not apply
there is no anbiguity in these words. Were,
therefore, a situation envisaged in-any of the
three clauses of the second proviso arises, the
saf eguard provided to a civil servant by clause
(2) of Article 311 is taken away.
(21) The second proviso to Article 311 (2) becones
applicable in the three cases nentioned in clauses
(a) to (c) of that proviso, nanely, (a) where a
person is dismnissed or renpoved or reduced in rank
on the ground of conduct which has led to his
conviction on a crimnal charge; (b) where the
authority enpowered to dismss or renpve a person
or to reduce him in rank is satisfied that for
sone reason, to be recorded by that authority in
witing, it 1is not reasonably practicable to hold
such inquiry; and (c) where the President or the
Covernor, as the case may be, is satisfied that in
the interest of the security of the State it is
not expedient to hold such inquiry.
(2) The governing words of the second proviso to

clause (2) of Article 311, namely, "this clause
shall not apply", are mandatory and not “directory
and are in the nature of a Constitutiona
prohi bitory i njunction restraining t he

di sciplinary authority from holding an inquiry
under Article 311 (2) or fromgiving any kind of
opportunity to the concerned Civil servant in a
case where one of the three clauses of the second
provi so- becormes applicable. There is thus no scope
for introducing into the second proviso some kind
of inquiry or opportunity to show cause by a
process of inference or inplication. the maxim
expressum facet cessare tacitum ( when there is
express mention of certain things, then anything
not mentioned is excluded") applies to the case.
This well-known maxim is a principle of |ogic and
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conmon sense and not nerely a technical rule of
construction as pointed out in B.Shankra Rao
Badani and ot her v. State of Mysore and anot her
[1969] 3 SSC R 1, 12.

(23) The second proviso to Article 311 (2) has
been in the Constitution of India since the time
the Constitu-

tion was originally created. It was not blindly or
slavishly copied from section 240 (3) of the
CGover nment  of India Act, 1935. There was a
consi derabl e debate on this proviso in. the
Constituent Assenbly as shown by the Oficia

Report of the Constituent Assenbly Debates, vol.
I X, pages 1099 to 1116. The mmjority of the
nmenbers of the Constituent Assenbly had fought for
freedom and had suffered inprisonnent in the cause
of liberty -and were,  therefore, not likely to
i ntroduceinto our Constitution any provision from
the earlier CGovernment of India Act which had been
enacted purely for the “benefit of a foreign
i mperialistic power. They retained the second
proviso as ~a matter of public policy and as being
in the publicinterest and for public good. They
further inserted clause (c) in the second proviso
di spensing with the inquiry under Article 311 (2)
in a case where the President or the CGovernor, as
the case may be, is satisfied that in the interest
of the security of the State it is not expedient
to hold such-.inquiry as also added a new cl ause,
nanely, clause (3), in Article 311 giving finality
to the decision of the disciplinary authority that
it is not reasonably practicable to hold the
inquiry under Article 311. (2). Section 240 of the
CGovernment of India Act, 1935, did not contain any
provision simlar to clause (c) of the second
proviso to Article 311 (2) or «clause (3) of
Article 311.

V. Article 14 and the Second Proviso

(24) The principles of natural justice are not the
creation of Article 14 of the Constitution

Article 14 is not the begetter of the principles

of natural justice but is their Constitutiona
guar di an.
(25) The principles of natural ~justice consist

primarily of two main rules, namely, "nenp judex
in causa sua" ( no man shall be a judge in his own
cause ) and audi atlerampartem ( hearthe other
side ). The corollary deduced fromthe above two
rules and particularly the audi alteram partem
rule was qui aliquid statuerit parte -inaudita
altera, aequum licet dixerit, haud aequum fecerit
( he who shall decide anything w thout the other
si de havi ng been heard,

al t hough he may have said what is right will not
have done what is right" or as is no expressed
"Justice should not only be done but should
mani festly be seen to be done ). These two rules
and their corollary are neither new nor were they
the discovery of English j udges but wer e
recogni zed in nmany civilizations and over many
centuries.

(26) Article 14 applies not only to discrimnatory
class |egislation but also to arbitrary or
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discrimnatory State action. Violation of a rule
of natural justice results in arbitrariness which
is the sane as di scrimnation, and wher e
discrimnation is the result of a State action, it
is a violation of Article.- 14. Therefor , a
violation of a principle of natural justice by a
State action is a violation of Article 14.

(27) The principles of natural justice apply both
to quasi-judicial as well as administrative
inquiries entailing civil consequences.

(28) It is well established both in England and in
India that the principles of natural justice yield
to and change with the exigencies of different
situation and do not apply in the same manner to
situations which are not alike. They are neither
cast in a rigid nould nor can they be put in a
| egal strait-jacket. ~They are not immutable but
flexi ble and can be adapted, nodified or excluded
by statute and statutory rules as also by the
constitution of the tribunal which has to decide a
particular matter and the rules by the which such
tribunal is governed. Instances of cases in which
it has been so held are Norwest H st Ltd. wv.
Secretary of State for Trade and others, L.R
[1978] 1/ Ch. 201, 227. Suresh Koshy George v. The
University of Kerala and others, [1969] 1 S.C. R
317, 322. A K Kraipak and others etc. v. Union of
India and ‘others, [1970]  1-S.C. R 457, 469. Union
of India wv. Col. J.N -Sinha and another, [1971] 1
S.CR 791, 694-5. Swedeshi Cotton MIlls v. Union
of India,[1981] 2 S.C.R 533, 591. J. Mhapatra &
Co. and another v. State of = Orissa and anot her
[1985] 1 S.C.R 322, 334-5. and Maneka Gandhi v.
Union of India. [1978] 2 S.C. R 621, 681

(29) If legislation and the necessities of a
situation can exclude the principles of natura
justice including the audi altera partemrule, a
fortiorari so can a provision of the constitution
such as the second proviso to Article 311 (2).

(30) The audi alteram partem rule having been
excluded by a Constitutional provision, nanely,
the second proviso to Article 311 (2), there is no
scope for reintroducing it by a side-door to
provide once again the same inquiry  which the
Constitutional provision has expressly prohibited.
(31) A right of making a representation after an
action is taken against a person has been held by
this Court in Maneka Ganahi’'s Case, [1978] 2
S.CR 621, 681 and in Liberty oil MIls and
others v. union of India and other, [1984] 3
S.CR 465. to be a sufficient conpliance with the
requi renments of natural justice. In the case of a
civil servant to whom the provisions of the second
proviso to Article 311 (2) have been applied, he
has the right of a departnmental appeal in which he
can show that the charges nmade agai nst him are not
true, and an appeal is a wider and nore effective
renmedy than a right of naking a representation

(32) The majority view in A K Copalan v. The
State of Madras, [1950] S.C. R 88 nanely, that
particular Articles governing certain Fundanenta
Rights operate exclusively w thout having any
interrelation with any other Article in the
Chapter on Fundanental Ri ghts was di sapproved and
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held to be not correct in Rustom Cawasti Coper v.
Union of India. [1970] 3. S.C.R 530. The position
that the majority view in Gopalan's case [1950]
S.CR 88, was overruled in RC  Cooper’'s Case
[1970] 3 S.C.R 530, was reiterated in Sanbu Nath
Sarkar v. The State of West Bengal and others
[1974] 1 S.C.R 1. Hardhan Saha and another v. The
State of West Bengal and others, [1975] 2 S.C. R
832. Kudiram Das v. The State of Wst Bengal and
others, [1975] 2 S.C.R 832 and Mane Gandhi
Case [1978] 2 S.C. R 621, 681. Thus, the mgjority
view in Gopalan’s Case [1950] S.C R 88, was buried
in R C Cooper’s Case

[1970] 3 S.CR 530. its burial service was read
in Sanbhu Nath Sarkar v. The State of Wst Benga

and others,[1974] 1 S CR 1. Hardhan Saha and
another v. ~The State , of Wst Benagland others
[1975] 1 S.C.R 832 and Khudiram Das v. The State
of West~ Bengal and others [1975] 2 S.C. R 832 and
its funeral oration was delivered in Maneka
Gandhi’s Case {1978] 2 S.C.R 621,681 and it is to
be hopel that the ghost of that majority view does
not at sone future tine rise formits grave and
stand, clanking its chains, seeking to block the
onward march of our country to progress,
prosperity and the establishment  of a Wlfare
State.

(33) The ‘decisions in"R-C. Cooper’s Case [1970] 3
S.C.R 530 and the other cases which followed it
do not, however, apply where a Fundanental Right,
i ncl udi ng t he audi alterem _parte rul e
conprehended within the guarantee of Article 14,
is excluded by the Constitution itself. I|nstances
of such express exclusionary provisions contained
inthe Constitution are “Article 31A (1), Article
31B, Article 31C, Article 22 (5), and the second
proviso to Article 311 (2) as regards 'the aud

alteram partem rule, nanel y, af fordi ng an
opportunity of a hearing to a civil servant before
i nposing the penalty of dismssal, renoval _or

reduction in rank upon him

(34) The principles of natural Justice nust be
confined wthin their proper linmts and not
allowed to run wld. The concept of natura
justice is a magnificient thoroughbred on which

this nation gal | ops f or war ds t owar ds its
procl ai mred and destined goal of JUSTICE, social
econom c and political . This thoroughbred / nust

not be allowed to turninto awld and unruly
horse, careering off where it lists, wunsaddling
its rider, and bursting into fields where the sign
no pasaran is put up

VI. Service Rules and Acts

(35) Article 309 is expressly made subject to the
provisions of the Constitution. Rules nade under
the proviso to Article 309 Acts referable to that
Article, and rules nmde wunder such Acct are,
therefore, subject both to Article 310 (1) as al so
to Article 311. If any

such rule or Act inpinges upon or restricts the
operation of the pleasure doctrine exbodied in
Article 310 (1) except as expressly provided in
the Constitution or restricts or takes away the
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saf eguards provided to civil servants by clauses
(1) and (2) of Article 311, it would be void and
unconstitutional as contravening the provisions of
Article 310 (1) or <clause (1) or clause (2) of
Article 311, as the case may be. Any such Act or
rule which provides for dismssal, renoval or
reduction in rank of a civil servant wth out
holding an inquiry as contenplated by clause (2)
of Article 311 except in the three cases specified
in the second proviso to that clause would,
therefore, be unconstitutional and vi od as
contravening Article 311 (2).

(36) In the sane way, for an Act or a rule to
provide that in a case where the second proviso to
Article 311 (2) applies, any of the safeguards
excluded by  that proviso wll be available to a
civil servant ~would be void and unconstitutiona
as inpinging upon the pleasure of the President or
the Governor, as the case may be.

(37) A well-settled rule of construction of
statutes is that where two interpretations are
possi bl e, one of which woul d preserve and save the
constitutionality of the particular statutory
provi si on~ while the other woul d render it
unconstitutional and void, the one which saves and
preserves its constitutionality should be adopted
and the other rejected.

(38) Wiere an Act or a rule provides that in a
case in which the second proviso to Article 311
(2) applies.any of the-safeguards excluded by that
proviso will ~be available to a civil servant, the
constitutionality of such ~provision would be
preserved by interpreting it as being directory
and not mandatory. The ~breach of such directory
provi si on woul d not, however, furnish any cause of
action or ground of. challenge to a civil servant
because at the threshold such cause of action or
ground of challenge would be barred by the second
proviso to Article 311 (2).

(39) Service rules may reproduce the provisions of
the second proviso to Article 311 (2)  and
authorize the disciplinary authority to dispense
with the inquiry as contenplated by clause (2) of
Article 311 in the three cases nentioned in the
second proviso to that clause or any one or nore
of them Such a provisions however, is not valid
and constitutional wthout reference to the second
proviso to Article 311 (2) and cannot be /read
apart fromit. Thus, while the source of authority
of a particular officer to act as a disciplinary
authority and dispense with the inquiry is derived
fromthe service rules, the source of his power to
di spense with the inquiry is derived from the
second proviso to Article 311 (2) and not fromany
service rule.

(40) The omission to nention in an order of
di sm ssal, renoval or reduction in rank the
rel evant clause of the second proviso or the
rel evant service rule will not have the effect of
i nvalidating the order inmposing such penalty, and
the order nust be read as having been nade under
the applicable clause of the second proviso to
Article 311 (2) read wth the relevant service
rul e.
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(41) Rule 37 of the Central Industrial Security
Force Rules, 1969, is clunsily wirded and naekes
little sense. To provide that a nenber of the
Central Industrial Security Force who has been
convicted to rigorous inprisonnent on a crimna
charge shall be dism ssed fromservice and at the
sanme time to provide that only a notice shall be
given to the party charged proposing the penalty
of dismissal for his having been convicted to
ri gourous inprisonnent and asking himto explain
as to why the proposed penalty of dism ssal should
not be inposed is a contradiction in terns. To
read these provisions as nandatory would be to
render them unconstitutional and void. These
provisions must, therefore, be read as directory
in order to preserve their constitutionality.

(42) Rule 19 of the Central Civil Services
(O assification, Control and Appeal) Rules, 1965
is identical with Rule 14 of the Railway Servant

(Discipline and Appeal) ~Rules, 1968, and the
interpretation of the said Rule 19 would be the
same as that of the said Rule 14.

VIl. Chal l'appan’s Case

(43) The three-Judge Bench of this Court in
Di vi si onal /Personnel O ficer, Southern Railway and
another v. T.R Challappan,[1976] 1. S.C.R 783,
was in error in interpreting Rule 14 of the
Rai | way Servant (Discipline and Appeal) Rules,
1968, by itself and” not in conjuction with the
second proviso to Article 311 (2).

(44) The Court in Challappan’s Case, [1976] 1
S.CR 783, also erred in holding that the
addition of the words the disciplinary authority
may consider the circunstances of the case and
make such order thereon as it deens fit’ in the
said Rule 14 warranted( an interpretation of the
said Rule different from that to be placed upon
the second proviso to Article 311 (2).

(45) The Court in Challappan’s Case, [1976] 1
SSCR 783, also erred in the interpretation
pl aced by it upon the word "consider occurring in
the above phrase in the said rule 14. The view
taken by the Court in that case -t hat a
consi deration of the circunstances of the case
cannot be unilateral but nust be after hearing the
del i nquent civil servant would render this part of
the said Rule 14 wunconstitutional as restricting
the full exclusionary operation of the -second
proviso to Article 311 (2).

(46) The word consider in its ordinary and natura

sense i s not capable of the meaning assigned to it
in Challappan’s Case., [1976] 1 S.C R 783.

(47) The consideration of the circunstances under
the said Rule 14 nust, therefore, be ex parte and
wi thout affording to the concerned civil servant
an opportunity of being heard.

(48) The decision in Challappan’s Case, [1976] 1
S.CR 783, never held the field for the judgnent
in that case was delivered on Septenber 15, 1975,
it was

reported in [1976] 1 S.C.R at page 783ff., and
hardly was that case reported, then in the next
group of appeals in which the same question was
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raised the matter was referred to a |arger Bench
by an order nade on Novenber 18, 1976, in view of
the earlier decision of another three-Judge Bench
in M Copala Krishna Naidu v. State of Mdhya
Pradesh. [1968]1 S.C. R 355. The correctness of
Chal | appan’s Case, [1976] 1 S.C.R 783, was,
therefore, doubted fromthe very begi nning.

VI1l. Executive Instructions
(49) Executive Instructions stand on a |ower
footing t han a statutory rul e. Executi ve

i nstruction which provide that in a case where the
second proviso to Article 311 (2) applies, any
saf eguard excluded by that proviso would be
available to a civil servant would only be
directory and not nandatory.

| X. The Scope of the Second Proviso

(50) The three clauses of the second proviso to
Article 311 are not |intended to be applied in
normal and ordi nary situations. The second proviso
i.s an exception to the normal rule and before any
of the three clauses of that proviso is applied to
the case of a civil servant, the conditions laid
down in that clause nust be satisfied.

(51) Where a situation envisaged in one of the
cl auses of the second proviso to Article 311 (2)
exists, it is not mandatory that the puni shnent of
di sm ssal, renoval or reduction in rank shoul d be
i nposed upon a civil servant. The  disciplinary
authority  wll first _have to deci de what
puni shment is warranted by the facts and
circunstances of the case. Such consideration
woul d, however, be ex parts-and wthout hearing

the concerned civil servant. |[|f the disciplinary
authority cones to the conclusion that the
puni shrent  whi ch is~ cal led for is that of

di sm ssal, removal or reduction in rank, it nust
di spense with the inquiry and then decide for
itself which of the aforesaid three ‘penalties
shoul d be i nposed.

X. Cause (a) of the Second Proviso

(52) In a case where clause (a) of the second
provi so to Article 311 (2) applies t he
di sciplinary authority is to take the conviction
of the concerned civil servant as sufficient proof
of misconduct on his part. It has thereafter to
deci de whether the conduct which had led to the
civil servant’s conviction on a crimnal charge
was such as to warrant the inmposition of a penalty
and, if so, what that penalty should be. For this
purpose it nmust persue the judgnent- of the
crimnal Court and take into consideration all the
facts and circunstances of the case and the
various factors set out in Challappan’ s Case,
[1976] 1 S.C. R 783, such as, the entire conduct
of the civil servant, the gravity of the offence
conmitted by him the inpact which his m sconduct
is likely to have on the adnministration, whether
the offence for which he was convicted was of a
technical or trivial nature, and the extenuating
circunstances, if any, present in the case. This,
however, has to be done by the disciplinary
authority ex part and wi t hout hearing t he
concerned civil servant.

(53) The penalty inmposed wupon the civil servant
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should not be arbitrary or grossly excessive or
out of all proportion to the offence comitted or
one not warranted by the facts and circunstances
of the case.

(54) Where a civil servant goes to the office of
his superior office whom he believes to be
responsi ble for stopping his increnent and hits
himon the head with an iron rod, so that the
superior officer falls down with a bl eedi ng head,

and the delinquent civil servant 1is tried and
convi cted under section 332 of the |Indian Pena

Code but the Magistrate, instead of sentencing him
to inprisonnent, applies to himthe provision of
section 4 of the Probation of Ofenders Act, 1958
and after such conviction t he di sciplinary
aut hority, t aking t he above facts into
consi deration, by way of punishnent compul sorily
retires the delinquent civil servant under cl ause
(i) of section 19 of the Central Cvil Services
(d assification, Control and Appeal) Rules, 1965,

it cannot be said that the punishnent inflicted
upon the civil servant was excessive or arbitrary.

XlI. Cause (b) of the Second Proviso

(55) There are two conditions precedent whi ch nust
be satisfied before clause (b) of the second
proviso to Article 311 (2) can be applied. These
condi tions are:

(i) there rmust exist a situation which makes
the holding . of an inquiry contenplated by Article
311 (2) not reasonably practicable, and

(ii) the disciplinary authority should record
inwiting its reason for its satisfaction that it
is not reasonably practicable to hold such
inquiry.

(56) Whether it was practicable to hold the
inquiry or not must be judged in the context of
whet her it was reasonably practicable to'do so.
(57) It is not a_total or absol ute
i mpracticability which is required by clause (b)
of the second proviso. Wat is requisite is that
the holding of the inquiry is not practicable in
the opinion of a reasonable man taking a
reasonabl e view of the prevailing situation

(58) The reasonable practicability of holding an
inquiry is a matter of assessnent to be nmade be
the disciplinary authority and rmust be judged in
the light of the circunstances then prevailing.
The disciplinary authority is generally on the
spot and knows what is happening. It is because
the disciplinary authority is the best - judge of
the prevailing situation that clause (3) of
Article 311 nmkes the decision of the discip-
linary authority on this question final

(59) It is not possible to enunerate the cases in
which it would not be reasonably practicable to
hol d the inquiry.

II'lustrative cases woul d be -

(a) where a civil servant, particularly through or
together wth his associates, so terrorizes,
threatens or intimdates witnesses who are going
to give evidence against himw th fear of reprisa
as to prevent themfrom doing so, or

(b) where the civil servant by hinself or together
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with or through others threatens, intimdates and
terrorizes the officer who is the disciplinary
authority or nenbers of his famly so that he is
afraid to hold the inquiry or direct it to be
hel d, or

(c) where an atnosphere of violence or of genera
i ndi scipline and i nsubordi nation prevails, it
being immaterial whet her the concerned civi
servant is or is not a party to bringing about
such a situation. In all these cases, it must be
renmenbered that nunbers coerce and terrify while
an individual may not.

(60) The disciplinary authority is not expected to
di spense with a disciplinary inquiry lightly or
arbitrarily or out of wulterior notives or nerely
in order to avoid the holding of an inquiry or
because the Department’s case against the civil
servant is weak and must fail

(61) The ~word "inquiry" in clause (b) of the
second proviso includes a part of an inquiry. It
is, there fore, not -necessary that the situation
whi ch rmakes the hol di ng of an inquiry not
reasonably practicable should exist before the
inquiry is instituted against the civil servant.
Such a situation can also cone into existence
subsequent |y during the course of the inquiry, for
i nstance, after the service of a charge sheet upon
the civil 'servant or after he has filed his
witten statenent thereto or even after evidence
has been led in part:

(62) It will also not be reasonably practicable to
afford to the civil servant an opportunity of a
hearing or further hearing, as the case may be,
when at the commencenent of the inquiry or pending
it, the civil servant absconds and cannot be
served or wll not participate in the inquiry. In
such cases, the matter nmust proceed ex parte
andont he material s bef ore t he di sciplinary
aut hority.

(63) The recording of the reason for dispensing
with the inquiry is a condition precedent to the
application of clause (b) of the second proviso.
This is a Constitutional obligation and if such
reason i s not

recorded in witing, the order dispensing wth the
inquiry and the order of penalty follow ng
t her eupon woul d both be void and unconstituti onal
It is, however, not necessary that the reason
should find a place in the final order ~but it
woul d be advisable to record it in the final order
in order to avoid an allegation that the reason
was not recorded in witing before passing the
final order but was subsequently fabricated.

(64) The reason for dispensing with the inquiry
need not contain detailed particulars but it
cannot be vague or just a repetition of the
| anguage of clause (b) of the second proviso.

(65) It is also not necessary to comunicate the
reason for dispensing with the inquiry to the
concerned civil servant but it would be better to
do so in order to elimnate the possibility of an
al | egation being made t hat the reason was
subsequent |y fabricat ed.

(66) The obligation to record the reason in
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witing is provided in clause (b) of the second
proviso so that the superiors of the disciplinary
authority may be able to judge whether such
authority had exercised its power under clause (b)
properly or not wth a view to judge the
performance and capacity of that officer for the
pur poses of pronotion etc.

(67) It is, however, better for the disciplinary
authority to comunicate to the concerned civi
servant its reason for dispensing with the inquiry
because such communication would elimnate the
possibility of an allegation being mae that the
reason had been subsequently fabricated. It would
al so enable the civil servant to approach the Hi gh
Court under Article 226 or, in a fit case, the
Supreme Court under Article 32

(68) The submi ssion that where a delinquent
gover nirent servant so terrorizes the disciplinary
authority that neither that officer nor any other
officer stationed at that place is willing to hold
the-inquiry, sone senior officer can be sent from
outside to hold the

i nqui ry cannot ‘be accepted. This subm ssion itself
shows that in such a case the holding of an
inquiry is not reasonably practicable. It would be
illogical to hold that administrative work carried
out by senior officers should be paralysed just
because a ‘delinquent  civil servant. either by
hi nsel f or along wi-th-or through others makes the
hol di ng of an inquiry by the desi gnat ed
disciplinary authority or inquiry officer not
reasonably practicabl e.

(69) In a case fallingunder clause (b) of the
second proviso it is not necessary that the civi
servant should be placed under suspension unti
such tinme as the situation inproves and it becones
possible to hold the inquiry because in such cases
neither public interest nor public good requires
that salary or subsistence -allowance should be
continued to be paid out of the public exchequer
to the concerned civil servant. It would al so be
difficult to foresee how |long the situation would
| ast and when nornmal cy would return or - be
restored. In certain cases, the exigencies of a
situation would require that pronpt action should
be taken and suspending a civil servant woul d not
serve the purpose and sonetinmes not taking pronpt
action might result in the trouble spreading and
the situation worsening and at tines becom ng
uncontrol abl e. Not taking pronpt action nmay also
be construed by the trouble makers as a sign of
weakness on the part of the authorities and thus
encourage them to step up their activities  or
agitation. Wiere such pronpt actionis taken.in
order to prevent this happening, there is an
elenent of deterrence in it but this is an
unavoi dabl e and necessary conconitance of such an
action resulting froma situation which is not of
the creation of the authorities.

(70) The contention that where an inquiry into the
charges against a civil servant is not reasonably
practicable, none the |ess before dispensing with
the inquiry there should be a prelimnary inquiry
into the question whether the disciplinary inquiry
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shoul d be dispensed with or not is illogical and
is a contradictionin terns. If an inquiry into
the charges against a civil servant 1is not

reasonabl e practicable, it.

stands to reason that an inquiry into the question
whet her the disciplinary inquiry shoul d be
di spensed with or not is equally not reasonably
practicabl e.

(71) Where a large group of menbers of the Centra
Industrial Security Force Unit posted at the plant
of the Bokaro Steel Ltd. Indulged in acts of

i nsubordi nation,. indiscipline, dereliction of
duty, abstention from physical training and
par ade, t aki'ng out processi ons, shout i ng
i nfl anmat ory slogans, partici pating in t he

"gherao’ ~of supervisory officers, going on hunger
strike and " dharna’ near the Quarter Guard and
Admini strative Building of the Unit, indulging in
threats of violence, bodily harmand other acts of
intimdation to “supervisory officers and |oya
menbers of the said Unit, and thus created a
situation whereby  the normal functioning of the
said Unit ‘of the Central Industrial Security Force
was nade difficult and i mpossi bl e, the
di sciplinary authority was justified in applying
cl ause (b) of the second proviso to those who were
consi dered responsi ble for-such acts. Cause (b)
of the second provisoto Article 311 (2) was al so
properly applied inthe cases of those nenbers of
the Central Industrial Security Force who were
considered responsible for -creating a simlar
situation at Hoshangabad.

(72) In cases such as  the ~above, it 'is not
possible to state in the order of dismssal the
particul ar acts done by each of the nenbers of the
concerned group as such cases are very nuch like a
case under section 149 of the Indian Penal Code.
(73) In situations such as the one where a | arge
group acting collectively with the common object
of coercing those in charge of the admnistration
of the Central Industrial Security Force and the
Government to conpel themto grant recoginition to
their Association and to concede their demands, it
is not possible to particularize.in the orders of
di sm ssal the acts of each individual nmenber who
participated in the conm ssion of these acts. The
participation of each individual mght be of a
greater or |esser degree but the acts of /each
i ndi vi dual contri buted to the creation 'of a
situation in which a security force itself becane
a security risk.

(74) Railway service is a public utility service
within the neaning of clause (a) of section 2 of
the Industrial Disputes Act, 1947, and the proper
running of the railway service is vital to the
country.

(75) Where, therefore, the railway enpl oyees went
on an illegal all-India strike w thout conplying
with the provi si ons of section 22 of the
I ndustrial Disputes Act, 1947, and t her eby
commtted an offence punishable with inprisonnent
and fine wunder section 26 (1) of the said Act and
the situation became such that the railway
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services were par al ysed, | oyal wor ker s and
superior officers assaulted and intimdated, the
country held to ransom and the econony of the
country and public interest and public good

prejudicially affected, prompt and i medi at e
action was called for in order to bring the
situation to normal. In these circunstances, it

cannot be said that an inquiry was reasonably
practicable or that clause (b) of the second
provi so was not properly applied. The fact that
the railway enpl oyees may have gone on strike with
the object of forcing the Governnent to neet their
demands i s not rel evant because their demands were
for their private gain and in their private
interest and the railway enployees were not
entitled i n seeking to have their demands conceded
to cause untold hardship to the public and
prejudicially affect public good and public
interest and the good and interest of the nation
(76) The quantum and extent of the penalty to be
inmposed in cases such as the above would depend
upon the gravity of the situation at a particul ar
centre and the extent to which the acts said to be
conmitted by particular civil servants, even
though not serious in thenselves, in conjunction
with acts committed by others contributed to
bringi ng about the situation. The fact, therefore,
that at a particular centre certain civil servants
were dismssed fromservice while at. sone other
centres they were only renoved from service does
not nean that the penalties were arbitrarily
i mposed.

XI'l. dause (c) of the Second Proviso

(77) The expression "security  of the State" in
clause (c) of the second proviso to Article 311
(2) does not

nmean security of the ‘entire country or a / whole
State but includes security of a part of a State.
(78) Security of the State cannot be confined to
an armed rebellion or revolt for there are various
ways in which the security of the State can be
affected such as by State secrets or information
relating to defence production or simlar matters
bei ng passed on to other countries, whether
inimcal or not to India, or by secret links with
terrorists.

(79) The way in which the security of the State is
af fected may be either open or clandesti ne.

(80) One of the obvious acts which would affect
the security of the State would be disaffection in
the armed forces or paramlitary forces ‘or the
police force. The inportance of the ' proper
di scharge of the duties by nmenbers of these Forces
and the nmaintenance of discipline anong themis
enphasized in Article 33 of the Constitution

(81) Disaffection in any arnmed force or para-
mlitary force or police force is likely to spread
because dissatisfied and disaffected menber of
such a Force spread di ssati sfaction and
di saf fecti on anong other nmenbers of the Force and
thus induce themnot to discharge their duties
properly and to conmit acts of indiscipline,
i nsubor di nation or di sobedience to the orders of
their superiors. Such a situation cannot be a
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matter affecting only |law and order or pubic order
but is a matter vitally affecting the security of
the State.

(82) The interest of the security of the State can
be affected by actual acts or even by the
i kelihood of such acts taking place.

(83) In an Inquiry into acts affecting the
interest of the security of the State, severa
matters not fit or proper to be nmade public,
including the source of information involving a
civil servant in such acts, would be disclosed and
thus in such cases an inquiry into acts
prejudicial to the interest of the security

of the State would as nuch prejudice the interest
of the security of the State as those acts
t hensel ves woul d.

(84) The <condition for the application of clause
(c) of the second proviso to Article 311 (2) is
the satisfaction of the President or the Governor
as the case may be, that it is not expedient in
the interest ~of the security of the State to hold
a disciplinary inquiry.

(85) Such  satisfaction is not required to be that
of the President or the Governor personally but of
the President or the Governor, as the case may be,
acting in the Constitutional sense.

(86) "Expedient" neans "advantageous, fit, proper,

suitable ‘or politic". ~\Were, therefore, the
President or the Governor, as the case may be, is
satisfied that it will not be advantageous or fit

or proper or suitable or politic. in the interest
of the security of the State to hold aninquiry,
he would be entitled to dispense wth it | under
clause (c) of the second proviso.

(87) Under clause (c) of the second proviso the
satisfaction reached by the President or the
CGovernor, as the case may be, must necessarily be
a subjective sati sfaction because expedi ency
i nvol ves matters of policy.

(88) Satisfaction of the President or the Governor
under clause (c) of the second proviso may be
arrived at as a result of secret information
received by the Government about the brew ng
danger to the security of the ~State and |ike
matters. There are other factors which are also
required to be considered, weighed and bal anced in
order to reach the requisite satisfaction whether
holding an inquiry would be expedient or not. If
the requisite satisfaction has been reached as a
result of secret information received- by the
CGovernment, naki ng known such information nmay very
often result in disclosure of the source of such
i nformati on and once known the particul ar source
fromwhich the information was received would no
nore be available to

the Government. The reason for the satisfaction
reached by the President or the Governor under
clause (c) of the second provi so cannot ,
therefore, be required to be recorded in the order
of dismissal, removal or reduction in rank nor can
it be made public.

(89) The police are the guardians of law and
order. They stand guard at the border between the
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green valleys of law and order and the rough and
hilly terrain of |aw essness and public disorder

and if these guards turn |aw breakers and create
violent public disorder and incite others to do
the sane, one can only exclaimw th Juvenal, "Quis
cust odi eti nsos! Cust odes?”

Who is to guard the guards thensel ves? "(Satires,
VI, 347). In such a situation pronpt and urgent
action becones necessary and the holding of an
inquiry into the conduct of each individual nenber
of the police force would not be expedient in the
interest of the security of the State.

(90) When, therefore, a nunber of nenbers of the
Madhya Pradesh District Police Force and the
Madhya Pradesh Special Arned Force, in order to
obtain the release on bail of tw of their
col | eagues who~ had been refused bail and remanded
into judicial custody because of an incident which
took place at the annual Mela held at Gnalior in
whi ch one man was burnt alive, indulged in violent
denonstrations and rioted at the Mela ground,
attacked the police station at the Mela ground,
ransacked it- and forced the wireless operator to
close dowmm the wireless set ~and the situation
becamre so .dangerous that senior district and
police officers had to approach the Judicia

Magi strate at night to get the tw arrested
constabl es 'rel eased on bail and, after discussion
at a Cabinet neeting, a decision was taken and the
advi ce of the Council of Mnisters-was tendered to
the Governor of Madhya Pradesh who accepted it and
i ssued orders of disnissal of these persons by
appl yi ng clause (c) of the second proviso to them
it cannot be said that the provisions of the said
cl ause (c) were not properly applied.

(91) Sinmlarly, when after these nenbers of the
Madhya Pradesh District Police Force  and the
Madhya Pradesh Special Armed Force were di smssed,
some hotter nenbers of these Forces began carrying
on an active propaganda against the Government,
visiting various places in the State of WMdhya
Pradesh, holding secret neetings, distributing
leaflets and inciting the constabulary in these
places to rise against the adnministration as a
body in protest against the action taken by the
CGovernment  and, on such i nf ormation bei ng
received, they were also dismssed by applying
clause (c) of the second proviso to them it
cannot be said that the said clause (c) was not
properly applied.

XI'1l. Renedies available to a Cvil Servant

(92) A civil servant who has been dismssed,
renoved or reduced in rank by applying to his case
one of the clauses of the second proviso to
Article 311 (2) or an anal ogous service rule has
two remedies available to him These renedies are:
(i) the appropriate departrmental renmedy provided
for in the relevant service rules, and

(ii) if still dissatisfied, invoking the court’s
power of judicial review

XIV. Departnental Renedies

(93) Service rul es general |l y provi de for
departrental remnedies by way of an appeal
revision and reviewin the case of disciplinary
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action taken against a civil servant.

(94) Sub-clause (ii) of clause (c) of the first
proviso to Rule 25 (1) of the Railway Servants
(Discipline and Appeal) Rules, 1968 inter alia
provi des that where an inquiry has not been held,
the revising authority shall itself hold such
inquiry or direct such inquiry to be held, subject
to the provisions of Rule 14 of the said Rules
which is analogous to the second proviso to
Article 311 (2). Thus, wunder the said Rules a
railway servant has a right to denand

inrevision aninquiry into the charges against
hi m subj ect to a situation envisaged in Rule 14 of
the said Rules not prevailing at that tine.

(95) Although a provision simlar to sub-clause
(ii) of clause (c) of the first proviso to Rule 25
(1) of the Railway Servants (D scipline and
Appeal ) Rules, 1968, does not exist in the rules
relating to appeals in the said Rules, having
regard to the factors set out in Rule 22 (2) of
the said Rules which are to be considered by the
appel l ate authority in deciding an appeal, a
provision simlar to the said sub-clause (ii) of
clause (c) of the first proviso to Rule 25 (1)
should be read and inported-into the provisions
relating to appeals in the said Rules.

(96) \here service rules do not contain a
provision simlar to sub-clause (ii) of clause (c)
of the first provisoto Rule 25 (1) of the Railway
Servants (Discipline and Appeal) Rules, 1968,
having regard to the factors to be taken into
account by the appellate authority in deciding an
appeal, a provision simlar tothe said sub-clause
(ii) of <clause (c) —of Rule 25 (1) of the Railway
Servants (Discipline and Appeal) Rules, 1968,
should be read and inported into the provisions
relating to appeals and revision contained in such
service rules. This would, however, be subject to
a situation envisaged by the second proviso to
Article 311 (2) not existing at the time of the
hearing of the appeal or revision

(97) Even in a case where at the tinme of the
hearing of the appeal or revision, as the case nmay
be, a situation envisaged by the second proviso to
Article 311 (2) exists, as the civil servant, if
di sm ssed or renoved, is not continuingin service
and if reduced in rank, is continuing in service
with the reduced rank, the hearing of the appea

or revision, as the case nmy be, should be
postponed for a reasonable length of tine to
enabl e the situation to return to normal

(98) An order inposing penalty passed by the
President or the Governor, as the case may be,
cannot be challenged in a departnental appeal or
revision.

(99) A civil servant who has been dismssed or
renoved from service or reduced in rank by
applying to his case one of the clauses of the
second proviso of Article 311 (2) or of an
anal ogous service rule has, therefore, the right
in a departmental appeal or revision to a full and
conplete inquiry into the allegations nade agai nst
hi m subj ect to a situation envisaged in the second
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proviso to Article 311 (2) not existing at the
time of the hearing of the appeal or revision
application. Even in a case where such a situation
exi sts, he has the right to have the hearing of
the appeal or revision application postponed for a
reasonable length of time for the situation to
becone nor nal

(100) In an appeal, revision or review by a civi
servant who has been dismssed or removed from
service or reduced in rank by applying to his case
clause (a) of the second proviso or an anal ogous
service rule, it is not open to the civil servant
to contend that he was wongly convicted by the
crimnal Court. He can, however, contend that the
penalty inposed upon him is too severe or
excessive or was one not warranted by the facts
and circunstances of-the case. If he is in fact
not the civil servant who was actually convicted
on a crimnal charge, he can contend in appeal
revision or review against such order of penalty
that-it was a case of mistaken identity.

(101) A civil servant who has been disnissed or
removed from service or reduced in rank by
applying to his case clause (b) of the second
proviso to Article 311 (2) or an anal ogous service
rule can claimin appeal or revision that an
i nquiry should be held with respect to the charges
on which' such penalty has been inposed upon him
unl ess a situation envisaged by the second proviso
is prevailing at the “hearing of ~the appeal or
revi sion application. Even in such -a case the
hearing of the appeal or revision application
shoul d be postponed for a reasonable |ength of
time for the situation to return to normal

(102) In a case where a civil servant has been
di smssed or renoved from service or reduced in
rank by applying clause (b) of the second proviso
or an

anal ogous service rule to him by reason of clause
(3) of Article 311 it is not open to him to
contend in appeal, revision or review that the
inquiry was wongly dispensed wth.

(103) In a case where a civil servant ~has been
di sm ssed or removed from service or - reduced in
rank by applying clause (c) of the second proviso
or an anal ogous service rule to him no appeal or
revision will lie if the order of penalty was
passed by the President or the Governor. |If,
however, the inquiry has been dispensed wth by
the President or the Governor and the order of
penalty has been passed by the disciplinary
authority (a position envisaged by clause (iii) of
Rule 14 of the Railway Servants (Discipline and
Appeal ) Rules, 1968, and clause (iii) of Rule 19

of the Central Civil Services (Cdassification
Control and Appeal) Rules, 1965), a departnenta
appeal or revision will lie. In such an appeal or

revision, the civil servant can ask for an inquiry
to be held into his alleged conduct unless at the
time of the hearing of the appeal or revision a
situation envisaged by the second proviso to
Article 311 (2) is prevailing. Even in such a
situation the hearing of the appeal or revision
application should be postponed for a reasonable
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length of time for the situation to becone nornal
The civil servant, however, cannot contend in such
appeal or revision that the inquiry was wongly
di spensed with by the President or the Governor

XV. Judicial Review

(104) VWhere a clause of the second proviso to
Article 311 (2) or an analogous service rule is
appl i ed on an extraneous ground or a ground havi ng
no relation to the situation envisaged in such
clause or rule, the action of the disciplinary
authority in applying that clause or rule would be
mal a fide and, therefore, bad in | aw and the Court
in exercise of its power of judicial review would
strike down both the order dispensing with the
inquiry and the  order of penalty follow ng
t her eupon.

(105) Vhere a civil servant has been disnm ssed or
renoved from service or reduced in rank by
applying clause (a) of ‘the second proviso to
Article 311 (2) or an anal ogous service rule and
he invokes the Court’s power of judicial review,
if the Court finds that the penalty inposed by the
i mpugned order ~is arbitrary or grossly excessive
or out of all proportion to the offence comitted
or was not war r ant ed by the facts and
circunstances of the case ~or the requirenments of
the particular government service to which the
concerned civil servant belonged, the Court wll
stri ke down the inpugned order. In-'such a case, it
is, however, —not necessary that the Court should
al ways order reinstatenent. The Court can instead
substitute a penalty which in its opinion would be
just and proper in the circunstances of the case.
If, however, the Court finds that he was not in
fact the civil servant who was convicted, it wll
strike down the inmpugned order of penalty and
order his reinstatenent,

(106) In the case of a civil servant who has been
di sm ssed or removed from service or reduced in
rank by applying clause (b) of the second proviso
to Article 311 (2) or an anal ogous service rule,
the Hgh Court under Article 226 or this Court
under Article 32 will interfere on grounds well -
established in law for the exercise of its power
of judicial reviewin matters where administrative
di scretion is exercised.

(107) The finality given by clause (3) of Article
311 to the disciplinary authority’s decision that
it was not reasonably practicable to hold the
inquiry is not binding wupon the court < -and the
court would consider whether clause (b) 'of the
second proviso or an anal ogous service rule had
been properly applied or not.

(108) In examning the relevancy of the reasons
given for dispensing with the inquiry, the Court
wi Il consider the circunstances which, according
to the disciplinary authority, nade it come to the
conclusion that it was not reasonably practicable
to hold the inquiry. |If the court finds that the
reasons are irrelevant, the order dispensing with
the inquiry and the order of penalty follow ng
upon it would be void

and the Court wll strike them down. In
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considering the relevancy of the reasons given by
the disciplinary authority, the Court will not,
however, sit in judgnent over the reasons |like a
Court of first appeal 1in order to decide whether
or not the reasons are gernane to clause (b) of
the second proviso or an anal ogous service rule.
The Court nust put itself in the place of the
di sciplinary authority and consider what in the
then prevailing situation a reasonable man acting
in a reasonable manner would have done. It wll
judge the matter in the light of the then
prevailing situation and not as i f the
di sciplinary authority was deciding the question
whet her the inquiry should be dispensed wth or
not in the cool and detached atnosphere of a
Court-room renmoved  in time fromthe situation in
guestion.” Where two views are possible, the Court
will decline to interfere.

(109) Where it is alleged that clause (b) of the
second proviso or -an anal ogous service rule was
applied mala fide, the Court wll exanmne the
charge of nmla fides. A nere bare allegation of
mal a fides without any particulars of mala fides
will not,  however, anount to a plea of mala fides
and requiresto be ignored.

(110) If the reasons for dispensing with the
inquiry are not conmunicated to- the concerned
civil servant and the matter conmes to Court, the
Court can direct the reasons to be produced and
furnished to the civil® servant and if still not
produced, a presunption should be drawn that the
reasons were not recorded in witing and the
i mpugned order would then standinvalidated. Such
presunption can, however, be rebutted by a
sati sfactory expl anation for the non-production of
the witten reasons.

(111) Were a civil (servant 1is dismi'ssed or
renoved from service or reduced in’ rank by
applying clause (c) of the second proviso or an
anal ogous service rul e to hi s case, the
satisfaction of the President or the Governor that
it is not expedient in the interest of the
security of the State to hold an inquiry being a
subj ective satisfaction would not be a fit matter
for judicial review

(112) It is not necessary for the Court to decide
the question whether the satisfaction of. the
President or the Governor has been reached nala
fide or is based on wholly ext raneous or
irrelevant grounds in a case where -all the
materials including the advice of the Council of
M ni sters have been produced and such nmaterials
show that the satisfaction of the President or the
Governor was neither reached nala fide nor was it
based on any extraneous or irrelevant ground.

(113) By reason of the express provision of
Article 74 (2) and Article 163 (3) of the
Constitution the question whether any, and if so
what, advice was tendered by the Mnisters to the
President or the Governor, as the case nmay be,
cannot be inquired into by any Court.

(114) Whether the Court shoul d order production of
the materials upon which the advice of the Counci
of Mnisters to the President or the Governor, as
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the case may be, was based in order to determne
whet her the satisfaction of the President or the
Governor was arrived at mala fide or was based on
wholly extraneous or irrelevant grounds would
depend upon whether the docunments fall within the
class of privileged docunments and whether in
respect of them privilege has been properly
cl ai med or not.

In Tulsiram Patel’s Case [1985] 3 S.C C. 398, where
appeals filed by certain dismssed nmenbers of the Centra
Industrial Security Force had not been disposed of by the
appel | ate authority, the majority judgnent directed the
appel l ate authority to . di spose of such appeal s as
expeditiously as possible. In those matters where civi
servants had been disnmissed or renmoved from service by
applying to their cases clause (b) of the second proviso to
Article 311 (2) or-an anal ogous service rule, the Court gave
such civil servants time to file appeals and directed the
concer ned appel | ate authority to condone, in the exercise of
its power. _under the relevant service rule, the delay in
filing such appeals.

It is inportant to note that the majority judgnent in
Tul siram Patel’s Case [1985] 3 S CC 398, is nore
beneficial to civil 'servants and confers greater rights upon
themthan Challappan’'s Case did. According to Challappa s
Case a civi
833
servant to whoma ' service rule analogous to the second
proviso to Article 311 (2) is sought to be applied has only
the right to be heard with respect to the penalty proposed
to be inposed upon him The majority judgment in Tul siram
Patel’s Case [1985] 3 S.C. C 398, has, however, conferred
upon the civil servants who have been di sm ssed or renpved
fromservice or reduced in rank by applying the 'second
proviso to Article 311 (2) or _an analogous service rule the
right to a full and conplete inquiry in an appeal or
revision unless a situation envisaged by the second proviso
is prevailing at the tinme of the hearing of the appeal or
revision application. Even in such a case under the majority
judgrment the hearing of the appeal or revision application
is to be postponed for a reasonable length of time for the
situation to becone nor nal

The Facts of the Two Civil Appeals

Havi ng seen what was decided in TulsiramPatel’s Case,
[1985] 3 S.CC 398, we now turnto the facts of the two
Cvil Appeals before us. The facts of both these Appeals are
common. All the Appellants were enployees of the Research
and analysis Wng ("RAW, in short). Cabinet Secretariat,
Gover nnent of India.

In 1904 an Intelligence Bureau had been fornmed which
was reorganized in 1948. Originally the Intelligence Bureau
was concerned both with donestic and i nternationa
intelligence. In 1968, a branch of the Intelligence Bureau
was set up as a separate departnent and the Intelligence
Bureau since that tinme was concerned with only donestic
affairs while the RAW was concerned wth internationa
affairs and wunder-cover activities pertaining to nationa
security. Certain cadres of enployees of the RAWforned an
Associ ation under the nanme of "The Cabinet Secretariat
(Research and Analysis Wng) Enpl oyees Association (Regd.)"
The said Association submitted a character of demands. W
are not concerned in these Appeals with the reasonabl eness
or otherwi se of the said demands.

Earlier, the different branches and departnments of the
RAWin New Delhi were scattered in several buildings.
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Utimately, a new building was constructed for the RAW at
Lodhi Road. 1In the said building the Counter Intelligence
Section ("ClS", for short) was housed. The other departnents
were housed in the South Block at R K Puram After the CS
was shifted to the building at Lodhi Road, Strict security
nmeasures were introduced and the enpl oyees, when going from
one floor to the other, had to show their
834
identity cards. This was resented by the enpl oyees and they
demanded the withdrawal of this regulation and insisted that
the identification check should be made only at the tine of
entering the building. This demand can only be characterized
as wholly unr easonabl e.. The RAW is a security and
intelligence section the Governnment of India dealing with
many sensitive matters affecting national security and
rel ations with ot her countries i ncl udi ng count er
intelligence. The basic rule of-intelligence work is that no
person engaged -in it should know nore than what he needs to
know. It /is for this reason that when an outside agent is
enpl oyed for espionage, care is taken to see that he does
not know -who his real enployers are but knows only the nane
of his contact man which nane is generally an alias.
Enpl oyees of an intelligence service cannot, therefore, be
the best judges of ‘what security neasures shoul d be adopted
to prevent secrets/from |l eaking out.

To return to our narrative, in the forenoon on Novenber
27, 1980, a nunber of staff nmenbers collected in the
galleries leading to the CI'S rooms, protesting against the
said security regulation and demanding its inmediate
withdrawal . Al attenpts to pacify them proved unsuccessful.
More and nore enployees joined them and they turned
aggressive, breaking into the various roons of the ClS unit.
Several persons forced their entry into the room of the
Director (CIS) and forced himas also the Assistant Director
and the Security Field Oficer who were in the roomto stand
in a corner and did not allow themto nove fromthe spot but
kept them as hostages in order to have their demand
conceded. The enployees who had gathered there shouted
sl ogans agai nst the organization and its officers. These
sl ogans were obscene, abusive, threatening, and personal in
nature. All attenpts made by senior officers to pacify them
proved unsuccessful and the enployees made it clear that
they would not let the said three officers go unless the
Director of the Counter Intelligence Section announced the
wi thdrawal of the said security regulation. This state of
affairs continued until late in the evening. Utinmately, the
| ocal police were sent for and about 8.30 p.m the loca
police entered the premses and went to the galleries in
front of the CIS branch. Sone of the agitators who were in
the gallery escaped. Those inside the said roomclosed the
door to prevent the police party fromentering it but the
police forced open the door and rescued the said  three
Oficers. Thirty-one agitators who were found inside the
roomwere arrested and charged under section 342, 506, 353,
186, 332 and 333 of the Indian Panel Code and section 7 of
the Crimna
835
Law Anendrment Act, 1952. They were subsequently rel eased on
bail by the Judicial Magistrate. These arrested enpl oyees
wer e suspended under clause (b) of sub-rule (1) of Rule 10
of the Central Cvil Services (Cassification, Control and
Appeal ) Rules, 1965, as a crimnal case against themwas
under investigation

The next day, namely, on Novenber 28, 1980, the
agitation continued and many enpl oyees did not performtheir




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 36

duties. Instead, they collected inside the building and in
the premises in groups stopping work in many branches. A
| arge nunber of them went rung shouting slogans and made
speeches in the corridors of the office. On Novenber 29,
1980, a letter was issued by the said Association demandi ng
the immediate wthdrawal of the crim nal cases against the
sai d enpl oyees as also of the said security regulation. The
letter stated that wunless these demands were net, the
enpl oyees would go on a pen-down strike wth inmrediate
ef fect. Thereupon, orders of suspension were issued agai nst
those who were taking a |eading, active and aggressive role
in the agitation and indulging in these activities. The said
suspensi on orders were issued fromthe 1st Decenber 1980
onwards but the pen-down strike continued spread to other
offices of the RAW in 'New Delhi as well as in different
parts of India including  Lucknow and Janmu. Daily the
situation worsened. There was - conpl ete insubordination and
total breakdown ~of discipline. ‘The atnosphere was charged
with tension and there did not. seem any hope of the
situation becoming nornmal. Utinmately, the seven Appellants
in Gvil Appeal No. 242 of 1982 and the sole Appellant in
Cvil Appeal No. 576 of 1982 were dismissed by orders dated
Decenmber 6, 1980, wi thout holding any inquiry by applying to
them clause (b) of ~ the second provisoto Article 311 (2)
read with Rule 19/ of the said Rules. Thereupon a wit
petition was filed in the Delhi Hi gh Court. At the date of
the filing of the said wit petitiononly Appellants Nos. 1
to 3 in Cvil Appeal No. 242 of 1982 had been served with
the orders of dismssal, while the remining Appellants and
Respondents Nos. 4 to 44 in Civil Appeal ~No. 242 of 1982
joined in the said wit petition as co-petitioners together
with the Cabinet Secretariat (Research and ~Analysis Wng)
Enpl oyees Associ ation (Regd.), contending the similar action
of dism ssal was bei ng apprehended by them Pending the said
wit petition the orders of dism ssal were also served upon
the remaining Appellants. During the course of the hearing
of the said wit petition a statenent was nmade to /the Hi gh
Court on behalf of the Union of India that the / other
petitioners would not be dism ssed without hol ding a regul ar
836
inquiry. The said wit petition, therefore, proceeded only
so far as the Appellants in these two Appeals were
concerned. A Division Bench of the said Hi gh Court dism ssed
the wit petition by its judgnment and order dated Septenber
25, 1981. It is against this Judgnent and order of the said
Hi gh Court, that these two Appeals by Special Leave have
been preferred.
The | nmpugned Orders of Dismssa
Al the eight inpugned orders of dismissal were in

identical terms and it wll, therefore, be sufficient to
reproduce the order of dismssal passed against the First
Appellant in Civil Appeal No. 242 of 1982. The said order
reads as foll ows: -

"No. 3/ ADMN 80-6486(N)

GOVERNMENT OF | NDI A

Cabi net Secretari at,

Room No. 8-B, South Bl ock.
New Del hi, the 6th Dec, 1980.

ORDER

VWereas a | arge nunber of enpl oyees of the Cabinet

Secretariat (R & AW located at Delhi have for

sone tinme past been indulging in various acts of

m sconduct , i ndi sci pline, intimdation and

i nsubordi nation, such as abstaining from work,

wi |l ful neglect of the duties assigned to them and
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di sobedi ence of lawful instructions and orders of
the official superiors;
and whereas the said enployees are also regularly
hol di ng neetings and denonstrations unauthorisedly
and in violation of specific orders, wthin the
office prem ses and its precincts;
and whereas the said enployees have resorted to
coercion, intimdation and incitenent of other
fell ow enpl oyees which has a serious denorali zing
effect on the nenbers of the organization, and
whereas such conduct of the said enployees is
unbecom ng of a Governnent servant and is in gross
violation of the Central Civil Service (Conduct)
Rul es, 1964;
and whereas Shri Satyavir Singh, Field Assistant,
is one of the sai d enpl oyees actively
participating in such activities;
837
and whereas due to the practice of coercion
intimdation and such |like threats and postures
adopted by the said enpl oyees the atnosphere is so
tense and abnormal that no witness will co-operate
with any proceedings in accordance wth the
provi si ons of the Centr al G vil Servi ces
(dassification, Control and Appeal) Rules, 1965;
and whereas | amsatisfied that the circunstances
are such that it is not reasonably practicable to
hold a regular enquiry -as  contenplated by the
Central Cwvil Services (Cassification, Contro
and Appeal ) Rul es, 1965;
and whereas on a consideration of the facts and
circunst ances of the case, | amsatisfied that the
penalty of dism ssal from service should be
i mposed on Shri Satyavir Singh, Field Assistant;
Now, therefore, in exercise of the powers under
the proviso (b) of Cause (2) of Article 311 of
the Constitution read with rule 19 of the Centra
Cvil Services (dassification, Cont'r ol and
Appeal ) Rules, 1965, | as the appointing authority
do hereby dismiss Shri Satyavir Singh from the
post of Field Assistant in the R& AWwith effect
fromthe forenoon of Decenber 6, 1980.
Sd/ -
6.12. 80.
(H. N. KAK)
Joint Director
Cont enti ons
Though several contentions were raised inthe said wit
petition, in view of the judgnent in TulsiramPatel’s Case
[1985] 3 S.C.C. 398, the only contention taken at the
hearing of these two Appeals was that the said orders of
dism ssal were passed mmla fide and the reasons | given
therein for dispensing with the inquiry were not true and
that an inquiry was reasonably practicable. Several points
were urged in support of this contention
The first point was that the orders of suspension
showed that a disciplinary inquiry was in fact contenplated
and, if so, nothing had happened between the date of the
orders of suspension
838
and the date of the orders of dismssal to come to the
conclusion that the inquiry was not reasonably practicable.
(Each order or suspension stated that the concerned enpl oyee
was being suspended in the exercise of the powers conferred
by Rule 10 (1) of the said Rules because a disciplinary
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proceedi ng agai nst himunder Rule 14 of the said Rul es was
contenplated.) Clause (a) of Rule 10 (1) confers power upon
a disciplinary authority to place the government servant
under suspension where a disciplinary proceedi ng agai nst him
is contenplated or is pending. Rule 14 prescribes the
procedure for imnposing major penalties. One of the mgjor
penalties set out in Rule 11 is the penalty or dismssa

fromservice. It is thus clear that at the date of the
orders of suspension disciplinary proceedings against the
Appel l ants was in contenplation. This however, does not nean
that the situation will continue to be the same and that at
no tine thereafter will the holding of the inquiry become
"not reasonably practicable". As pointed out in Tulsiram
Patel’s Case [1985] 3 S.C.C. 398, it is not necessary that a
situation which makes the holding of an inquiry not
reasonably practicable should exist before the disciplinary
inquiry is initiated, because a situation which renders the
hol di ng of an inquiry not reasonably practicable can come
into being even during the course of an inquiry. The
af fidavits filed in the H gh Court <clearly show that the
situation had so changed after the orders of suspension were
i ssued against the appellants that it was not reasonably
practicable to hold any inquiry against the Appellants. The
all-India pen-dowmn strike was spreading. Mre and nore
centres in India were  joining in the said strike. The
position was fast / deteriorating. Enployees were being

i nstigated into further acts of i ndi scipline and
i nsubordi nati on and | oyal enpl oyees and senior officers were
being intim dated. Meet i ngs and denonstrati ons wer e

regularly being held within the office premses and their
precincts and there was no possibility of any witness com ng
forward to give evidence against the Appellants who were
said to have taken a leading part in this agitation. It is
also pertinent to note that when the first batch of
di sm ssal orders was served upon some of the Appellants on
Decenber 8, 1980, the pen-down strike was called  off on

Decenber 9, 1980. In such. a situation as was then
prevailing, pronpt and urgent action was required to bring
the situation wunder control. As pointed out in Tulsiram

Patel’s Case, [1985] 3 S.C.C. 398, sonetines not- taking
prompt action may result in the trouble spreading and the
situation worsening and at times becom ng uncontrol abl e, and
may at tines be also construed by the trouble-nmakers and
agitators as a sign of weakness on the part~ of the
aut horiti es and encourage
839
themto step up the tenmpo of their activities or agitation
The affidavits filed in the High Court clearly show that
this is exactly what happened when the suspension ~orders
were issued and that what was required was pronpt and urgent
action against those who were considered to be “the ring
| eaders and that once such action was taken the situation
i mproved and started becom ng nornal

The next point which was urged was that while eight
enpl oyees were dismissed for their part in the agitation
whi ch took place in Delhi, in respect of the agitation which
took place in the Lucknow office of the RAW only two
enpl oyees of that office were dismssed and, therefore,
there was no application of mnmnd on the part of the
di sciplinary authority. It is wvery difficult to understand
this argunment. W do now how what precisely the situation at
Lucknow was and how nany enpl oyees were actively engaged in
leading the agitation, and the fact that it was thought fit
to disniss only two enployees of the Lucknow Office cannot
lead to the conclusion that the Appellants were wongly
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di sm ssed wi thout any application of mnd.

The next point which was urged was that even on
Decenmber 6, 1980, a suspension order was issued agai nst one
of the enployees and that on Decenber 9, 1980, suspension
orders were issued agai nst two other enployees, and that the
i ssuance of these suspension orders on the 6th and 9th
Decenmber show what the hol ding of the inquiry was reasonably
practicable. As the charge-sheets issued agai nst these three
enpl oyees show, these enployees were working in the RK
Puram O fice and are not alleged to have taken any |eading
part in the agitation or in bringing about the atnosphere of
vi ol ence, insubordination and indiscipline.

The next point was that it was not alleged by the
authorities that anyone was physically injured in the
agitation. This is another argument which is difficult to
understand. As held in TulsiramPatel’s case, it will not be
reasonably practicable to hold an inquiry where an
atnosphere of violence or of general indiscipline and
i nsubordi nation prevails. It is, therefore, not necessary
that the " disciplinary authority should wait until incidents
take place in which physical injury is caused to others
bef ore dispensing with the inquiry.

It was next submitted that after the suspension orders,
the appellants were prohibited fromvisiting any of the
Cabi net Secretariat Ofices except for the purpose of
collecting their
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they could not have hel d any neeting or denonstration inside
the office prem ses. There is" no substance in this

subm ssion. The admtted position is that the Appellants
were regularly coming to the office buildingand talking
with other enployees over the wall and at the gate twice a
day at 11.30 a.m and 3.30 p.m and were naking inflammatory
speeches and hol ding out threats.

The point which was next ~urged in support of the
contention that the inmpugned  orders were passed nmala fide
was that even though co-workers may not have been avail abl e
as witnesses, there were policenen and police officers
posted inside and outside the building and  they were
avail able to give evidence and that superior officers were
al so available to give evidence. The crucial and material
evi dence against the Appellants would be that of their co-
workers for these co-workers were directly concernedin and
were eye-witnesses to the wvarious incidents. Were the
disciplinary authority feels that «crucial and nateria
evidence will not be available in an inquiry because the
wi t nesses who could give such evidence are intimdated and
woul d not cone forward and the only evidence which woul d be

available, nanely, in this case, of policenmen, police
officers and senior officers, would only be peripheral and
cannot relate to all the charges and that, therefore,

| eadi ng only such evidence may be assailed in a court of |aw
as being a mere farce of an inquiry and a deliberate attenpt
to keep back material w tnesses, the disciplinary authority
would be justified in coming to the conclusion that an
inquiry is not reasonably practicable. The affidavit filed
by the Joint Director, Research and Analysis Wng, Cabinet
Secretariat, Hari Narain Kak, who had passed the inpugned
orders sets out in detail the various acts of intimdation

vi ol ence and incitenment commtted by each of the Appellants.
Copies of the witten reasons for dispensing with the
inquiry in the case of the Appellants have al so been annexed
to the said affidavit. 1t is clear from a perusal of the
said affidavit. It is clear from a perusal of the said
affidavit and its annexures that the police officers,
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poli cemen and senior officers could not have possibly given
evidence with respect to all these acts. The said affidavit
further states that the senior officers of the RAWin the
said charter of demands submitted by the said Association
and the evidence of senior officers would have been attacked
as being biased and partisan. There is thus no substance in
this point also.

The last point which was urged that D.P. Vohra, the
Appellant in Cvil Appeal No. 576 of 1982 was posted at
Jammu and could not, therefore, have taken any active part
in the agitation
841
which took place in Delhi. This submission is conpletely
belied by the said affidavit of Hari Narain Kak. The said
affidavit shows that during the relevant tine Vohra had
taken | eave for personal reasons and have come down to Del h
and had played on active role in the said agitation. He nmade
i nfl anmat ory speeches on the 1st, 3rd, 4th and 5th of
Decenber, /1980 and had instigated the other enployees to
continue the agitation and intimdated those who had not
joined in _the agitation .into doing so. In a speech nade by
hi m on Decenber 4, 1980, he had tried to nake public sonme of
the top secret operations ~of the RAW claimng to have
speci al know edge of these operations by virtue of having
been posted wearlier in a sensitive branch. He was also
actively engaged in collecting funds for  continuing the
agitation.

W are, therefore, of the opinion that clause (b) of
the second provisoto Article 311(2) and Rule 19 of the
Central Civil Services (C assification, control and Appeal)
Rul es, 1965, were properly applied to the case of each of
the Appellants and the inpugned orders of dismssal were
val idly passed agai nst them

Fi nal Orders

In the result, both these Appeals fail and are
di sm ssed and the interimorders passed in these Appeals are
hereby vacated. |[|f any paynent has been nmade to any of the
Appel lants in the pursuance of —any interim order, such
Appellant will not be Iliable to refund such anmount or any
part thereof. The Appellants have a right to file a
departmental appeal under the Central Civil~ Services

(Cassification Control and Appeal) Rules, 1965. |In -case
they desire to file such an appeal, we give themtine unti
Cctober 31, 1985, to do so and we direct the -appellate
authority to condone in the exercise of its power under the
proviso to Rule 25 of the said Rules the delay in filing the
appeal and to hear and di spose of such appeal s expeditiously
subject to what has been laid down in Tul siram Patel’s case
and sumari zed in the earlier part of this judgment.

There will be no order as to the costs of /these
Appeal s.
S. R Appeal s disnissed
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