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H ndu | aw Rel i gi ous endowrent s- Dedi cati on for worshing at
tomb- Val i di ty-Public policy.

HEADNOTE:
A perpetual endownent of properties for the purpose of
samadhi  kai nkaryam i.e., worship of and at the | samadh

(tomb) of a person, is not valid under H ndu | aw.

To the extent that any purpose is clainmed to be a valid
one for perpetual dedication on'the ground of religious
nerit though lacking in public benefit, it rmust be 'shown to
have a Shastraic basis so far as Hi ndus are concer ned. The
heads of religious purposes determ ned by belief in
acquisition of religious nerit cannot be allowed to be
wi dely enl arged consistently with public policy and needs of
nodern soci ety.

Kunhanmutty v. T. Ahmad Musaliar and O hers (I.L.R 58
Mad. 204, A Draviasundaram Pillai v. N Subrahmanya Pilla
(I.L.R 1945 WMad. 854), Veluswanmi Coundan v. Dandapan
([1946] 1 ML.J. 354) approved. M K A Ramanat han
Chettiar v. Vada Levvai Marakayar and Qthers (I.L.R 34 Mad.
12) and Board of Conmm ssioners for Religious Endowrents v.
Pi dugu Narasi tham and Qhers ([1939] 1 M L. J. 134)
di stingui shed. Fatnma Bibi v. Advocate-General of Bonmbay and
Another (1.L.R 6 Bom 42), Dwarakanath Bysack and 'Another
v. Burroda Persaud By sack (I.L.R 4 Cal. 443), Rupa
Jagashet v. Kishnaji (I.L.R 9 Bom 169) and Parthasarthy v.
Tiruvengada Pillai and O hers (I.L.R 30 Mad. 340) referred
to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 200 of
1952,
Appeal fromthe Judgnent and Decree dated the 15th day
of July, 1949, of the High Court of Judicature at Madras
(Raj amannar C. J. and Ayyar J.) in Appeals Nos. 625 of 1945
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in O S. No. 35 of 1944 of the Court of the Subordinate
Judge, Tinnevelly.
R  Ganapat hy lyer and K. Vaitheesw an for t he
appel | ant s.
Ranthandra lyer for the respondent.
1953. Cctober 20. The Judgnent of the Court was deli-
vered by JAGANADHA DAS J.
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JAGANNADHADAS J.-This appeal arises out of a suit for
partition. The plaintiff and the 1st defendant are
daught ers of one Kanakasabapathi Pillai. The 2nd defendant

is the husband of the 1st defendant. Kanakasabapathi was a
sel frrade nan and built up a flourishing nmotor bus service
and al so acquired substantial properties, novable and i mov-
abl e. He died on the 24th August, 1942, without any nmale
i ssue and left him surviving a w dow, Gomathi Ammal, and two
daughters, the plaintiff and the 1st defendant. H's w dow
continued the notor service and managed the other properties
with the hel p of the 2nd defendant as her manager and died
on the 7th-March, 1940. The 1st defendant and her husband

were throughout 1living with her nother. On her nother’s
death they both got into possession of all the properties
including the notor - service. The plaintiff accordingly

br ought the pr esent sui t originally as one for
adm ni stration but later anmended it as one for partition and
separate possession / of her half sharein ‘the properties.
Both the courts bel ow have decreed partitionwith ancillary
reliefs. There are sonme minor variations in the decree of
the Hi gh Court fromthat of the Subordinate Judge, details
of which it is not necessary to notice. The defendants are
the appell ants before us.

Shortly before her death, the w dow. Gonmat hi Ammal ,
executed two docunents both on the same day, nanely the 4th
Noverber, 1940, (1) a sale deed by which she conveyed the
entire bus service as a going concernto the 2nd defendant
for consideration of Rs. 80,000 (vide Exhibit D-6); and (2)
a settlenent deed by which she (dedicated some inmovable
properties worth about Rs. 27,000, for the performance of
certain services purporting to be of a religious and
charitable character (vide Exhibit D-8). The main dispute
between the parties was as to the validity of these two
deeds, apart fromcertain mnd contest as to Wether sone of
the suit properties were part of Kanakasabapathi’'s ~“estate
and liable for partition. As regards the sale deed (Exhibit
D-6) 'both the Court bel ow have concurrently found that it
was executed for grossly inadequate consideration and
br ought about by undue
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i nfluence and fraud of the 2nd defendant. The sal e deed was
accordingly set aside. Wth reference to the dispute as
regards the individual itens of property, the Subordinate
Judge found that item 25 of Schedule 11, item 6 of Schedul e
111-C and item5 of Schedule IV did not formpart of the
estate of Kanakasabapathi and that all the other ‘itens
belonged to the said estate. This finding also has been
confirmed by the High Court. There is no further appeal to
this court as regards these nmatters.

The only questions before us are those arising out of
the settlenent deed (Exhibit D8) and relate to t he
properties conprised in Schedules | and 11 attached thereto.
They form Schedule 11 of the plaint. For a pr oper
appreciation of the points that arise on this appeal, it is
desirable to set out the settlenment deed (Exhibit D 8)
executed by Gomathi Ammal which reads as foll ows:

"The properties described in schedule | herein are the
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properties which belong to the estate of ny husband the late
T. G Kanakasabapathi Pillai Avargal aforesaid. They were
purchased by himin his name and after his death, they be-
long to nme and are in ny possession and enjoynment. All the
properties described in schedule 2 herein are ny private
properties which were purchased in ny nane fromout of nmny
own funds and which are in ny possession and enjoynent. My
husband aforesaid who had been sick for about two nonths
prior to 24th August, 1942, died on 24th August 1942. My
husband, while he was so sick, expressed to ne his w sh that
if perchance he should die, he should be entonbed in the
property forming the first itemproperty of schedule I
herein, that the vacant lands formng item, 2 to 6 of the
sai d schedule | should be annexed to the first item property
of the said schedule | as part and parcel thereof wutilised
for the benefit of and free access to the said tonb that the
i ncones derived fromthe properties formng itenms 7 to 17 of
the said schedule | should be utilised for the kainkariyam
(servi ces) expenses relating to the samadhi (tonmb) that the
said first schedul e properties should-be managed and enjoyed
and the kainkariyamrelating to the said samadhi perfornmed
by me
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during my lifetine and after nme, by the persons who may be
appointed by nme according to ny discretion, that the said
properties shoul d be <charged solely with t he sai d
kai nkari yam (services) in the manner stated above and that
no one el se shoul d have any right or interest therein, that
no one should alienate the said properties in any manner
that all necessary interest should be taken in inproving the
said properties and that | should make “a settlenent in
witing, mentioning the above particulars, and within a few
days thereafter, ny husband passed away. As desired by him
he has been entonbed in the property formng the first, item
of schedule | herein. A person was appointed for | (doing)
pooja in respect of the said sanadhi” and daily pooja as well
as special GQurupooja and annadhanam (charity of feeding),
etc. in Avani (August Septenber) of the first year in
Ti ruvona Nakshatram when he di ed, have been conduct ed. In
havi ng so conducted them a sumof Rs. 200 has been spent in
connection wth the expenses of daily pooja and for the
salary of the person and a sumof Rs. 1,000 for QGurupooja
and annadhanam etc. in the aforesaid one year. The
properties forming itens 7 to 16 of Schedule | fetch only an
incone of Rs. 400 per year. Since it is not sufficient for
conducting the said kai nkariyans (services) and as |- intend
that the said kainkariyanms shall be regularly and decently
conducted by contributing the anmpbunt required for. the
expenditure over and above the said incone, that the 'said
acts shall be hereditarily and pernanently perfornmed for
ever and that necessary arrangenents nmust be made therefore.
| have, with a view to discharge ny duties which | have to-
wards nmy husband and also realising the necessity of
utilising also the incone derived from any private
properties described in schedule 2 herein for the expenses
in connection wth the kainkariyamof the said sanadhi,
executed this settlenent deed including also ny private

properties nmentioned above. | have therefore charged al
the properties mentioned in schedules | and 2 herein solely
with ny husband s samadhi kai nkariyam | have decided that

out of the inconmes derived from’'the aforesaid properties,
the - Revenue Uni on and ot her theer-
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vas payable in respect of the aforesaid properties and the
expenses in connection with repairs and inprovenent shall be
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deducted that, fromout of the bal ance incone, the expenses
in connection with the daily pooja of the said sanadhi, the
expenses in respect of the salary of the person conducting
the said daily pooja and the expenses in connection wth
@Qurupooja and annadhanam etc., performng on the day of
Thi ruvona Nakshathramin the nonth of Avani of every year
shall be regularly met and the said kainkariyans decently
perforned, that after deducting the expenses incurred in the
manner stated above the surplus that may be | eft over shal

be spent for matters connected with education and that the

properties described in schedules | and 2 herein shall be
enjoyed and all the acts perforned in the nmanner stated
above with the incone derived therefromduring nmy Ilifetine

and after ny death by K Ranaswam Doss Avargal, mnmy junior
son-in-law, who has narried ny younger daughter, son of
Kri shna Konar Avargal, Yadhava, Vaishnavite, manager of nny
notor service, since | fully believe that only the said K

Ramaswam  Doss ~Avargal is the fit and proper person to
performall the above acts truly, regularly and efficiently
after ny lifetine, and after himhis nmale descendants in
heredi tary succession as hukdars and | have executed this
settl enent. Koi | patti, where the properties described in
schedules | and 2 ~herein, being a place grow ng in

i mportance from day to day, the wvacant land in the
properties described in schedules | and 2 herein may be sold
if and when they can fetch suitably and ‘profitably high
price and for the anounts realised by such sale other sub-
stantial properties capable of yielding inconme nmay be pur-
chased. Except under such circumstances, no one has the
right to nake any other alienations whatever. Shoul d any
such alienations be nmade, it shall not be valid.  No one has
the right to cancel this settlenent or nake alterations
therein".

As appears fromthe above, Kanakasabapathi was en-
tombed after his death and the question is as to the

validity of the dedication made therefor. it will be  seen
that the settle-
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ment deed proceeds on the footing that the dedication was
made in pursuance of the desire of the husband and that the
items in schedule 2 thereto which are items 18 to 24  of

Schedule 11 attached to the plaint in this suit are the
widow s own property and not part of the estate of
Kanakasabapat hi . The courts bel ow have found both these

assertions not to be true. But no question has been raised
before the courts bel ow or before us that ‘the settlenent,
even if otherwise valid, was beyond the powers of the
limted owner, Gomathi Ammal. The courts below in comng to
the conclusion that the dedication was invalid (partially as
hel d by the Subordinate Judge and wholly as held by the High
Court) relied on Kunhanutty v. Thondi kkodan Ahmad® Musal i ar
and two others(l) and other cases following it. Lear ned
counsel f or the defendants-appellants cont est ed t he
correctness of this line of decisions and al so urged  that
the dedication in the present case was substantially one for
religious and charitable purposes |ike, Gurupooja annadhanam
and education and that, therefore, this does not cone within
the scope of these cases. It will be convenient to consider
this latter contention first.

Fromthe recitals in the settlenent deed set out above,
it will be seen that itens | to 6 are vacant sites, and that
the samadhi is initeml1, while itens 2 to 6 have been set
apart along with iteml| for the benefit of and free access
to the samadhi. Al the other items 7 to 25 have been
dedicated in order that the incone thereof may be utilised
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for the followi ng services. (1) Expenses in connection wth
the daily pooja of the said samadhi and the salary of the
person conducting the daily pooja;, (2) Gurupooja and
annadhanam to be performed annually at the sanadhi on
Thi ruvona Nakshat hram day in Avani when he died, that is,
the day of the annual sradh of |ate Kanakasabapathi; and (3)
any bal ance | eft over after neeting the above expenses to be
spent for matters connected with education. Learned counse
for the appellants points out '"that the recitals in the deed
show that only a sumof Rs. 200
(1) I.L.R 58 Mad. 204.
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had been spent by the wi dow in connection with the expenses,
of daily pooja and that as nmuch as Rs. 1,000 had been spent
for Curupooja and annadhanamon the day of annual sradh and
that it was to enable the Qrupooja and annual sradh to be
performed regularly on nore or less the same scale that
items 7 to 25 of Schedule 11 to the plaint with their income
has been dedi cated. It is urged, therefore, that the
performance of the pooja and the feeding at the annual sradh
on a substantial scale and the utilisation of the balance,
if any, for educational purposes, were the main destination
of the incone and hence the main object of the settlenent
and that accordingly the dedication is valid. W are unable
to accede to this/contention. There is no evidence in the
case as to what "Qurupooja" contenplated in the deed
consists of and whether it is not merely worship of the
deceased entonbed in the sanmadhi. ~Though the word "Guru"
ordinarily refers to a preceptor, it is not inapplicable to
an ancestor considered as Guru.  However that may be there
is enough in the settlenent deed to show what the  dom nant
notive of the dedicationis. A careful perusal " of the
docunent shows that Gurupooja and annadhanam on the sradh
day were contenplated as being parts of ‘the worship at the
t onmb. There can be no doubt about it at least so far as
items 1 to 10 are concerned which fetch only a small incone.
The inspiration and notive for the dedication therefor is
the alleged desire of the husband that the properties and
their income are to be wutilised for the kai nkari yam

(services) expenses relating to the said sanadhi. The
dedi cation of additional itens 11 to 25 is only in pursuance
of the same inpulse. It is recited that during the first

year after her husband’ s death she herself got the  daily
pooja as well as Gurupooja and annadhanam on the sradh -day
conducted and spent for the same. Her spendi ng as-much as
Rs. 1,000 for Qurupooja and annadhanarn on the day of sradh
was clearly as part of the smadhi kai nkariyam which she had
undert aken. It is for the continuance of  the samadh

kakariyam an the sane scale that she endowed  additiona

properties over and above what was said to have
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been endowed at the desire of her husband. It is ' clear,
therefore, that all these various itens of expenses are
contenpl ated as expenses for the samadhi kai nkariyam and not
for any other kind of religious or charitable purpose  as
such. That the dedication was neant not for the annua

sradh or education as such but only as part of samadh

kai nkariyamis clinched by the termin the deed, Exhibit D
8, which runs as follows: -

"I have, therefore charged all the properties nentioned
in schedules 1 and 2 herein (Schedule 11 of the plaint)
solely with nmy husband’s sanmadhi kai nkariyani.

Hence notwithstanding that the major portion of the
i ncome may have to be spent for Gurupooja and annadhanam in
connection with the annual sradh, it is clear that the dom -
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nant purpose of this dedication was the sanadhi kai nkariyam
that is to say, that worship of and at the samadhi (tonb).
The validity or otherw se, therefore, of the dedication nust
be determined on that footing and not as though it was a
dedi cation for the perfornmance of the annual sradh on a sub-
stantial scale or for annadhanam as such. Nor does it nake
any difference in this case that the surplus is contenplated
to be utilised for educational purposes. That surplus is
contigent and indefinite as well as dependent on the
uncontrol | ed discretion of the 2nd defendant as to the scale
on whi ch he chooses to performthe samadhi kai nkariyam

The validity, therefore, of such a dedication as was nade
under Exhibit D-8 for the worship primarily connected wth
the tonb of a deceased person falls to be considered. As
al ready stated the Madras Hi gh Court has pronounced agai nst
it in a nunber of cases, viz., Kunhamutty v. Thondi kkodan
Ahmad Musal iar and-two other(1); A. DraivaisundramPillai v.
N. Subramania Pillai(2) and Veluswam Goundan v. Dan-
dapani (3). |t has been brought to our notice that the said
High Court- in a case which cane up for its consideration
subsequent to the judgnent-in the present case felt that the
(1) I1.L.R 58 Mad. 204 at 2|
(2) . L.R 1954 Mad. 854,
(3) [1946] |.ML.J. 354.
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above |ine of cases require re-consideration and referred
the question for the consideration of ‘a Full Bench. But we
are informed that the Full Bench reference did not

materi ali se on account. of the subject-matter therein having
been conprom sed.

It was held in the Madras decisions above noticed
that the building of a sanmadhi or a tonb over the remai ns of
a person and the making of provision for ~the purpose of
@Qurupooja and other cerenpnies in-connection with the samne
cannot be recognised as charitable or religious | purpose
according to Hindu law. This is not on the ground that such
a dedication is for a superstitious use and hence /invalid.
I ndeed the | aw of superstitious uses as such has no appli ca-
tion to India. The ground of the Madras decisions is 'that a
trust of the kind can claimexenption fromthe rul e ~against
perpetuity only if it is for a religious and -charitable
purpose recogni sed as such by H ndu | aw and that H ndu | aw
does not recognise dedication for a tonb as a religious or
charitable purpose. It is, however, strenuously argued by
the |learned counsel for the appellants that the perpetua
dedi cation of property in the present case, as in the Mdras
cases above referred to, rmust be taken to have ~been made
under the belief that it is productive of spiritual benefit
to the deceased and as bei ng sone what anal ogous to worship
of ancestors at a sradh. It is urged, therefore, that they
are for religious purposes and hence valid. The “follow ng
passage in Mayne's H ndu Law, 11th Edition, at page 192, is
relied on to show that.

"What are purely religious purposes and what religious
purposes will be charitable nust be entirely deci ded accord-
ing to Hindu | aw and Hi ndu notions."

It is urged that whether or not such worship was origin-
ally part of Hndu religion, this practice has now grown up
and with it the belief in the spiritual efficacy thereof and
that courts cannot refuse to accord recognition to the sane
or enbark on an enquiry as to the truth of any such
religious belief, provided it is not contrary to Ilaw or
norality. It is further urged that unlike in English |aw,
the elenent of actual or assumed public benefit is not the
determ ning factor as to
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what is a religious purpose under the Hndu law. Now, it is
correct to say that what is a religious purpose under the
H ndu law nust be determ ned according to H ndu notions.
This has been recognised by courts fromvery early tines.
[ Vide Fatma Bibi v. Advocatc-General of Bonbay and
another(1)]. It cannot also be disputed that wunder the
Hi ndu | aw religious or charitable purposes are not confined
to purposes which are productive of actual or assuned public
benefit. The acquisition of religious nerit is also an
important criterion. This is illustrated by the series of
cases which recognise the validity of perpetual endownrent
for the mmintenance and worship of famly idols or for the
continued performance of annual sradhs of an individual and
his ancestors. See Dw akanath Bysack and another v. Burroda
Per saud Bysack(2) and Rupa Jagashet v. Krishnali(3). So far
as the textual H ndu law is concerned what acts conduce to
religious merit- and  justify 'a perpetual dedication of
property /therefor “is fairly definite. As stated by the
| ear ned. ‘author Prananath Saraswathi on the H ndu Law of
Endownents _at page 18-

"From very ancient “times the sacred witings of the
H ndus divided work productive of religious merit into two
di vi si ons naned ishta and purtta, a classification which has
come down to our /owntimes. So nuch so ‘that the entire
obj ect of Hindu endowrents will be found included within the
enuneration of ishta and purtta.”

The | earned author enumerates what are ishta works at
pages 20 and 21 and what are purtta works at page 27. Thi s
has been adopted, by later learned authors-on the |aw of
Hi ndu Rel i gi ous Endownents  and accepted by Justice
Subrahmani a Ayyar in his judgnent in Parthasarthy Pillai and
another v. Thiruvengada Pillai and others(4). These |lists
are no doubt not exhaustive but they .indicate that what
conduces to religious nerit in Hndu lawis primarily a nat-
ter of Shastraic injunction. To the extent, therefore, that
any purpose is «clained to bea'valid one for perpetua
dedi cati on
(1)1. L R 6 Bom 42
(2)1.L.R 4 cal 443.

(3)1.L.R 9 Bow. 169.

(4) 1.L.R 30 Mad. 340 at 342.
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on the ground of religious nerit though lacking in public
benefit,it must be shown to have a Shastraic basis so far as
Hi ndusare concerned. No doubt since then other religious
practices and beliefs may have grown up and obtained recog-
nition fromcertain classes, as constituting purposes Condu-
cive toreligious nmerit. |If such beliefs are to be accepted
by courts as being sufficient for valid perpetual dedication
of property therefore wthout the element of actual or
presuned public benefit it nmust at |east be shown that they
have obtai ned wi de recognition and constitute the religious
practice of a substantial and | arge class of persons. That
is a question which does not arise for direct decision in
this case. But it cannot be maintained that the belief in
this behalf of one or nore individuals is sufficient to
enable themto nmake a valid settlenment permanently tyingup
property. The heads of religious purposes determned by
belief in acquisition of religious nerit cannot be allowed
to be widely enlarged consistently with public policy and
needs of nodern society.

The |earned Judges of the Madras Hi gh Court appear to
have nmade the Full Bench reference above noticed on an
argunent before themthat erection of tonbs for deceased
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persons and endownent of properties for the upkeep thereof
and for the performance of worship thereat were comon
amongst Hi ndus of certain conmunities and that it is believ-
ed by themto redound to their spiritual benefit, and that
the validity of such endownents have been recogni sed by the
courts. But the case that they referred to is Mithu Kana
Ana Ramanat ham Chettiar v. Vada Levai Marakayar and
QO her(1), which relates to Muslins and it may well be that

the position is, as stated therein, anongst Mislimns. We
have been referred to a statement at page 223 of P. R
Ganapat hi lyer’s H ndu and Mhanedan Endowrents, 2nd

Edition, wherein it is stated-

"Gfts for the maintenance of tonbs or samadhies of
private persons have been regarded as valid under the Hi ndu
[ aw. "

(1) I1.L.B. 34 Mad. 12.
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We have been wunable to find on what authority this
statenent ~ was based. There is only a solitary passage in
the case reported as the Most Reverend Joseph Colgan wv.
Admi ni stisator-Ceneral of Madras(1l) wherein it appears as
foll ows: -

"Dedi cation of property in perpetuity for the perform
ance of religious cerenonies, maintenance of tombs and ot her
purposes not allowed by English law to be charitable, have
al ways been held | awful anbngst Hi ndus and Muhanmmadans."

In so far as this statenment relates to tonbs of Hi ndus,
we are unable to find any support fromour know edge and

experi ence. There  have been no doubt instances of Hindu
saints having been defined and worshi pped but very few, it
at all, have been entonbed and we are not aware of ‘any prac-

tice of dedication of property for -such tonbs ' anongst
Hi ndus. Such cases, if they arise, nmay conceivably stand on
a different footing fromthe case of an ordinary private in-
di vidual who is entonbed and worshipped threat. The  case
reported as The Board of Conmm ssioners for H ndu Religious
Endownents, Madras v. Pidugu Narasimiamand others(2) has
also been referred to. It is a sonmewhat curious case
furni shing an instance where i mages of as nany as 66 ~heroes
who were said to have been killed in a war between two
nei ghbouring ki ngdonms in the 13th century were installed in
a regular tenple and systematically worshipped by the public
for several centuries and inamgrants therefor made ~during
the Mghul period. Wth reference to the facts of that
case, the |earned Judges were inclined to. hold that the
worship was religious. This, however, is a case of a grant
froma sovereign authority and in any case i s not-an endow
ment for worship of a tomb. |In the three Madras cases in
which it was held that the perpetual dedication of propertv
by a Hindu for performance of worship at a tonb was not
vaild, there was no suggestion that there was any widely. _
accepted practice of raising tombs and worshi pping thereat
and nmaki ng endowrents therefor in the belief as to the reli-
gious nmerit acquired thereby. 1In the present case al so, no
(1)1.L.B. 16 Mad 4. 424 at 446. (2) [1939] 1 ML.J. 134.
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guestion has been raised that in the conmunity to which the
parties belong there was any such well recognised practice
or belief. The defendants in the witten statenment make no
assertion about it. But on the other hand, the plaintiff in
par agraph 12 of his plaint asserts that the-

"I nstitution of samadhi and cerenonies connected with it
are not usual in the conmunity to which the parties bel ong".

Indeed it nmay be assumed that such a practice is not

likely to grow up anpngst Hi ndus where cremation and not
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burrial of the dead is the normal practice, except probably
as regards sannyasis and in certain dissident comunities.
W see no reason to think that the Madras decisions are
erroneous in holding that perpetual dedication of property
for worship at a tonb is not valid anmongst Hi ndus.’

We accordingly affirmthe judgnent of the H gh Court
and dismss the appeal but in the circunstances without
cost s.

Appeal dism ssed
Agent for the appellant: S. Subramani an
Agent for the respondent: M S. K Aiyangar




