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1. Leave granted.

2. This appeal is directed against the judgnent and
order dated 03.05.2010 passed by the Rajasthan
H gh Court, Jodhpur Bench, in S.B. Cvil [Sales-
Tax] Revision No. 74 of 2010, whereby the High
Court dismssed the said Revision Petition
preferred by the appellant herein and upheld the
order dated 22.01.2009 passed by the Rajasthan

Taxation Board, A ner, wherein the Taxation



Board interfered and nodified its earlier order

dated 13. 05. 2008.

. The assessnent of the assessee-respondent for
t he Assessnent Year 2001-02 was conpleted by the
Assessing O ficer wunder Section 29(7) of the
Raj asthan Sales Tax Act, 1994 [for short *“the
Act of 1994”] holding that the tax on “therno
ware” and “vacuum ware”, which were the articles
sold by the assessee-respondent during the
rel evant assessment year, should be levied Sales
Tax at 10 per cent instead of 8 per cent,
treating them as separate articles from plastic
goods/ products. Consequently, the liability of
difference of tax at 2 per cent along wth

surcharge, interest and penalty was al so | evi ed.

. The aforesaid order of the Assessing Oficer was
chal | enged by the assessee-respondent before the
Deputy Comm ssioner [Appeals], Commercial Tax
Departnment, Bi kaner under Section 84 of the Act
of 1994, which was allowed by the Appellate
Authority by order dated 29.03.2005 by setting
aside the demand for difference of tax inposed

at 2 per cent as also the penalty and interest.

. Aggri eved by t he af oresai d or der dat ed

29. 03. 2005 of the Deputy Conm ssioner [Appeals],



Bi kaner the appellant herein preferred an appeal
before the Rajasthan Taxation Board, A ner

whi ch was heard and di sposed of by the Taxation
Board by allowing the sane vide its order dated
13. 05. 2008. The  Taxation Board consi der ed
various docunents placed on record including
I nvoi ces and, thereafter, on appreci ation
thereof, it was held that “plastic goods” and
“thernmo ware” are two different articles as was
i ndicated from the invoice itself. It was also
held that the conclusion arrived at by the Tax
Assessi ng O ficer S wel | - consi dered and
reasonabl e, whereas the order passed by the
Deput y Commi ssi oner [ Appeal s], Bi kaner S
contrary to facts and law. Having held thus, the
Taxation Board allowed the appeal and order
dat ed 29. 03. 2005 passed by t he Deput y
Comm ssi oner [Appeals], Bikaner was set aside
and order passed by the Tax Assessing Oficer

was restored.

. The assessee-respondent thereafter filed a
rectification/amendnent application purportedly
under Section 37 of the Act of 1994, which was
decided by the Rajasthan Taxation Board, A ner
by passing an order dated 22.01.2009. By the

aforesaid order the Taxation Board nodified its



earlier order to the extent of holding that as
the assessee-respondent had declared all his
sales in the books of accounts, in that
situation, in order to |levy penalty, departnent
has to also prove additionally, that there was a
mala fide intention on the part of the assessee-
respondent for tax evasion, which is not
revealed in the present case. It was further
held that as the nmala fide intention of the
assessee-respondent for tax evasion has not been
proved and since no such evidence is available
on record from which it <could be established
that the assessee-respondent had the mala fide
i ntention behind recovering the tax at the rate
of 8 per cent, the order of |evying penalty is
not justiciable. After recording the aforesaid
findings, the Taxation Board passed an order
dated 22.01.2009 to the extent of anending its
previous order dated 13.05.2008 and set aside
the order passed by the Deputy Conm ssioner
[ Appeal s], Bikaner dated 29.03.2005 on the issue
of tax evasion only, however, nmaintained the

finding on the issue of penalty.

. Being aggrieved by the aforesaid order passed by
the Taxation Board a Revision Petition was

preferred by the appellant before the H gh Court



of Rajasthan, Jodhpur Bench under Section 86 of
the Act of 1994. The H gh Court, however, held
that no question of |aw arises out of the order
passed by the Taxation Board for consideration
and, consequently, the Revision Petition was
di sm ssed. The present appeal , as stated
herei nbefore, is directed against the aforesaid
two orders passed by the H gh Court as also by

t he Taxati on Boar d.

. From the aforesaid narration of facts it 1is

crystal clear that the earlier order dated
13. 05. 2008 passed by the Taxation Board was
interfered with and nodified by the Taxation
Board itself wunder its order dated 22.01.2009.
The said order dated 22.01.2009 is practically
challenged in the present case on the ground
that the said order was passed by the Taxation
Board in excess of its jurisdiction. The said
order dated 22.01.2009 was passed on the basis
of an Anendnent Application filed by the
assessee-respondent under Section 37 of the Act
of 1994. In the said order dated 22.01.2009, the
Taxation Board proceeded on the ground that the
said application was in the nature of Anendnent
Application praying for amendment of iIts

j udgnment and order dated 13.05.2008.



9. Contention raised on behalf of the appellant is
t hat t he Taxat i on Boar d conmmi tted a
jurisdictional error in anending and review ng
its earlier or der dated 13.05.2008  while
exercising the power of rectification of a

m st ake apparent on the face of the record.

10.1t may be stated herein that despite service of
notice, none appears for the assessee-respondent
and, therefore, we proceed to dispose of this
appeal on the basis of the subm ssions made by
t he counsel appearing for the appellant and al so

on the perusal of the records placed before us.

11.1n order to appreciate the aforesaid contenti on,
we are required to extract the relevant part of
Section 37 of the Act of 1994, which was the
power exercised by the Taxation Board for

passi ng the order dated 22.01.2009: -

“Section 37: Rectification of a M stake —

(1) Wth a view to rectifying any m stake apparent
from the record, any officer appointed or any
authority constituted under the Act may rectify suo
notu or otherw se any order passed by him

Expl anation: A m stake apparent from the record shal

i nclude an order which was valid when it was nmade and
I's subsequently rendered invalid by an anmendnent of
the law having retrospective operation or by a
judgnment of the Suprene Court, the Rajasthan Hi gh
Court or the Rajasthan Tax Board.



12. The Taxation Board by its order dated 13.05.2008
was disposing of an appeal filed against the
order dated 29.03.2005 passed by the Deputy
Comm ssioner |[Appeals]. By the aforesaid order
dated 13.05.2008 the Taxation Board upheld and
accepted the contention of the appellant herein
that “therno ware” is not simlar to “plastic
product” and that rather they are two different
products/articles, which in fact is also proved
and established fromthe docunents on record. It
was, therefore, held that the conclusion arrived
at by the Assessing Oficer is well-considered
and reasonable. It was al so held that, although,
in the appellate judgnent, given by the Deputy
Comm ssioner [Appeals], reference was nade to
the use of “plastic granules” and “powder” as
raw material for nmanufacturing “therno ware” for
treating “therno ware” as covered wunder the
category of plastic goods/products, but neither
any evidence nor any reasonable and justifiable
ground was given in the said order for doing the
sane. After recording the aforesaid findings,
the Taxation Board set aside the judgnent of the
Deputy Conm ssioner [Appeals] and restored the

order of the Tax Assessing Oficer, who had by



13.

his order, held that the assessee-respondent is
liable to pay tax at the rate of 10 per cent, as
the product “therno ware” and “vacuum ware”,
which are the articles sold by the assessee-
respondent, are assessable to tax at the rate of
10 per cent instead of 8 per cent to be levied

on plastic wares.

The aforesaid well-reasoned order cane to be
interfered with by the Taxation Board itself
while exercising the purported powers under
Section 37 of the Act of 1994, which enpowers
the Board only to rectify a m stake apparent on
the face of the record. The issue, therefore, is
whet her, while exercising such power vested
under Section 37 of the Act of 1994, the
Taxation Board could re-appreciate the evidence
on record and review its earlier order by
hol ding that there was no nens rea on the part
of the assessee-respondent and, therefore, no
penalty is leviable on them The aforesaid
exercise of power by the Taxation Board in the
present case by interfering with its earlier
order was submitted to be a jurisdictional error
and also purportedly to be an exercise of power

in excess to what is provided in the statute.



1] 8.

14. The scope and anbit of the power which could be

exerci sed under Section 37 of the Act of 1994 is
circunscribed and restricted within the anbit of
the power vested by the said Section. Such a
power is neither a power of review nor is akin
to the power of revision but is only a power to
rectify a mstake apparent on the face of the
record. Rectification inplies the correction of
an error or a r enoval of defects or
I nperfections. It inplies an error, mstake or

defect which after rectification is nade right.

15.In the case of Comm ssioner of |ncone Tax,

Bhopal v. Ralson Industries Ltd. reported in
(2007) 2 SCC 326 a simlar situation arose for
the interpretation of this Court regarding the
scope and anbit of Section 154 of the Inconme Tax
Act vesting the power of rectification as
agai nst the power vested under Section 263 of
the Incone Tax Act, which is a power of
revision. Wiile exam ning the scope of the power
of rectification under Section 154 as against
the power of revision vested under Section 263
of the Inconme Tax Act, it was held by this Court

as follows at Para 8: -

The scope and anbit of a proceeding for

rectification of an order under Section 154 and a
proceedi ng for revision under Section 263 are distinct
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and different. Order of rectification can be passed
in certain contingencies. It does not confer a power
of review. If an order of assessnent is rectified by
the Assessing Oficer in terns of Section 154 of the
Act, the sane itself may be a subject matter of a
proceedi ng under Section 263 of the Act. The power of
revision under Section 263 is exercised by a higher
authority. It is a special provision. The revisiona
jurisdiction is vested in the Conm ssioner. An order
t hereunder can be passed if it is found that the
order of assessnent is prejudicial to the Revenue. In
such a proceeding, he may not only pass an
appropriate or der in exerci se of t he said
jurisdiction but in order to enable himto do it, he
may meke such inquiry as he deens necessary in this
behal f.”

In paragraph 12 of the said judgnent it was al so held
that when different jurisdictions are conferred upon
different authorities, to be exercised on different
conditions, both nmay not be held to be overl apping
with each other. Wile examning the scope and
limtations of jurisdiction under Section 154 of the
Incone Tax Act, it was held that such a power of
rectification could only be exercised when there is
an error apparent on the face of the record and that
it does not confer any power of review It was
further held that an order of assessnent may or may
not be rectified and if an order of rectification is
passed by the Assessing Authority, the rectified

order shall be given effect to.

16.W may also at this stage appropriately refer to

yet anot her deci si on of this Cour t in
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Comm ssioner of Trade Tax, U P. v. Upper Doab
Sugar MIls Ltd. reported in (2000) 3 SCC 676,
in which the power and scope of rectification
was considered and pitted against the scope of
review. The aforesaid decision was in the
context of Section 39(2) of the U P. Sales Tax
(Amrendnent) Act, 1995 which provides the power
of review. Section 22 of the said Act provides
for rectification of mstake. In the said
decision, it was held that when two specific and
i ndependent powers have been conferred upon the
authorities, both powers can be exercised
alternatively, but, it cannot be said that while
exerci sing power of rectification, the authority

can simul taneously exercise the power of review

17.Both the aforesaid two decisions which were
rendered while considering taxation laws are
squarely applicable to the facts of the present
case. It is also now an established proposition
of law that review is a creature of the statute
and such an order of review could be passed only
when an express power of review is provided in
the statute. In the absence of any statutory
provision for review, exercise of power of
revi ew under t he garb of

clarification/nodification/correction is not



18.

perm ssible. In comng to the said conclusion we
are fortified by the decision of this Court in
Kal abhar at i Advertising . Hemant Vi mal nath
Narichania and Ohers reported in (2010) 9 SCC

437.

Section 37 of the Act of 1994 provides for a
power to rectify any mstake apparent on the
record. Such power is vested on the authority to
rectify an obvious m stake which is apparent on
the face of the records and for which a re-
appreciation of the entire records is neither
possi ble nor called for. Wen the subsequent
order dated 22.01.2009 passed by the Taxation
Board is analysed and scrutinised it would be
cl ear/apparent that the Taxation Board while
passing that order exceeded its jurisdiction by
re-appreciating the evidence on record and
hol ding that there was no nmala fide intention on
the part of assessee-respondent for tax evasion.
Such re-appreciation of the evidence to conme to
a contrary finding was not available under
Section 37 of the Act of 1994 while exercising
the power of rectification of error apparent on

the face of the records.



19. Thus, the orders passed by the Taxati on Board on
22.01.2009 as also the inpugned order and
judgnent passed by the H gh Court upholding the
said order of the Taxation Board are hereby set
asi de and quashed and the original order passed

by the Assessing Oficer is restored.

20.In ternms of the aforesaid observations, the

present appeal is allowed but w thout costs.

[ Anil R Dave

]
New Del hi
March 29, 2011.
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