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CASE NO. :

Appeal (crl.) 1424 of 2007

PETI TI ONER

M's. Sarav |Investnment & Financial Consultants Pvt. Ltd. & Anr

RESPONDENT:

Ll yods Regi ster of Shipping Indian Office Staff Provident Fund & Anr

DATE OF JUDGVENT: 11/10/2007

BENCH.

S.B. Sinha & Harjit Singh Bed

JUDGVENT:

JUDGMENT

[Arising out of SLP(Crl.) No. 6791 of 2006]

S.B. SINHA, J

1. Leave granted.

2. Respondent /filed a conplaint petition in the 33rd Court of Learned
Metropolitan Magistrate at Ballard Pier, Minbai agai nst the appell ant
herein alleging, inter alia, that as nine cheques delivered by him having
bounced, they have conmitted an of fence under Section 138 of the

Negoti abl e I nstruments Act (hereinafter referred to as \023the Act\024).

3. It was all eged that a notice was served aski ng the appellants to pay the

amount in question within a period of 15 days fromthe date of receinpt
t her eof .

4. Cheques were adnittedly issued on 16.3.2000. The menp in regard
to non-paynment of the said cheques was received by the respondent on
16. 3. 2000. Legal notices were allegedly issued on 30.3.2000 by the
respondent\ 022s Advocate intimating the appellants as regards the di shonour of
the said cheques and calling upon themto nake paynent of the anount of
cheque, stating;

4. Qur clients presented all the aforesaid cheques for paynent

on 16th March, 2000 through their bankers, Saraswant Co-op

Bank Ltd., Wi Branch, Mnbai 400 018. Al the

af oresai d cheques were di shonoured and returned to our

clients by their bankers, vide advice dated 16th March, 2000,

with the remark \023Funds I nsufficient\024, which was received by

our clients on 16/ 3/2000.

5. Under these circunstances, we hereby give you notice under
section 138 of the Negotiable Instrunents Act, 1881, as
amended to date to make paynent of the said sum of “Rs.
5,31,47,792/ - payable by you to our clients being the
aggregat e amount of the aforesai d di shonoured cheques,
together with interest thereon at the rate of 18% p.a. from
16th March 2000, within fifteen days of receipt of this notice
by you, failing which our clients shall be constrained to
initiate crimnal proceedi ngs agai nst you under section 138

of the Negotiable Instruments Act, 1881 at your entire risk

as to costs and consequences.

5. The said notice was not sent under registered cover with

acknow edgnent due. Even the couriers\022 service was not avail ed.
Enpl oyees belonging to Ms. Milla & Milla & Craigie Blunt & Caroe
Advocates for the respondents were asked to serve notices. Affidavit of
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service was filed on 8.5.2000. Ranthandra Damaji Khadpe, one of the
enpl oyees of the Lawers Firmaffirned on affidavit in that behalf stating:-

\0232. | say that | went to 34, Adarsh Nagar Worli, Minbai,
25 being the address of and furni shed by Arvind Naik
the Director of Ms Sarav Investnent and Financia
Consul tancy Pvt. Ltd. However the said prem ses were

| ocked. On meking enquiries with the nei ghbour it was
found that they had shifted to Bhatachi Chawl in Worli.
| say that | also went to this address, however even
there accused. Arvind Naik was not avail able and after
maki ng enquiries fromthe occupants | understood that
Accused Arvind Nai k had sold the prem ses and was no

| onger avail abl e there.

4. In view of the above | say that the said notice has been
duly served upon M. Arvind Naik Director of Ms.

Sarav I nvestnents & Consultancy Pvt. Ltd. the said

servi ce upon them has been duly conpleted in

accordance with law.

6. Vilas Sal vi, another enmployee of the firm in his affidavit stated:-

\0232. | say that /| went to 407, Jayesh Snruti, Near Bhagshal a
Ground, Donbivili (W, Thane being the address of the

regi stered office of Sarav |nvestnment & Fi nanci a

consul tancy Pvt. Ltd. as furnished by accused No. 2

However, there was no office and the door was

answered by a |l ady who was not for with any

i nformati on and al so refused to accept service of the

letter.

4. In view of the above | say that the said notice has been
duly served upon M. Arvind Nai k Accused No. 2

Director of Ms. Sarav Investments & Consultancy Pvt.

Ltd. and upon the conpany Accused No. 1. The said

servi ce upon them has been duly conpleted in

accordance with | aw.

7. The conplaint petition was filed on 9.4.2000. |In regard to the alleged
service of notice, it was stated: -

\0236. The said notice was sent to Accused Nos. 1 and 2 by
Hand Delivery, but to the shock of the representatives

of the advocates of the conplainant who visited to the

prem ses of the Accused to deliver the said notice to the
accused, the premi ses of the Accused No. 1 were closed

and the Accused No. 2 was al so not avail able at that

addr ess. | say the accused No. 2 has, deliberately and
intentionally, shifted prem ses of Accused No. 1 to

avoid the service of the notice upon himand the

accused No. 1 company. The conpl ai nant relies upon

the affidavit of the representative of the Advocates of

the Conpl ai nant trust who visited the prem ses of the
Accused No. 1 to serve the statutory notice upon the
accused. \ 024

8. Rel ying on or on the basis of the purported statenents made on the
conplaint petition as also the affidavits of the aforenentioned two cl erks,
cogni zance was taken by the | earned Metropolitan Magistrate, 33rd Court

Bal lard Pier, Munbai on 24.4.20083.

9. Appellants havi ng been summoned, filed an application for recalling
of the processes served on theminter alia on the prenise that the
requirements to conply with proviso (c) appended to Section 138 of the Act
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havi ng not been conplied with, issuance of summons was il l egal
10. By an order dated 24.4.2003, the said plea was rejected by the | earned

Magi strate stating:

\02310. The second point raised by the accused is that
the statutory notice under section 138 was not served
on the accused. In this regard it is to be noted that the
service was effected by hand delivery. It is also
contended in the conplaint that it was at the hands of
one Ranthandra Khadpe and one Vilas Sal vi.

Affidavit of those two process servers were filed
along with the conpl ai nant and statenent on oath of
Vilas Sal vi and Khadpe was recorded in the respective
cases. Thereafter on satisfaction the process was

i ssued upon relying the fact that on the given address
of the accused no. 1 in Donbivali the notices were
tendered and a | ady who opened the door of that
tenement did not accept the notice and closed the

door. This much statenment nade by them was

sufficient toshow prina facie attenpt for service of
the statutory notice was done by the conplainant. \023

11. A Crimnal Revision Application was filed thereagainst before the

| ear ned Sessions Judge, Bonbay on 29.5.2003. By an Order dated 1.4.2004,

the | earned Sessions Judge, G eater Bonbay on consideration of the facts

and circunstances of the case, inter alia allowed the said revision application
opi ni ng: -

16. The legal position is therefore as above and what
follows fromit is that the deened service may only be
consi dered when it is by post-and only then all the
observations in the above argunent can becone rel evant.

The ratio of this judgnent cannot be made applicable to a
case where a service is not by post. Wen the service is
all eged to be by hand delivery then it is a question of fact
and not a question of law. On facts the position is as
nmentioned above. What is already di scussed above

i ndicates that factually, there i's.no material on record
neither in the conmplaint nor in whatever evidence that

was produced by the conplainant to satisfy the condition
of service of notice within 15 days of the receipt of

i nformati on of dishonour. This was not at all verified or
exam ned by the Ld. Magistrate. Had it been done the
abovenenti oned glaring defects were there for anyone to
see. Suffice is to say relying upon abovenenti oned
observati ons of the Hon\022bl e Suprene Court that the
service of notice within the period is a sine quo non.
There is no alternative but to say that whatever materia
was before the Ld. Magistrate it did not satisfy this
condition at all. Even before me now after considering

all these aspects the only conclusion can be that the said
condition satisfied. This position as di scussed above
does not depend upon any contentions raised by the

accused but they follow fromthe material that was
produced or made available to the trial Court by the
conpl ai nant thenselves. The question here is not of
bel i eving or disbelieving the evidence that is produced by
the conpl ai nant t hough one may say that the so called

evi dence of attenpt of service is far frombeing free from
doubt . But | am not passing this order on that ground. I
have considered only the conpl ainant before the tria
court. On examination of only that naterial and the
conpl ai nant\ 022s case it has to be held that since the nost
i mportant aspect was not even part of the conpl ai nant\022s
case in the trial court as discussed above the process
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could not have been issued in the first instance and at
| east after the application for recall was made it had to be

recalled. 1In the result the revision applications mnust
succeed. | therefore pass the follow ng order.\024
12. The High Court on the second revision filed by the respondent herein

however, passed the inpugned order stating;

\ 023\ 005To ny mind, the avernents made in the conpl aint
together with affidavit of the advocate and the evidence
and the docunent and the verification etc. clearly
nmention that the service of the notice was by hand
delivery, would be sufficient for issuance of process
agai nst the respondent s\'005\ 024

13. M. K. Radhakri shnan, |earned seni or counsel appearing on behal f of
the appellant, inter alia, would submit that keeping in view the provisions
contai ned in clauses (b) and (c) of ‘the proviso appended to Section 138 of
the Negotiable |Instrunents Act, the inpugned judgnent of the H gh Court is
not sustai nabl e.

14. Ms. Sunita Dutt, |earned counsel appearing on behalf of the
respondent, on the other hand, would submt that the very fact that the
appel | ants have changed their office as a result whereof service of notice
could not be effected, the | earned Magi strate has rightly taken cogni zance of
the of fence. The |earned counsel woul'd contended that affidavits have been
affirmed by the clerks working with the advocates of the respondents and
they were conpetent to serve notices upon the appellants herein which sub-
serve the requirenents of law.~ Non-availability of the appellants at their
respecti ve addresses, it was urged, would give rise to a presunption that
they had been evadi ng service of notice. It was furthernore contended that
whil e deternmining the issue this Court should take into consideration the
guantum of the anount payable by the appellants to the respondents as al so
their conduct that they were defaulters to third parties and on that premnse
the i nmpugned judgment may not be interfered wth.

15. Section 138 of the Negotiable Instrunents Act reads as under: -
\ 023138. Di shonour of cheque for insufficiency, etc., of funds
in the account \026 Where any cheque drawn by -a person on

an account maintained by himw th a banker for paynent

of any ampount of npney to another person fromout of that
account for the discharge, in whole or in part, of any debt

or other liability, is returned by the bank unpaid, either
because of the ampunt of noney standing to the credit of

that account is insufficient to honour the cheque or that it
exceeds the ampunt arranged to be paid fromthat account

by an agreement made with that bank, such person shall be
deened to have comitted an of fence and shall, without
prejudi ce to any other provisions of this Act, be punished

with inmprisonnent for a termwhich may be extended to

two years, or with fine which may extend to twice the

amount of the cheque, or with both:

Provi ded that nothing contained in this section shal
apply unl ess \026

(a) the cheque has been presented to the bank within a
period of six nmonths fromthe date on which it is

drawn or within the period of its validity, whichever is
earlier.

(b) the payee or the holder in due course of the cheque, as
the case may be, makes a demand for the payment of
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the said ambunt of noney by giving a notice in

witing, to the drawer of the cheque, within thirty days
of the receipt of information by himfromthe bank
regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the paynent
of the said anmpunt of nobney to the payee or, as the

case may be, to the holder in due course of the cheque,
within fifteen days of the receipt of the said notice.

16. Section 138 of the Act contains a penal provision. It is a specia
statute. It creates a vicarious liability. Even the burden of proof to sone
extent is on the accused. Having regard to the purport of the said provision
as also in view of the fact that it provides for a severe penalty, the provision
warrants a strict construction. Proviso appended to Section 138 contains a
non- obst ant e cl ause. [t provides that nothing contained in the main

provi si.on shall apply unless the requirements prescribed therein are

conplied with.” Service of notice is one of the statutory requirenents for
initiation of a crimnal proceeding. Such notice is required to be given
within 30 days of the receipt of the information by the conplainant fromthe
bank regardi ng the cheque as unpai d. Cl ause (c) provides that the hol der of
the cheque nust be given an opportunity to pay the anobunt in question

within 15 days of the receipt of the said notice. Conplaint Petition, thus,
can be filed for comm ssion of an of fence by a drawee of a cheque only 15

days after service of the notice. What” are the requirenments of service of a
notice is no longer res-integra in viewof the recent decision of this Court in
C.C. Aavi Haji Vs. Palapetty Mihanmed & Anr. [JT 2007(7) SC 498].

17. Service of notice in this case was not sought to be effected under
regi stered cover with acknow edgnent due. It was sought to be done by the
agent of the conplainant itself. The agent of the conplainant sought to
serve the said notice through their own enpl oyees.

18. The notice, was only required to be dispatched. |Its contents were
required to be communi cated. Communication to the appellant about the
fact of dishonouring of the cheques and calling upon himto pay the anount
within 15 days is inperative in character. It is not a case, where, actua
comuni cati on was not necessary. Service of notice is a part of cause of
action for |odging the conplaint.

19. In K Bhaskaran Vs. Sankaran Vai dhyan Bal an and Anr. [(1999) 7
SCC 510], inportance of service of notice has been pointed out stating:-
\02319. In Black\022s Law Dictionary \023giving of notice\024 is

di stingui shed from\023receiving of the notice\024 (vide p

621): \023A person notifies or gives notice .to another by

taki ng such steps as nay be reasonably required to

informthe other in the ordinary course, whether or not

such other actually cones to know of it.\024 A person

\ 023receives\024 a notice when it is duly delivered to himor at

the place of his business.

20. If a strict interpretation is given that the drawer
shoul d have actually received the notice for the period of
15 days to start running no matter that the payee sent the
notice on the correct address, a trickster cheque drawer
woul d get the premumto avoid receiving the notice by

di fferent strategies and he could escape fromthe | ega
consequences of Section 138 of the Act. It must be borne
in mnd that the court should not adopt an interpretation
whi ch hel ps a di shonest evader and clips an honest payee
as that would defeat the very | egislative neasure.

21. In Maxwel 1\022s Interpretation of Statutes, the |earned
aut hor has emphasi zed that \023provisions relating to giving
of notice often receive liberal interpretation\024 (vide p. 99
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of the 12th Ed.). The context envisaged in Section 138 of
the act invites a liberal interpretation for the person who
has the statutory obligation to give notice because he is
presuned to be the loser in the transaction and it is for

his interest the very provision is made by the | egislature.
The words in clause (b) of the proviso to Section 138 of

the Act show that the payee has the statutory obligation

to \023make a denand\ 024 by giving notice. The thrust in the
clause is one the need to \023nake a denmand\024. It is only the
node for making such demand which the |egislature has
prescribed. A payee can send the notice for doing his

part for giving the notice. Once it is dispatched his part
is over and the next depends on what the sendee does.\024

20. See also C.C.- Alavi Haji (supra). Ref erence nmay al so be nmade to
Muni ci pal Corporation of Delhi Vs. Qmate Rai Gupta & Ors. [JT 2007 (9)
SC 496].

21. Appellant " No. 2 is a Director of Appellant No. 1 - Conpany. He is
nerely vicariously liable for the acts of the conpany. He could be
prosecuted only if the ingredients laid down in Section 141 of the Act are
satisfied.. See K Srikanth Singh Vs. Ms. North East Securities Ltd. & Anr.
[ (2007) 9 SCALE 371]

22. We nay consider the effect of the nature of service of notice effected
by the enpl oyees of the Law Firm Paragraph- 2 of the affidavit affirned by
Ranthandra Danmaji Khadpe does not di sclose as to when he had gone to

serve notice upon the appellant at 34, Adarsh Nagar, Wirli, Minbai. It

was stated that he having beentold by the neighbour of the appellant Arvind
Nai k that he had shifted to Bhatachi Chawlin Wrli, went there also. He
did not disclose as to what was the newaddress. He did not furthernore
state when did he visit that place.

23. Affidavit of Shri Vilas Salvi is alnost on the sane ternmns. He also did
not say when he had gone to serve the notice on the conpany. According to
him and, as has been noticed by the | earned Sessions Judge hinself, some
affidavit was taken fromhimon 7th May. It was affirnmed on 8th May.

Apart fromthe fact that their exists a doubt as to whether the said affidavit
was affirmed before the conpetent authority or not, it has in our opinion
rightly been observed by the | earned Sessions -Judge that the same even if
taken to be correct inits entirety, it has to be-informed: The notice was
sought to be served only on 7th May, 2000.  The conplaint petition filed by
the respondent on 9th May, 2000 was therefore, totally pre-mature.

24, Submi ssion of the | earned counsel for the respondent in regard to the
conduct of the appellant is besides the point. The al'l egati ons-made in the
conplaint petition, if did not subserve the requirenents of |aw was not

mai nt ai nabl e and, thus, the same could not have been entertained. Proper
application of mnd was necessary in that behalf by the | earned Magistrate.
The | earned Magi strate proceeded on the basis that the service of notice

upon the conpany at its registered office would subserve the requirenents of
law. But, in this case, point taken by the appellant is a different one.

25. Conduct of the appellant, in our opinion, is not material for

determ ning the issue. Even no presunption can be raised in regard to the
service of notice as the same has not been effected in terns of the statute.
26. We, therefore, are of the opinion that inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is allowed.




