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The Judgnent of the Court was delivered by R C. LAHOTI, J. Leave granted.

An Introductory Statenent of bare necessary facts would suffice for the
purpose of this order. On 31.10.1987, a contract for sale of i mobveable
property was entered i nto between the parties whereby the appell ant agreed
to sell the suit property consisting of a building and the site on which
the building stands, for a consideration of Rs. 40,25,000. An anount of Rs.
8,00, 000 was paid by way of advance or earnest noney the bal ance

consi deration of Rs. /32,25,000 was to be paid sinultaneously with the
execution and registration of sale deed. This contract was in supersession
of an earlier contract dated 22.9.1986 which had | apsed. The vendor had
agreed to obtain the requisite perm ssion fromthe Urban Land Ceiling

Aut hority before 30th June, 1988. The tinme so appoi nted coul d be extended
by mutual consent of the parties. It was expressly agreed upon between the
parties that if the requisite exenption or permssion under the Urban Land
(Ceiling and Regul ation) Act, 1976 ('ULCRA . for short) was not forthcom ng
by 30th June, 1988 or within such extended period as may be nutually agreed
to then the contract was to beconme inoperative and unenforceable in which
event the only obligation surviving on the vendor was to refund the earnest
noney. The vendor could return the earnest noney within three nonths
thereafter and if for any reason whatsoever the anpunt coul d not be so
repaid then the ambunt was to carry interest at the rate of 12 per cent per
annum |t appears that proceedings for declaration that the suit property
was within the ceiling limts as appointed by the ULCRA were already
pendi ng before the Conpetent Authority at a point of time when the
agreenment was entered into between the parties. However, the decision was
not forthcomng within the period of six nonths fromthe date of the
agreenment. On 1.12.1998 the appellant wote a |letter to respondent
informi ng that the agreement to sell stands cancell ed as per the terns of
the agreement for failure of the requisite clearance fromthe competent
authority (Urban Land Ceiling) forthcom ng. Wth the letter the appell ant
tendered an anobunt of Rs. 2,00, 000 through two cheques enclosed with the
letter, requesting for the agreenent being returned duly cancelled to the
vendor and assuring the paynent of the bal ance anpunt of the earnest noney
before the end of Decenber, 1988. This letter erupted a conflict between
the parties | eading to exchange of |egal notices and filing by the
respondent of a suit nor specific perfornmance of agreenent to sell on
29.6.1989. On 12.3.1992 the Trial Court decreed the suit against which the
appel lant filed First Appeal before the High Court. On 19.8.1999 the High
Court has allowed the appeal, set aside the judgnent and decree of the
Trial Court and remanded the case for holding additional trial on the three
addi tional issues framed by the Hi gh Court and thereafter to decide the
case afresh.

A perusal of the order of remand made by the Hi gh Court shows that on
behal f of the appellant Six contentions were raised: (i) that the suit was
not mai ntai nable as the pleadings did not conformto the requirenents of
Forms 47 and 48 of Appendix A of the Code of Civil Procedure: (ii) that
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there was no pleading in the plaint that the plaintiff-respondent had

al ways been ready and willing to performhis part of the contract and
continued to be so, and on the contrary the conduct of the respondent
showed the absence of such readiness and willingness; (iii) that the

agreenment becane inoperative and unenforceable on 30th June, 1988 and
therefore was rendered i ncapabl e of specific performance (iv) that the
grant of relief of specific performance was di scretionary, which the facts
and circunstances of the case did not pernit being exercised in favour of
the plaintiff-respondent, (v) that the respondent had not approached the
Court with clean hands and therefore was not entitled to the discretionary
and equitable relief of specific performance; and (vi) that the respondent
was not financially sound and therefore was not in a position to perform
his part of the contract.

Bef ore we nmay proceed to notice how the H gh Court proceeded to dispose of
the appeal and the reasons which persuaded the Hi gh Court to nake a remand,
we may place on record two subsequent events which have occurred. Firstly,
the Conpetent Authority (Urban Land Ceiling) had passed an order on
22.12.1989 declaring the |and hel d by the appellants, including the
property ‘agreed to be sold, not to be in excess of ceiling limts which
order though passed on 22.12.1989 was, according to the appellants,
comuni cated to them sonetine-in May 1992, that is, subsequent to the
decision of the suit. In view of this order the need for obtaining

cl earance fromthe Competent Authority (Urban Land Ceiling) was obvi ated.
Secondl y, the respondent which is a duly incorporated conmpany running an

i ndustry, fell sick. Proceedings under Sick Industrial Conpanies (Specia
Provi sions) Act, 1985 were initiated and the Board of Industrial and

Fi nanci al Reconstruction ('BIFR, for by its order dated 14.10.1996

decl ared the respondent-comnmpany as a sick conmpany directing the pronoters
to furnish a proposal for revival of the conpany. During the course of
hearing in this Court we were informed at the Bar that the order nade by
Bl FR has been put in issue by the respondent by filing a wit petition in
the High Court of Delhi and it is, pending sub-judice.

On an anal ysis of several recitals of the agreenent dated 31.10.1987 and of
the law the Hi gh Court concluded that tinme was not the essence of the
contract and therefore the factumof not obtaining the clearance under the
ULCRA by the appellant within the tine appointed did not render the
agreenment inoperative and unenforceable. The Hi gh Court also held that the
six nonths time appointed by the agreenent coul'd not be said to have been
ext ended by acuqui escence and inplied consent on the part of the appellant.
The High Court then proceeded to exam ne the crucial question whether the
respondent was ready and willing to performhis part of the contract and
the pleading in that regard as contained in the plaint. The H gh Court
noticed that there was no specific issue franed by the Trial Court as to
such a plea. The High Court also noticed that in the witten statenent
there was no plea taken that the suit for specific perfornmance was not

mai nt ai nabl e for non-conpliance with Forns 17 and 48 of Appendi x A of the
Code of Civil Procedure. Having stated so the H gh Court felt the need of
frami ng three additional issues viz. (i) whether the suit is maintainable,
(ii) whether the plaintiff is ready and willing to performhis part of {the
contract, and (iii) whether the plaintiff is entitled for specific relief
of the contract. Having forned that opinion the H gh Court set aside the
judgrment and decree of the Trial Court framed the three issues as
abovesaid, allowed liberty to the parties for adducing in the trial court
such evi dence as was necessary on the abovesaid i ssues w thout anending the
pl eadi ngs and sent the matter back to the Trial Court. The High Court also
left it open to the Trial Court to take into account the subsequent events.

Subsequent to the passing of the decree that judgnent-debtor had nmoved an
application under Section 28 of the Specific Relief Act. 1963 to have the
contract rescinded for failure of the decree-holder to conply with his
obligations under the decree specially the one for paynent of the purchase
noney. The application was rejected by the Trial Court. Feeling aggrieved
by such order the appellant had filed a civil revision petition which was
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taken up for hearing along with the first Appeal. Having disposed of the
First Appeal in the manner and in the terns as already stated the Tria
Court directed the pleas raised in such application also to be decided
along with the suit.

We have heard the | earned counsel for the parties and we are satisfied that
the approach adopted by the Hi gh Court is unsustainable in |aw and
therefore the order of remand cannot al so be sustained. W briefly set out
the reasons for forming such opinion in the succeedi ng paragraphs.

For the purpose of deciding the question whether or not time was the
essence of the contract the appellant before the H gh Court relied on K S
Vi dyanandam and Ors. v. Vairavan, [1997] 3 SCC 1 which is a two-Judge Bench
decision and a few ot her decided cases. On behalf of the plaintiff-
respondent reliance was placed on Chandnee Wdya Vati Madden v. Dr. C L
Katial and Ors., [1964] 2 SCR 495, which is a three-Judge Bench deci sion.
The High Court noticed that facts of both these decisions and having al so
dealt with the law | aid down therein felt inclined to decide the case in
the light of the law |aid down in Chandnee Wdya Vati’'s case because the
deci si on in"Chandnee Wdya Vati's case was, as stated by the Hi gh Court,
“"the earlier larger Bench judgnent". The attention of the Hi gh Court was
not invited to a Constitution Bench decision in Chand Rani (Snt.) (Dead) by
Lrs. v. Kamal Rani (Snt.) (Dead) by Lrs., [1993] 1 SCC 519 and therefore
the law | aid down by the Constitution Bench has escaped the attention of
the Hi gh Court. The issue as to whether tine is the essence of the contract
in contracts for sal e of inmoveable property cane up for the consideration
of the Constitution Bench and it was held:

"It is awll-settled principle that in the case of sale of imovable
property, time is never regarded as the essence of the contract. In fact,
there is a presunption against tinme being the essence of the contract. This
principle is not in any way different fromthat obtainable in Engl and.

Under the law of equity which governs the rights of the parties in the case
of specific performance of the contract to sell real estate, |aw | ooks not
at the letter but at the substance of the agreement. It has to be
ascertai ned whet her under the terns of the contract the parties naned a
specific time within which conpletion was to take place, really and in
substance it was intended that it should be conpleted wthin a reasonable
time. An intention to make tine the essence of the contract must be
expressed i n unequi vocal |anguage."”

XXX XXX
XXX

e in the case of sale of imovable property there i's not
presunption as to tinme being the essence of the contract. Even/ /if it is not
of the essence of the contract the Court may infer that it is to be
performed in a reasonable tine if the conditions are:

1. Fromthe express terns of the contract.
2. fromthe nature of the property; and
3. fromthe surrounding circunstances, for exanple the object of making

the contract."

Vi de para 29, the Constitution Bench, on an analysis of evidence, concluded
that though as a general proposition of lawtime is not the essence of the
contract in the case of sale of inmoveable property yet the parties
intended to make time as the essence under clause (1) of the suit

agreement. This Constitution Bench decision in Chand Rani’ s case was

pl aced before and foll owed by the two-Judge Bench deci di ng Vi dyanadamn s
case. The High Court ought to have noticed the Constitution Bench decision
while dealing with the facts and circunstances of the present case as
emergi ng from evidence and then decided the case in the light of the | aw
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| aid down by the Constitution Bench

The next question to be examined is the legality and propriety of the order
of remand nmade by the High Court. Prior to the insertion of Rule 23A in
Order 41 of the Code of Civil Procedure by CPC Arendnent Act 1976, there
were only two provisions contenplating remand by a court of appeal in Order
41 of CPC. Rule 23 applies when the trial court disposes of the entire suit
by recording its findings on a prelimnary issue w thout deciding other

i ssues and the finding on prelimnary issue is reversed in appeal. Rule 25
appl i es when the appellate court notices an om ssion on the part of the
trial court to frame or try any issue or to determ ne any question of fact
which in the opinion of the appellate court was essential to the right

deci sion of the suit upon the nerits. However, the remand contenpl ated by
Rule 25 is a limted remand in as nmuch as the subordinate court can try
only such issues as are referred to it for trial and having done so, the
evi dence recorded, together with findings and reasons therefore of the
trial court, are required to be returned to the appellate court. However,
still it was a settled position of |aw before 1976 Arendnent that the
court, in /a appropriate case could exercise its inherent jurisdiction under
Section 151 of the CPCto order a remand if such a remand was consi dered
pre-em nently necessary ex debito justitiate, though not covered by any
specific provision of Order 41 of the CPC. In cases where additiona
evidence is required to be taken in the event of any one of the clauses of
sub-rule (1) of Rule 27 being attracted, such additional evidence oral or
docunentary, is allowed to be produced either before the appellate court
itself or by directing any court subordinate to the appellate court to
recei ve such evidence and send it to the appellate court. In 1976, Rule 23
A has been inserted in Order 41 which provides for a remand by an appellate
court hearing an appeal against a decree if (i) the trial court disposed of
the case otherwi se than on a prelimnary point, and (ii) the decree is
reversed in appeal and a retrial is considered necessary. On twin
conditions being satisfied, the appellate court can exercise the sane power
of remand under Rule 23A as it is under Rule 23. After the amendnent, al
the cases of wholesale remand are covered by Rule 23 and 23 A In view of
the express provision of these rules, the H gh Court cannot have recourse
to its inherent powers to make a remand because, as held in Mahendra v.
Sushila, AR (1965) SC 365, at p. 399), it is well settled that inherent
powers can be availed of ex debito justiatiate only in'the absence of
express provisions in the Code. It is only in exceptional cases where the
court may now exerci se the power of renmand de hors the Rul es 23 and 23A. To
wit, the superior court, if it finds that the judgnment under appeal has not
di sposed of the case satisfactorily in the nanner required by Oder 20 Rule
3 or Oder 41 Rule 31 of the CPC and hence it is no judgnent in the eye of
law, it may set aside the sane and send the natter back for re-witing the
judgrment so as to protect valuable rights of the parties,. An appellate
court should be circunmspect in ordering a remand when the case /is not
covered either by Rule 23 or Rule 23A or Rule 25 of the CPC. An unwarranted
order of remand gives the litigation an undeserved | ease of |ife and,
therefore, nmust be avoi ded.

In the case at hand, the trial court did not dispose of the sit upon a
prelimnary point. The suit was deci ded by recording findings on all the

i ssues. By its appellate judgment under appeal therein, the H/gh court has
recorded its finding on sone of the issues, not prelimnary, and then
franed three additional issues leaving themto be tried and decided by the
trial court. It is not a case where a retrial is considered necessary.
Neither rule 23 nor rule 23A of Order 41 applies. None of the conditions
contenpl ated by Rule 27 exists so as to justify production of additiona

evi dence by either party under that Rule. The validity of remand has to be
tested by reference to Rule 25. So far as the objection as to

mai ntai nability of the suit for failure of the plaint to satisfy the

requi renent of Forms 47 and 48 of Appendix A of CPC is concerned, the Hi gh
court has itself found that there was no specific plea taken in the witten
statement. The question of franming an issue did not, therefore, arise.
However, the plea was raised on behalf of the defendants purely as a
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qguestion of law which, in their subm ssion, strikes at the very root of the
right of the plaintiff to naintain the suit in the formin which it was
filed and so the plea was permtted to be urged. So far as the pleas as to
readi ness and willingness by reference to clause (c) of Section 16 of the
Specific Relief Act, 1963 is concerned, the pleadings are there as they
were and the question of inproving upon the pleadi ngs does not arise in as
much as neither any of the parties nade a prayer for anmendnment in the

pl eadi ngs nor has the High Court allowed such a liberty. It is true that a
specific issue was not framed by the trial court. Nevertheless, the parties
and the trial court were very nuch alive to the issue whether Section 16(c)
of the Specific Relief Act was conplied with or not and the contentions
advanced by the parties in this regard were al so adj udi cated upon. The Hi gh
Court was to exam ne whether such finding of the trial court was

sustai nable or not-in |aw and on facts. Even otherw se the question could
have been gone into by the High Court and a finding could have been
recorded on the available material in as much as the Hi gh Court being the
court of first appeal, all the questions of fact and law arising in the
case were open before-it for considerati on and decision

Assumi ng that there was any deficiency in the pleadings and al so an

om ssion on the part of the trial court to frane a specific issue, the
present one is a case where the applicability of the law laid down by this
court in Nagubai Ammal” and Ors. v. B. Shama Rao and Os., AR (1956) SC 593
was squarely attracted. I'n Nagubai case this court was called upon to
examine if the plea of its pendens was not open to the plaintiff on the
ground that it had not been raised in the pleadings. Neither the plaint nor
the reply statenent of the plaintiff contained any avernment that the sale
was affected by the rule of Us pendens. There was no specific issue
directed to that question. However, evidence was adduced by the plaintiff
on the plea of Iis pendens and not objected to by the defendants. The
guestion was argued and tested by taking into consideration the evidence
that the proceedings were collusive in character with a viewto avoid
operation of Section 52 of the T.P. Act. This court felt satisfied that the
def endants went to trial with full know edge that the question of Us
pendens was in issue, had anple opportunity to adduce their evidence
thereon and fully avail ed thensel ves of the opportunity. This court forned
the opinion that in the circunstances of the case, absence of a specific

pl eadi ng on the question was a nere irregularity which resulted in no
prejudice to the defendants. After having noticed the rule of pleadings as
applicable to civil law that "no amount of evidence can be | ooked into upon
a pl ea which was never put toward", this court held, "The true scope of
this rule is that evidence let in on issues on which the parties actually
went to trial should not be nade the foundation for decision of another and
di fferent issue, which was not present in the ninds of the parties and on
whi ch they had no opportunity of adduci ng evidence. But that rul e has no
application to a case where parties go to trial with know edge that a
particul ar question is in issue, though no specific issue has been franed
thereon, and adduce evidence relating thereto."

In the case before us it was not the grievance raised by any of the parties
before the H gh Court that there was any failure on the part of the trial
court in discharging its obligation of frami ng i ssues.' Nobody conpl ai ned of
prejudice at the trial for want of any issue or a specific issue. It was
nobody’ s case that any evidence, oral or documentary, was excluded or not
allowed to be taken on record by the trial court. The very fact that the
def endant - appel | ants have cone up to this court laying challenge to the
order of remand shows that the appellants are not interested in remand and
do not want any additional issue to be framed or to adduce any further

evi dence. Once of the pleas taken by the appellants in the neno of specia

| eave petition is that the H gh Court had erred in remanding the nmatter
back for fresh trial and the Hi gh Court had failed to appreciate that there
was sufficient material on record to show absence of readiness and
willingness on the part of the plaintiff to performits part of the
contract. On the other hand, after the passing of the inpugned order of
remand the plaintiff-respondent has al so through his counsel, filed a neno
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before the trial court on 18.2.2000 submtting that on the additiona

i ssues franmed pursuant to the direction of the H gh Court, the evidence on
behal f of the plaintiff was already on record and the plaintiff would | ead
rebuttal evidence only if any evidence was adduced by the defendants. Thus
the plaintiff is also not desirous of adducing any additional evidence on
the issues.

The subsequent events which are material and ought to be noticed by the
appel l ate court are only two i.e. (i) comunication of the order of the
conpetent authority (Urban Land Ceiling) holding the | and of the appellants
to be within ceiling limts, and (ii) order of BIFR holding the plaintiff-
respondent to be a sick conpany. These two events are subject matter of
docunentary evi dence and al nost admtted between the parties. The High
Court can be requested to take note of such subsequent events by bringing
the rel evant docunments on record whi ch being public docunments woul d not
require any formal proof. The Hi gh Court may take note of such subsequent
events and test the validity of-judgnment under appeal by reference to those
events also or nould the relief suitably and as nmay be consi dered
necessary.,

For the foregoing reasons the appeals are allowed. The inmpugned order of
remand made by the High Court is set aside. The first appeal and the civi
revision petition shall stand restored on the file of the H gh Court and
shal | be decided afresh after affording the parties an opportunity of being
heard and consistently with the observation nade herei nabove. No order as
to the costs.

Before parting, we would like to makeit clear that we have not expressed
any opinion on the nmerits of any of the issues arising for decision in the
suit or appeal and whatever we have stated herein.is only for the purpose
of denpbnstrating that no remand was required. So also although the order of
remand has been set aside and the parties too are not desirous of adducing
any evi dence excepting for placing onrecord the relevant requisite
docunents as to the two admitted subsequent events, yet we should not be
under st ood as depriving the Hgh Court of its power to require any docunent
to be produced or any witness to beexamned to enable it to pronounce
judgrment, or for any other substantial cause, within neaning of clause (b)
of sub-Rule (1) of Rule 27 Order 41. That power inheres in the court and
that court alone which is hearing the appeal. It is the requirenment of
court (and not of any of the parties) and the conscience of the court
feeling inhibited in satisfactory disposal of |is which rule the exercise
of this power.




