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ACT:

Foreigners Act (31 of 1946), s. 14-Prosecution under-No
determ nation by Central Government of accused's nationality
under Citizenship Act, 1955, before prosecution- Legality of
prosecuti on.

HEADNOTE:

The respondent was a citizen of India at the commencenent of
the Constitution in 1950. He entered India on April 1,
1955, with a Pakistani passport dated March 15, 1955, and
overstayed in |India beyond the pernitted period. He was
arrested in 1963 and was charged wi th an of fence under s. 14
of the Foreigners Act, and convicted. Wile the /crimna
proceedi ngs were pending, the Central Governnent, ‘under s.
9(2) of the Citizenship Act, 1955, read with r. /30 of
Ctizenship Rules, 1956, determ ned on November 5, 1964,
that the respondent had acquired citizenship of  Pakistan
after January 26, 1950, and before March 15, 1955. The Hi gh
Court set aside the conviction

On appeal to this Court,

HELD: (1) The respondent was not a ’'foreigner’ wthin
the neaning of the Foreigners Act before its anmendnment in
1957. [500 G H|

(2) Having been a citizen of India at the conmencenment of
the Constitution and not being a foreigner  under’ the

Foreigners Act at the date of his entry, till the Central
Government determ ned the question of the respondent. having
acquired Pakistan nationality and thereby | ost I ndi an

nationality, he could not be treated as a foreigner and no
penal action could be taken against him [497 G 501" A-B]
(3) The order of the Central Government dated Novenber 5,
1964 determining that the respondent was a Pakistani was
final, but the determination by the Central Governnent could
not have the effect of retrospectively rendering his stay in
India before that date a penal offence. It was not as if he
was given any directions after Novenmber 5, 1964, which were
di sobeyed by himentailing his prosecution. [501 C E]

JUDGVENT:
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CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No.
167 of 1968.
Appeal fromthe judgnment and order dated January 18, 1968 of
the Allahabad High Court in Crininal Revision No. 1482 of
1966.
O P. Rana, for the appellant.
Bashir Ahnmed and S. Shaukat Hussain, for the respondent.
The Judgrment of the Court was delivered by
Dua J.-The State of U P. has appealed to this Court on
certificate of fitness granted by the Allahabad H gh Court
from
495
that court’s order dated January 18, 1968, acquitting the
respondent of an offence punishable under s. 14 of the
Foreigners Act (Act No. 31 of 1946). This appeal was
originally heard by us on January 11 & 14, 1971, when it was
consi dered desirable to send for the original records of the
case from the courts below and also to call for the M
relating to the inquiry held by the Central Governnent under
s. 9(2) of the Ctizenship Act (Act No. 57 of 1955) into the
guestion —of the acquisition of citizenship of Pakistan by
the respondent.
On July 11, 1963, the respondent was arrested for 'over-
staying in India as a, foreigner and on March 6, 1965, he
was charged by the City Magistrate, Varanasi, wth the
conmission ,of an offence punishable under s. 14 of the
Foreigners Act (Act No. 31 of 1946). ~The charge reads :
"I, ‘D. S. Sharma, City Mgistrate, Varanasi,
her eby charge you Rahmatullah as follows :-
That you  being a Pakistani Citizen entered
into India on 1-4-55 on Pakistani Passport No.
283772 dated 15-3-55 and I'ndi an visa No. 16326
Cat egory C dated 22-3-55 and got your
extension to stay inIndiaup to 25-5-56
after which date you are overstaying in India
illegally without any passport and visa :
and thereby conmitted an offence punishable
u/s 14 of Foreigners Act within my cogni zance,
and hereby | direct you to be tried on the
sai d charge by nme."
According to the prosecuti on case against the respondent _as
put in the Trial Court, he was a Pakistani national and  had
on April 1, 1955, entered India on a Pakistani passport
dated March 15, 1955, and an Indian Visa dated Mrch 22,
1955, obtained by himas a Pakistani national, but- even
after the expiry of the permitted period he was overstaying
in India without a valid passport or visa). The origina
visa, it is not disputed, expired on June 21, 1955, but it
was extended thrice, the |last extension being valid only up
to May 25, 1956. Thereafter the respondent went underground
and has since been residing in India illegally. He was
treated after several years and was arrested on July 11
1963. The respondent pleaded in defence that though he had
entered I ndia on a Paki stani passport he was not a Pakistani
nati onal . On the contrary he clained to be an Indian
citizen and therefore rightfully living in India. According
to himhe had been born in India of Indian parents in 1932
and was an Indian citizen under the Constitution
496
During the pendency of the present crimnal proceedings an
inquiry was made by the Central Governnment under s. 9(2) of
the Citizenship Act read with r. 30 of the Citizenship
Rul es, 1956, and by neans of an order dated Novenber 5,
1964, it was determined that the respondent had acquired
citizenship of Pakistan after January 26, 1950, and before
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March 15, 1955. March 15, 1955 was apparently fixed because
on that date the respondent had secured his Pakistan
passport. In that inquiry the respondent was given ful
opportunity of adduci ng proof in support of his plea. The
respondent was informed of the determ nation of the Centra
CGovernment on March 29, 1965 in the Trial Court.

The City Magistrate, Varanasi, trying the case came to the
conclusion that the respondent had voluntarily gone to
Paki stan and had stayed there for 8 or 9 nonths. The fact
that he had obtained a Paki stani passport was in the opinion
of that court an indication of his intention to have gone to
that country wth the object of becomng a Pakistan
national. The argunent that the determination in regard to
the respondent’s citizenship was nade by the Centra
CGovernment after the comrencenent of the present proceedi ngs
was considered by the Trial Court to be irrelevant because
the determ nation by the Central Government was inmune from
chall enge and whether it was nmade before or after the
framing of the charge was immterial. The respondent was
held to ' be a Pakistani national and as it was not denied
that he had entered India on a Pakistani passport and also
that on the expiry of the period for which he had been
permtted to stay in India including the extended period, he
had stayed on in‘this country wthout obtaining valid
permt, he was convicted of an offence under s. 14 of the
Foreigners Act. He was sentenced to rigorous inprisonnent
for 18 nonths and to pay a fine of Rs: 200/--and in default
of paynent of fine to rigorous inprisonment for a further
peri od of three nonths.

The Sessions Judge dism ssed the respondent’s appeal hol ding
that the charge had been franed agai nst him several nonths
after the determination by the Central Governnent  that he
was a Pakistani national. According to that court the order
of the Central Governnment was dated November 5, 1964, and it
was communi cat ed by the Sahayak Sachiv, U P. to the Senior
Superi nt endent of Police, Varanasi, on Decenber 28, 1964.

On revision the H gh Court disagreed with the view of the
courts below According to the High Court the respondent
was not a foreigner when he entered India though he had
obt ai ned

497

a Paki stani passport. Having not entered as a foreigner the
respondent’s case was held to be outside para-7 of the
Foreigners Order, 1948, made under S. 3 of the Foreigners

Act . The Hi gh Court held the respondent to be a foreigner
when he was prosecuted for an offence under S. 14 of the
Foreigners Act. But inits opinion that fact ~could not

attract para-7 of the Foreigners Order, 1948 made under S. 3
of the Foreigners Act. On this reasoning the respondent’s
conviction was set aside and he was acquitted.

In this Court, to begin with, it was argued on behalf of the
State that S. 2(a) of the Foreigners Act defines a
"foreigner" to nean a person who is not a citizen of ' India.
If, therefore, the respondent is not a citizen of India,
then being a foreigner his prosecution and conviction under
S. 14 of the Foreigners Act was unassail abl e, contended Shr
Rana. The order of the H gh Court acquitting the respondent
was, therefore, contrary to law, he added. This subnission
is msconceived. The definition of the word "foreigner"
relied wupon by the counsel was substituted for the earlier
one by the Foreigners Law (Anmendnent Act 11 of 1957) with
effect from January 19, 1957. Quite clearly the new
definition is of no assistance in deternmning the status of
the respondent at the time of his entry into India in 1955.
The word "foreigner" according to the definition as in force
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in 1955 neant, a person who (i) is not a natural-born
British subject as defined in sub-sections (1) and (2) of
section 1 of the British-Nationality and Status of Aliens
Act, 1914, or (ii) has not been granted a certificate of
naturalization as a British subject under any Jaw for the
time being in force in India, or (iii) is not a citizen of
India. The Ctizenship Act, 1955, having been published in
the Gazette of India on Decenber 30, 1955, was also not in
force at the tinme when the respondent entered |India. We
may, therefore, turn to the Constitutionto see if the
respondent was a citizen of India at the tine of the
commencenment of the Constitution. Cause (a) of Article 5
clearly covers the case of the respondent who was born in
the territory of |India, and had his domicile in this
territory at the commencenent of the Constitution. Being a
citizen of India at the commencenment of the Constitution in
1950, unless he lost his citizenship under some |aw between
the comencenent of the Constitution and his entry into
India in 1955, the respondent would continue to be an Indian
citizen till such entry. Even on behalf of the appellant no
serious attenpt was nade to show that the respondent had
lost his Indian citizenship in any other manner except on
the basis of his having obtai ned a Paki stani passport and on
the basis of the determ nation of the question of his
citizenship by the Central Governnent on Novenber 5, 1964.
Indeed after sonme faint argunment the -appellant’s |earned
counsel based his case exclusively onthe determ nation
32-1 S. C India/71
498
by the Central Government, —and in our _opinion on the
existing record rightly so. According to his submssion the
determ nation nade by the Central Governnent under S. 9(2)
of the Citizenship Act is final and since the respondent has
been held to have acquired citizenship of Pakistan before
March 15, 1955, his entry into India after that date and his
subsequent continued stay in this country after the expiry
of the extended period on May 22, 1955, would anpbunt to an
of fence puni shabl e under S. 14 of the Foreigners Act.
As will presently be shown the real question which ‘arises
for our decisionlies in a short conmpass and - the relevant
facts essential for the decision are no |longer in dispute.
VWhen the respondent entered India on April 1, 1955, he was
i n possession of a Pakistani passport and a visa to which no
objection was taken by the Indian authorities. He did not
enter India clandestinely, and he is not being tried for
having entered India in violation of any |aw I ndeed his
visa was, admttedly extended by the appropriate  authority
up to May 22, 1965. As he was clearly a citizen of India at
the commencenent of the Constitution and the question  arose
whether he had lost Indian citizenship thereafter, the
Central CGovernnent had to deternmine under S. 9 of the
Citizenship Act the question of the acquisition of Pakistan
nationality by the respondent. This Court in Governnent of
Andhra Pradesh v. Syed Mbhd. Khano after referring to its
earlier decision in |zhar Ahmad Khan v. Union of India(l)
nmade t he foll owi ng observation :
"I ndeed, it is clear that in the course of the
judgenent, this Court has enphasi sed the fact
that the question as to whether a person has
lost his citizenship of this country and has
acquired the citizenship of a foreign country
has to be tried by the Central Governnment and
it is only after the Central GCovernment has
decided the point that the State Governnent
can deal with the person as a foreigner. It
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may be that if a passport from a foreign
CGovernment is obtained by a citizen and the

case falls wunder the inpugned Rule, t he
conclusion may follow that he has "acquired
the citizenship of the foreign country”-, but

that conclusion can be drawn only by the
appropriate authority authorised under the Act
to enquire into the question. Ther ef or e,
there is no doubt that in all cases where
action is proposed to be taken agai nst persons
residing in this country on the ground that
they have acquired the «citizenship of a
foreign State

(2) [1962] Supp. 3 S. C. R 235.

(1) [1962] Supp. 3 S. C. R 288.

499

and ~have lost in consequence the citizenship
of 'this country, it is essential that question
should be first considered by the Centra

CGovernment. In dealing with the question, the
Central CGovernment woul d undoubt edl y be
entitled to give effect to the inpugned R 3
in Sch. [N and deal with the matter in

accordance  with the other relevant Rul es
framed under the Act. The decision of the
Central’ Governnent about the status of the
person is the basis on which any further
action can be taken against him"
In that case an argument was raised on the authority of
| zhar Ahmad Khan’s case(l) that as soon as a person acquired
a passport froma foreign Governnent his citizenship of
India automatically came to an end, but it was repelled.
in Shuja-Ud-Din v. The Union of India and Another(2) this
pondent there was born in India in 1924 and had lived in
this "Country all along tiff about the end of 1954. At the
end of 1954 or the begi nning of 1955 he went to Pakistan
from where he-returned on January 20, 1955 on a /passport
granted by the Pakistan Governnent which had a visa endorsed
on it by the Indian authorities permtting himto stay in
this country wupto April 1955. He applied to the Centra
Governnment for extension of the tine allowed by the visa,
but there was no material to show what orders, if any, were
made on it. The respondent having stayed in this _country
beyond the tine specified in the visa, on Septenber 3, 1957
he was served with an order wunder s. ~3(2)(c) of the
Foreigners Act, requiring himto |eave India. On his
failure to conply with this order he was prosecuted under s.
14 of the Foreigners Act. H s defence was that he was an
I ndian national . The Magistrate trying him rejected his
defence and convicted himholding that he had di sowned
Indian nationality by obtaining a Pakistan passport-and that
by refusing to extend the tine fixed by the visa the Centra
CGovernment had decided that the respondent was a foreigner
under s. 8 of the Foreigners Act and that such a decision
was final. He was convicted by the Trial Court and the
convi ction was upheld by the Sessions Judge. The Hi gh Court
in revision set aside his conviction. On appeal this Court
hel d that neither the Magistrate nor the Sessions Judge was
conpetent to cone to a finding of his own that the
respondent, an Indian national, had di sowned his nationality
and acquired Pakistan nationality for under s. 9(2) of the
Citizenship Act that decision could only be made by the
prescri bed aut hority. The respondent in t hat case,
according to this Court, had becone an Indian citizen under
Art. 5(a) of. the Constitution when it
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(1) [1962] Supp. 3 S. C R 233
(2) [1962] 1 s., C. R 737.
500

came into force and there being no detention by the Centra

CGovernment that he had lost his nationality thereafter. the

order of the Hi gh Court acquitting himwas upheld.

in Shuja-Ud-Din v. The Union of India and Another (1) this

Court speaking through Gaj endragadkar, J. as he then was,

sai d:
"it is nowwell settled that the question as
to whether a person who was a citizen of this
country on January 26, 1950, has lost his
citizenship thereafter, has to be determ ned
under the provisions of section 9 of the
Ctizenship Act, 1955 (No. LVII of 1955).
There is al so no doubt that this question has
to be decided by the Central Covernment as
provi ded by Rule 30 of the Rules framed under
the Ctizenship Act in 1956. The validity of
section 9 as well as of Rule 30 has been up-
held by this Court in the case of |zhar Ahnad
Khan and Ors. v. Union of India and Os. It
has al so been held by this Court in The State
of Madhya Pradesh v. Peer Mhd. and Anr. (Crl.
Appeal No. 12 of 1961 decided on Sept. 28,
1962) that this question has to be determ ned
by the Central Covernment before a person who
was ‘a citizen of Indiaon January 26, 1950,
could  be deported on the ground that he
has lost  his citizenship rights thereafter
under s. 9 of the Citizenship Act.  Unless the
Central Governnent decides this question, such
a person cannot be treated as a foreigner and
cannot be deported fromthe territories of
I ndia."

In Abdul Sattar Haji Ibrahim Patel v. The State of

Gujarat(2), Gajendragadkar, C. J., speaking for a bench of

five Judges approved the decisions in the cases of /I|zhar

Ahrmed Khan(3) and Syed Mohd. Khan(4), it being  enphasized

that the decision of the Government of India is a condition

precedent to the prosecution by the State of any person on

the basis that he has lost his citizenship of India and  has

acquired that of a foreign country. That an inquiry  under

s. 9 of the Citizenship Act can only be held by the Centra

Covernment was again reaffirned by this Court in-Mhd. Ayub

Khan v. Conmi ssioner of Police, Madras (5).

In view of these decisions it seems to us to be obvious that

till the Central Governnent determ ned the question of the

respondent having acquired Pakistan nationality and had

t her eby

(1) C A No. 294 of 1962 decided on Cct. 30, 1962.

(2) C. A No. 153 of 1961 decided on Feb. 17, 1964.

(3) [21962] Supp. 3 S. C R 235.

(4) [1962] SUPP. 3 S. C R 288.

(5) [1965] 2 S. C. R 884.
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lost Indian nationality, he could not be treated as a

forei gner and no penal action could be taken against him on

the basis of his status as a foreigner, being national of

Paki stan. It is not the appellant’s case-before us that any

directions under the | aw governing foreigners were given to

the respondent after Novenber 5, 1964, which were disobeyed

entailing his prosecution, and indeed it is adnmtted that he

was not even inforned of the decision of the Centra

Government till March 29, 1965. It is also noteworthy that
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at the tine when the Central Governnent determined his
nationality he was being tried in this country by the
crimnal court after having been arrested and bailed out,
and he was not free to leave this country for proceeding to

Paki stan. In the background of these facts it appears to us
that the wi de charge as framed agai nst himwas m sconceived
and he could not be convicted of overstaying in this country
at least till he was duly found to be a Pakistani nationa

and to have ceased to be an Indian citizen. The order of
the Central CGovernnment is clearly final, and it has renai ned
unchal | enged by the respondent even after he was inforned of
this order on March 29, 1965. W have seen the proceedings
of the Central Governnent and we find that the respondent
had been given full opportunity of putting forth his case.
The binding nature of that order was not, and indeed it
could not be, questioned before us. The determination by
the Central Governnment- in this case could not have the
ef fect ~of retrospectively rendering a penal offence an act
which 'was not so at the time of its conm ssion. The
respondent even though held to be a Pakistani, and therefore
a foreigner, before the charge was framed against him is
entitled to the protection of our |aws.

As a result of the foregoi ng discussion, the H gh Court was
in our opinion right in setting aside the respondent’s
conviction on the charge franed. It will of course be open
to the Central Governnment to take such ‘suitable action
agai nst the respondent under the Foreigners Act or under any
ot her provision of the | aw which nmay be applicable to him
for the purpose of either deporting himor otherw se dealing

with him as is thought fit. ~This appeal,  however, nust
fail.
Y. P. S Appeal dism ssed.
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