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PETI TI ONER
MS. R M D C (MSORE) PRIVATE LTD.

Vs.

RESPONDENT:
THE STATE OF MYSORE

DATE OF JUDGVENT:
08/ 08/ 1961

BENCH

ACT:

Prize Competitions--State enactnent for control and tax on
such conpetitions--Central enactnent for control and
regul ation of such conpetitions, adopt ed by

St at e- - Subsequent _anendnent of State enactnent by State
Legi sl ature--Constitutional ~validity--Msore Lotteries and
Prize Conpetitions Control and Tax Act, 1951 (Mysore 27 of
1951), as anended by Act 26 of 1957, ss. 8, 12(1) (b), 15
Provi so--Prize Competitions Act, 1955 (42 of 1955), ss. 4,5
-Constitution of India, Arts. 252, 254,  Seventh Schedul e,
List Il, entries 34, 62.

HEADNOTE

The Mysore Lotteries and Prize Conpetitions Control and Tax
Act, 1951, was passed by the Mysore Legislature —arid cane
into force on February 1, 1952. Sone of the States
conpri sing the Union of India passed resolutions under Art.
252(1) of the Constitution of India authorising Parliament
to legislate for the control- and regulation of |Prize
Conpetitions, and in pursuance thereof Parliament passed the
Prize Conpetitions Act, 1955, which came into force on Apri
1, 1956, On February 23, 1956, the Msore Legislature
adopted the said Act by passing a resolution -under Art.
252(1) that "for the purpose of 'securing -uniformty in
| egi sl ation ... the control and regulation -of Prize
Conpetitions and all other matters ancillary thereto should
be regulated in the State of Mysore by the Prize Com
petitions Act, 1955". The appellants who were conducting
prize conpetitions in the State of Mysore since 1948 filed a
petition under Art. 32 of the Constitution challenging the
constitutional wvalidity of the Act, and obtained a stay of
the operation of the Act pending disposal of the petition
The judgnent of the Suprene Court disnmissing the petition
was given on April 9, 1957, and on August 31, 1957, an
Ordinance was issued, which later was enacted into-an Act,
Mysore Act 26 of 1957, by which the Mysore Act of 1951 was
amended under which, inter alia, all prize conpetitions
conduct ed between March 31, 1956, and August 31, 1957, were
brought within the purview of the anended Act. As a result
of this, the prize conpetitions which, as a result of the
stay of the operation of the Central Act of 1955, were
conducted by the appellants for the said period becane
[iable for taxation. The appellants chal | enged t he
constitutional validity of the amendnent on the grounds that
(1) the Mysore Legislature by adopting the Central Act was
no |longer conpetent to pass any lawin regard to prize
conpetitions because the whole matter
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i ncluding the power of taxation was surrendered in favour of
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Parlianment; (2) even if the whole power had not been surren-
dered the inpugned Act i.e., the Mysore Act as anended
violated Art. 252(2) inasmuch as it indirectly anended the
Central Act by adding a new nmethod of control by inposition
of penalties of a nonetary nature; (3) t he Mysor e
Legi sl ature could not anend an Act which stood repeal ed as a
result of the enactnent of the Central Act; (4) the Msore
Act as anended was repughant to the Central Act and was,
therefore, to the extent of repugnancy, void wunder Art.
254(1) of the Constitution; and (5) it was colourable
l egislation inasmuch as the tax was inposed on the prize
conpetitions with the object of controlling them

Hel d: (1) that by the adoption of the words "control and
regulation of prize conpetitions and all other matters
ancillary thereto" in'the resolution dated February 23,

1956, the Mysore Legislature did not surrender every natter
and power connected with prize competitions including the
power to tax:

B.R M D. Chamar baugwal a v. The Union of India, (1957) S.C. R
930, relied on.

(2) that the subject of "betting and ganbling" in entry 34

of List Il of the Seventh Schedule to the Constitution of
India and that of Il taxes on betting and ganbling” in entry
62 of List Il have to be read separately as separate powers,

and, therefore, when control and regulation of prize
conpetitions was surrendered to Parlianent by the resolution
dat ed February 23, 1956, the power totax could not be said
to have been surrendered;

In re The Central Province8 & Berar Art No. XIV of 1938,
(1939) F.C.R 18 and State of Bonbay v. B.MD. Chamarbaug-
wal a, (1957) S.C.R 874, relied on.

(3) that the tax inposed under the Mysore Lotteries and
Prize Conpetitions Control and Tax Act, 1951, was not by way
of penalty but was in the exercise of the power which the
State Legi sl ature possessed of imposing tax under entry 62,
and, consequently, the anendment of the Mysore Act of 1951
could not be said to be a new nethod of controlling prize
conpetitions nor was it a piece of colourable |egislation

K. C. Gajapati Narayan Deo v. The State of Oissa, (1954)
S CR 1, relied on.

(4) that the Prize Conpetitions Act, 1955, dealt wth
"betting and ganbling” in entry 34, whereas the taxing
sections of the Mysore Act related to "tax on betting and
ganbl i ng" under entry 62 and, therefore, Art. 252(2) was not
contravened by the anendrment of the Mysore Act,

232

State of Bonmbay v. R MD. Chamarbaugwal a, (1957) S.C R
874, relied on.

(5) that there was no anendnent of the Msore = Act ~ which
stood repealed nor was the retroactive operation of the
renmendi ng Act affected by Art. 254(1) of the Constitution
Deep Chand v. The State of Uttar Pradesh and others  (1959)
Supp. 2 SSCR 8, relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 517 of 1960.
Appeal fromthe Judgnment and order dated Novenber 20, 1958,
of the Mysore High Court in Civil Wit Petition No. 234 of
1957.

Porus A. Mehta, J. R (agrat and

G Gopal akri shnan, for the appellants.

N. C. Chatterjee, G Channappa, R Gopal akrishnan and T.
M Sen, for the respondent.
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1961. August 8. The Judgenent of the Court was delivered by
KAPUR, J. This is an appeal against the judgnent and order
of the H gh Court of Mysore dismissing the petition of the
appel l ants nade wunder Art. 226 of the Constitution. The
appel l ants. were conducting since the nonth of August 1948,
what were called "prize conpetitions”" in the State of Mysore
with the perm ssion of the Governnent of the erstwhile State
of Mysore. An Act called the Mysore Lotteries and Prize
Conpetitions Control and Tax Act, 1951 (Act 27 of 1951),
hereinafter called the "Mysore Act" was passed by the Mysore
Legi sl ature and cane into force as from June 21, 1951. The
Rul es made thereunder came, into force on February 1, 1952.
Previous to that the Bonbay Legislature had passed a simlar
Act called the Bonbay Lotteries and Prize Conpetitions
Control and Tax Act, 1948, which was amended in Novenber
1952. by the Bonbay Act 30 of 1952. |In Decenmber 1952 and
January 1953 petitions under Art. 226 were filed in the High
Court of Bonbay chall enging the Bonbay Act. On January 12,
1955

233

t he Bombay Hi gh Court hel dthat the provisions of the Bonbay
Anmendnent Act above referredto were unconstitutional and
that the taxes inposed under the provisions of that Act were
hit by Art. 301 of the Constitution. The result of that
judgrment was that though prize conpetitions could be
controlled by the States within their respective borders,
their ramfications beyond those borders could only be dealt
with by action under Art. 252(1) of the Constitution. It
was for that reason that the States of Andhra, Bonbay,
Madr as U P., Hyderabad, Madhya, Bharat, Pepsu and
Saurashtra passed resolutions under Art. 252(1) of the
Constitution authorising Parlianent to |egislate for the
control and regulation of prize conpetition% and in
pursuance thereof Parliament passed the Prize Conpetitions
Act (Act 42 of 1955) hereinafter called the "Central @ Act"
whi ch  Received the assent of the President on Cctober 22,
1955, and cane into force on April 1, 1956. On February 24,
1956, the Mysore Legislature passed a, resolution’ adopting
the said Act. The resolutions passed by the various States
and the resolution passed by the Mysore Legislature will be
quoted in a later part of this judgnent.

On April 7, 1956, the appellants filed a petition under Art.
32 of the Constitution in the Supreme Court challenging the
validity of the Central Act but that petition was dismn ssed
and is reported as R M D.C. Chamarbaugwal a-v. The Union of
India (1). The appeal agai nst the Bonbay judgment declaring
the Bonbay Act to be unconstitutional was brought in this
court and, was allowed and that case is reported as State of
Bonbay v. R M D. Chamarbaugwal a (2) . During the pendency
of their petition under Art. 32 the appellants applied for
and wore granted a stay of the operation of the Central Act
pendi ng the di sposal of the said wit petition. This was on
April; 16, 1956. The judgnent of the Supreme Court in that
petition was given. on April 9, 1957. On August 31, 1957,
t he

(1) [1957] S.C.R 930, 939.

(2) [1957] S.C.R 874, 929.

234

Mysore Lotteries & Prize Conpetitions Control and Tax
(Amendrent) Ordi nance, 1957 (Ord. 6 of 1957) was issued by
the Governor of Mysore and thus for the period of about 16
nonths the appellants carried on prize conpetitions as
bef ore.

The Ordi nance was enacted into an Act on Septenber 28, 1957,
which is Msore Act 26 of 1957. Certain anendrments were
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made by this in the Mysore Act as originally passed in 1951
As a result of this anendnment the definition of prize
conpetition was anended the definition as given in the
Central Act was adopted and ss. 8 & 9 of the Msore Act.
were omitted with retrospective effect fromApril 1, 1956;
cl.(b) of sub-s. (1) of s.12 was anended and certain words
referring to |icences under s.8 were retrospectively omtted
and retrospective effect was given to the Msore Act as
amended. By adding a proviso to s.15 of the Mysore Act al
"prize conpetitions conducted between March 31,1956, and
August 31 1957, were brought within the purview of the
amended Act. Thus the prize conmpetitions which as a result
of the stay of the operation of the Central Act were
conducted by the appel |l ants becane subject to the operation
of the Mysore Act as anended. The appellants on Septenber
10, 1957, were called uponto file their returns but at
their request for extension of tine, they were given another
15 days in which tofile their return. They filed their
return but under protest. The gross collections were of a
sum of . ‘Rs. 26, 47,147-5-9 and on that the appellants were
“cal |l ed open to pay up provisionally® a sumof Rs. 3,30, 893-
7-0. As the noney was not paid within the tine specified
proceedings were taken wunder s. 6 (1) of the Revenue
Recovery Act, 1890 (Central Act 1 of 1890), and certain
properti es noveabl e and i moveabl e were attached 'and one of
the properties was sold and the price so realised was
deposited in the Governnent treasury.
The Mysore anendi ng Act was challenged in the H gh Court of
Mysore by a petition under Art, 226 which was di sm ssed on
Noverber 20, 1958
235

and against that judgment and order this appeal 'has been
brought pursuant to a certificate of the, H gh Court. under
Art. 132 (1) of the Constitution. The Certificate was
confi ned to the interpretation of Art. 252 of t he
Consti tution. The respondent in the present appeal is the
State of Mysore.
The challenge to the constitutionality of the Mysore Act was
on the ground that (1) the Mysore Legislature by. adopting
the Central Act was no |onger conpetent to pass any law in
regard to prize, conpetitions because the whole natter
i ncluding the power of taxation was surrendered in favour of
Parliament. (2) Even if the whole power had not been
surrendered the inpugned Act i.e. the, Mysore Act as anended
violated Art.252(2) of the Constitution ~inasnuch _as it
indirectly amends the Central Act by adding a new nmethod of
control by inposition of penalties of a nonetary nature. (3)
The Mysore Legislature could not anend an Act - which stood
repealed as a result of the enactnment of the Central /Act.
(4) The Mysore Act as anmended was repugnant to the Centra
Act and is therefore, to the extent of repugnancy, void
under Art. 254 (1) of the Constitution and (5) it was col or-
able legislation in as much as the tax was inmposed on the
prize conpetitions wth the object of <controlling them
Certain other questions relating to the legality of the
i mposition of the tax and the proceedings for the recovery
of the tax were also raised but on all these points the Hi gh
Court found against the appellants
The first question, raised before us is the effect of the;
resol ution passed by the, legislatures of the States above
nmentioned and of the resolution passed by the Msore
| egi sl ature adopting,the central Act. The resolution Passed
by the States was in the follow ng ternmns.

"This Assenbly do resolve that it is desirable

that control and regulation of Prize
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Puzzle conpetitions and all other natters
consequential and incidental thereto insofar
as these matters are matters with respect to
whi ch Parliament has no power to make |laws for
the States should be regulated by Parlianent
by | aw. "
The two Houses of the Msore Legislature
passed the followi ng resolution on February
23, 1956 *and February 21, 1956, respectively
Resol uti on passed by the Mysore Legislative
Assenbly on 23rd, February, 1956.
"Wher eas for t he pur pose of securing
uniformty in legislation it is desirable that
the control —and regulation of Prize Conpe-
titions and all other nmatters ancillary
thereto should be regulated in the State of
Mysore by the Prize Conpetitions Act, 1955
(Central Act 42 of 1955) passed by Parlianent;
Now, therefore, in pursuance of C ause, (1) of
Article 252 of the Constitution, this Assenbly
resol ves that the Act aforesaid be adopted by
the State of Mysore."
It was contended that by these resolutions the
| egi sl atures of the wvarious St ates had
surrendered their power ~of legislation in
regard to the "control and regulation of prize
puzzl e conpetitions ~and all other nmatters
consequenti al and-incidental thereto and had
thus no legislative power left in regard to
that matter including the power to tax.
Article 252 provides
Art. 252(1) "If it appearsto the legislature
of two or nore, States, to be desirable that
any of the mtters with respect to which
Parliament has no power to nake |aws for the
States except as provided in articles 249 and
250 should be regulated in such States by
Parliament by law, and if resolutions to that
effect are passed by all the Houses of the
| egi sl atures-of those States, it shall  be
[ awf u
237
for Parliament to pass an, Act for - regulating
that matter accordingly, and any Act so passed
shall apply to such States and to ~any other
State by which it is adopted afterwards by
resol ution passed in that behal f by the  House
or, where themare two Houses, by each of the
Houses of the Legislature of that State.
(2) Any Act so passed by Parlianent @ maybe
amended or repealed by an Act of Parlianent
passed or adopted in |ike manner but shall
not, as respects any State to which it
applies, be amended or repeal ed by an Act of
the Legislature of that State."
The result of the passing of a, resolution under Art. 952(1)
is that any matter with respect to which Parliament has no
power to enact |aws beconmes a matter for the regul ation of
whi ch Parlianment becones enpowered to pass any Act, and such
Act, if passed by the Parlianment, becones applicable to the
States passing the resolution or adopting that Act. Sub-
clause (2) of that Article provides that any such Act nmay be
amended or repealed by an Act of Parlianent in the 1like
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manner i.e. in the manner provided in cl. (1) and it cannot
be anended or repeal ed by the Legislature of the State or
States passing the resolution. The question then arises do
the resolutions as passed and particularly the wor ds
"control and regulation of prize puzzle conpetitions and al
other matters ancillary thereto" surrender the whol e subject
of prize conpetitions to the Central Parliament i.e. every
matter and power connected therewith including the power to
t ax. The argunent raised was that the |anguage of the
resolutions was w de enough to conprise the |egislative
power under entries 34 and 62 of List Il the former dealing
with betting and ganbling” and the latter with taxation of
| uxuries including "betting and ganbling". One of the
net hods of control and regulations, it was subnmitted, is by
238
taxation and as the power ; to control, and regul ate and al
powers ancillary to the subject were surrendered the power
to ’'tax, being included- therein was al so surrendered. In
support of this -Argunent reliance was placed on. certain
judgrments. of the Anerican Suprene Court. The first case
relied upon was. Rudol ph Hel'en V.- United States (1). In that
ease the question was about the jurisdiction of the United
States District Court which, depended upon the nature-. of
-the, inposition of -an, additional- duty i.e. whether it
was penalty or’ /not. The inposition, was held to be a
penalty as it was not inposed for the purpose of revenue but
was based -upon the particular act of the inporter i.e. his
underval uati on of the goods inported; in other words this
additional sum was a penalty for~ underval uation whether
i nnocently done or not and whether it was called.a further
sum or an additional duty 'the anpunt inposed was not a duty
upon inported article but a penalty and nothing el se.
The next case relied upon was J.- W Bailey v.. Dexe
Furniture Conpany (2). That was a case of col orabl e
exercise, of legislative power. <Under the Child Labour Tax
Law a tax of 10% of the net profits of the year could be
i nposed upon an enpl oyer and knowingly during any portion of
the taxable period enployed children within certain age-
l[imts irrespective of whether only one child was enployed
or several, This was held not to be a valid exercise by
Congress of power of taxation but- an wunconstitutional
regulation by the wuse of the tax as a penalty for the
enpl oynent of child labour in the States which was
exclusively a State function. That case was one -in which
the Congress exercised its. power of regulation by inposing
a tax by way of penalty in,order to prevent the enploynent
of child...labour and thus by If the exercise of the power
which it possessed i.e. of
(1) (1903)188 U.S.605: 47 L.Ed. 614. (2) (1922)259 U.S. 33:
66 L. Ed. 817.

239
taxation it tried to regul ate a subject over which it had no
jurisdiction and that really was the matter which was
deci ded by the American Supreme Court.
The next case relied upon was d oucester Perry Th (conpany
v. Commonwealth of Pennsylvania (1). That was a case of
interstate commerce and it was hold that no State could
i mpose a tax on that portion of interstate comrerce which is
involved in the transportati on of persons and property what -
ever be the instrunmentality by which it is carried on. The
t ax there was levied upon receiving and |[|anding of
passengers and freight which was held to be a tax on
transportation i.e., upon comrerce. between the two States
i nvol ved in such transportation. The follow ng passage in
the judgment of Field, J., at p. 162 was relied upon by
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counsel for the appellants

"The Power to regul ate that comerce, as well

as comerce with foreign nations, vested in

Congress is the power to prescribe the rules

by which it shall be governed that is, the

condi tions upon which it shall be conducted

to determine when it shall be free, and when

subj ect to duties or other exactions."
But these observations were nmade in a different context,
i.e., whether the tax could be levied upon transportation
made in ferry boats which passed between States every hour
of the day and as this transportation was wthin the
conmerce clause no tax could be levied by the States.
Ref erence was next nade to certain observations nade in the
State of Bombay v. R M'D. chanarbaugwala (2) which was an
appeal against the judgnent of the. Bonbay High Court.
Das, C. J., observed at p. 926

"The fact that regul atory provisions have been

enacted to control ganbling by issuing

(1) (1885) 114 U.S. \196: 29 L. Ed. 158. (2)

[1957] S.C. R 874, 929.

240

i cences and by inmposing taxes does not in any

way alter ~the nature, of ganbling which is

i nherently vicious and pernicious."
In that case no question as to the neaning of the word
“control and regulation" arose nor- whether those words
included the power 'of taxation. ~All that the Court was
called wupon to decide was whether prize conpetitions were
trade, comrerce or business or were anti-social activities.

It was then argued that it was because of the decision by

the Bonbay H gh ’'Court in State of Bonbay v. R M D
Chamar baugwal a (1) whereby the tax inposed on prize
conpetitions was struck down as contravening Art. | 304(b),
that the wvarious States conbined together and passed the
resolution wunder Art. 252(1) of the Constitution. The
object of the resolutions, it was submtted, was to get over
the unconstitutionality pointed out by the Bonbay H gh Court
and therefore the resolutions were passed in the |anguage
used therein, i.e., for the control and regulation of prize
conpetitions which power was transferred and surrendered to
Parliament along with the powers incidental —and ancillary
thereto which nmust include taxation. It was further ~argued
that as Parliament had failed to inpose any tax it~ inplied
that it had refused to do so. In support of this argunent
reliance was placed on Sabi ne Robbins v. Taxing District of
Shel by County, Tennessee (2). It was there held that where
the power of the Legislature is exclusive its (failure to
nmake express regulation indicated its will that the subject

shall be left free fromany restriction or inposition. The
pi vot of the appellants’ argument is that the words "contro
and regulation" and ,’incidental and ancillary thereto"

i ncluded power of taxation but this argunent is not  well
f ounded. The power in regard to betting and ganbling is
contained in entry 34 of the State List which as foll ows .
Entry 34: "Betting and ganbling".

(1) 1. L. R [1955] Bom 680.
(2) 30 L. Ed. 694.
241

The power of taxation is contained in entry 62 which is as
under

Entry 62 . "Taxes on luxuries including t axes on
entertai nments., anusenents, betting and ganbling."

In the Indian Constitution as it was in the Government of
India Act the power of legislation is distributed between
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the Union and the States and the subjects on which the
respective Legislatures can |egislate are enunerated in the
three ’'Lists and in the Articles of the Constitution
provision is nmade as to what is to happen if there is a
conflict between the Statutes passed by Parliament and the
Legislatures of the States. The peculiar nature of the
Indian Constitution in regard to the enunerati on of powers
inthe entries in the Lists was enphasi sed by Gwer, C. J.,
inre The Central Provinces & Berar Act No. XV of 1938 (1)
at p. 38 and by Sulainman, J., at pp. 73 and 74. Qwer,
C.J., said:-
"But there are few subjects on which the
deci si on of other Courts require to be treated
with greater caution than that of federal and
provinciall powers, for in the last analysis
the deci si on-nust depend upon the words of the
Constitution which the Court is interpreting
and since no two Constitutions are in
identical terms, it is extrenely unsafe to
assume that a-decision on one of themcan be
applied w thout ~qualification to anot her
This nmay be so even where the words or
expressions used are the sane in both cases
for, a word or a phrase may take a col our from
its cont ext and Dbear di fferent senses
accordingly."
(1) [1939] F.C R 18,38, 73, 74.
242
At p. 74 Sul ai man, J., observed:
"The heads have been separately specified in

great detail ; and a special head "'taxes on
the sale. of goods" has been assigned to the
Provinces, which did not at all find a

separate and distinct place in the State or
Provinci al List of any of the Domi nions.  This
peculiarity is a unique feature of the Indian
Constitution, having an inportant bearing on
the present case, as taxes on Bal es have been
adopt ed as a post-war neasure in nost
countries.”
The entries in the Lists have to be read in accordance with
the words enployed and it will be wholly —unjustified in
forcing into thema nmeaning which they cannot reasonably
bear. See Brophy v. Att. Gen. of Mnitoba (1) Simlar
observations were nade by Lord Wight, M-R in Janes v.
Conmmonweal th of Australia (2) and both these oases were
guoted wth approval in re The Central Provinces and Berar
Act No. XIV of 1938 (3) by Sulaiman, J. Thus the subject of
"betting and ganbling” given in entry 34 of List Il and the
taxes on betting and ganbling as given in entry 62 of /' List
Il have to be read separately as separate powers and
therefore when control and regulation of prize conpetitions
was surrendered to Parliament by the resolutions above
guoted the power to tax under entry 62 of List Il which is a
separ ate head, cannot be said to have been surrendered. See
the observations of Das, C. J., in State of Bonbay v. R M
D. Chamar baugwal a quoted a little later in this judgnent.
The schene of the Indian Constitution and distribution of
powers wunder it are entirely different fromwhat it is in
Amrerica and therefore the construction of the entries in the
manner contended for by the appellants woul d be erroneous.
It was then contended that a tax nust be
(1) [1895] A.C. 202, 215.
(2) [1936] A.C. 578, 613.
243
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| evied for the purpose of revenue and cannot be for purpose
of control and that in the Mysore Act was really colourable
legislation in that the inpugned tax had been levied for the
purpose of controlling prize conmpetitions although it was
given the formof a tax. It may be renmarked that the Court
in construi ng and interpreting the Constitution or
provi sions of an enactnent has to ascertain the neaning and
intention of Parliament fromthe |anguage used in the
statute itself and it is not concerned with the notives of
Parliament. To use the |anguage of Gwer, CJ., inre, The
Central Provinces and Berar Act No XV of 1938 (1)
"It is not for the Court to express, or indeed
to entertain, any opinion on the expedi ency of
a particular piece of legislation, if it is
satisfiedthat it was within the competence of
the Legi sl ature which enacted it ; nor will it
allow itself to be influenced by any
consi derations of policy, for these lie wholly
outside its sphere."
Sim | ar observations in regard to the doctrine
of colourable legislation were nade by
Mukherjea,” J.,  (as he then was), in K C
Gaj apat i Narayan Deo & OQthers v. The State of
Oissa (2), where it was observed
"I't 'may-be nmade clear at the outset that the
doctrine of colourable |egislation does not
invol ve any question of bonafides or nmala
fides 'on the part of the |legislature. The
whol e doctrine resolves itself into t he
guesti on of conpetency of a particul ar
| egi slature to enact a particular |aw | f
"the legislature is conpetent to  pass a
particular law, the notives which inpelled it
to act are really irrelevant. On the ' other
hand, if the | egislature | acks conpetency, the
guestion of notive does not arise at all
Whet her a
(1) [1939] F.C.R 18, 38, 73, 74.
(2) [1954] sS.C.R 1, 10.
244
statue is «constitutional or not is thus.
al ways a question of power.™
Therefore if the Mysore Legislature had the
power, which in our opinion, it had and it had
not surrendered its power to Parliament which
in our opinion, it had not then it cannot be
said that the inmposition of the taxis a piece
of colourable legislation and is on  that
ground unconstitutional. It will be opposite
to quote at this stage the observations of
Das, C. J., in the State of Bombay v.. R MD.
Chamar baugwal a (1): -
"For the reasons stated above, we have cone to
the conclusion that the inmpugned lawis a law
with respect to betting and ganbling under
entry 34 and the inpugned taxing sectionis a
law with respect to atax on betting and
ganbl i ng under entry 62 and that it was within
t he | egi slative conpetence of the State
| egislature to have enacted it. There is
sufficient territorial nexus to entitle the
State legislature to collect the tax from the
petitioners who carry on the prize conpetition

through the medi um of a newspaper printed and
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publ i shed outside the State of Bombay."
Thus the Central Act is with respect to betting and ganbling

under entry 34 of List Il and the taxing sections of the
Mysore Act are with respect to a tax on betting and ganbling
under entry 62. It is also instructive to note that
Venkat arama Ayyar, J., in B. MD. Chamarbaugwala v. The

Union of India (2) in construing the |language of the
resolution was of the opinion that the use of the word
“control and regulation" was requisite in the case of
ganbl i ng and as regards regul ati on of conpetitions involving
skill nere regul ation woul d have been sufficient.

In view of our finding that by passing the resolution the
States did not surrender their power of taxation it cannot
be said that al. (2) of Art. 252

(1) [1957] S.C.R 874, 929.

(2) [1957] S.C.R 930, 939.
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of the Constitution was violated by the amendment of the
Mysore Act ; nor can it be said that inreality it was a

pi ece of colourable legislation by an indirect attenpt to
amend the Central Act and a new method of control was
devised by inposing a penalty under the name of tax. We
have already held that the tax inmposed under the Mysore Act
was not by way of penalty but was the exercise of the power
which the | egislature possessed of inmposing tax under entry
62.
The next contention raised was that after the passing of the
Central Act, s.12(1)(b) of the Mysore Act becane, void
because of the provisions of Art. 254(1) of the Constitution
whi ch provides :
Art. 254(1) "If any provision of a |aw made by
the Legislature of a State is repugnant to any
provision of a law made by Parlianment. which
Parliament is conpetent to enact or ' to any
provision of an existing lawwith respect to
one of the matters enumerated in the
Concur rent Li st, then, subject to the
provisions of clause (2) the law made by
Par| i ament whether passed before or after the
law nade by the Legislature of such State or
as the case may be, the existing 1law shal
prevail and the |aw made by the Legi sl ature
of the State shall, to the extent of the
repugnancy, be void."
It was contended that because of the repugnancy between the
Central Act and the Mysore Act in regard to licensing al
provi si ons which had any reference to licensing becane void
under Art. 254(1) and if they were void they could not be
amended. On behalf of the State it was submtted that  Art.
252(1) was a conplete code by itself and Art. 254 was

i nappl i cabl e because the latter Article Ii-ke its
predecessor, s.107 of the Governnent of India Act, | 1935,
applied where the repugnancy arose under List IIl of the
Constitution i.e., the
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Concurrent List. It is not necessary to decide this Ilatter

contention or to refer to cases which have been relied upon
i.e. Megh Raj v. Allah Rakhia (1) or Deep Chand v. The State
of Utar Pradesh & Others (2) The inconsistency would
operate on that portion of the Mysore Act which becane
repugnant to ss. 4 and 5 of the Central Act as to
prohibition of prize conpetitions and licensing. of prize
conpetitions e.g., s.8 of the Mysore Act and consequently
that portion of s.12(1)(b) which deals with taxes in respect
of prize conpetitions for which a |licence had been . ot ai ned
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under s.8 might be said to have becone void and not the
rest. Therefore by the omission of words "for which a

licence had been obtained", under s.8, the rest of the
clause would be valid. The effect of the amending Act is
that the above mentioned words were deenmed to have been
omtted as fromApril 1, 1956, and the rest of clause (b) is
not repugnant to any of the provisions of the Central Act.
Article 254(1) therefore did not make s.12(1)(b) wholly
void. Al that it did was that the portion which refers to
i censi ng becane repugnant but it did not affect the rest of
the section. At the time when the Mysore Act was passed it
was within the |egislative power of the Mysore Legislature
and it my be that it was rendered wunconstitutional by
reason of ss. 4 and 5 in the Central Act but that portion
whi ch deals with taxation cannot be held to be void because
as a result of the Amending Act the words which were
repugnant to the  provisions of the Central. Act were
subsequently declared by. the Mysore Legislature to be
deened' to have been omtted as fromApril 1, 1956, the day
when the Central Act cane into force. This is in accord
with the viewtaken in Deep Chand v. The State of Uttar
Pradesh and Qthers(2), i.e., the doctrine of eclipse could
be invoked in the case of a 'l aw which was valid when made
but was rendered i'nvalid by a supervening constitutiona
i nconsi stency. Thi's
(1).(1947) L. R 74 1. A 12,109.
(2) [1959] Supp. 2 S. C R 8, 24,42.
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di sposes of the challenge to the constitutionality of the
Mysore Act on the five points set out above.  Therefore the
| aw may be sunmed up as follows

(1) By passing the resolutions as to contro

and regulation the power to tax had not been

surrendered to Parlianment.

(2) The anmending Act was not a new met hod of

controlling prize conpetitions nor was it a

pi ece of col ourable(legislation

(3) There was no anmendnent of an Act /which

st ood repeal ed nor - was t he retroactive

operation of the Arendi ng Act affected by Art.

254(1) of the Constitution.
The next three objections to the legality of the assessnent
were: (1) that the assessnent was provisional which was not
contenplated wunder the Act ; (2) there should have been a
fresh notification after the amendnent of the Mysore Act and
(3) at the time when the recovery proceedi ngs were taken the
tax had not becone due as it was payable within a week which
had not expired. On Septenber 10, 1957,  the Deput y
Conmi ssi oner, Bangalore, called upon the appellants to
produce accounts in respect of prize conpetitions conducted
as fromApril 1, 1956, up to the date of the closure of the
conpetitions and three days were given to conply with that
notice. Their reply was that the O di nance under which the
noti ce was issued was unconstitutional and illegal and they
also asked for thirty days in which to prepare their
statenments but they were granted a period of fifteen days
only. They agreed to file their statenents within the tine
al | owed though under protest. These statenents wer e
submtted on October 9, 1957, and at the end of the
statenments which showed a gross collection of Rs. 26,47, 147-
5-9, there was the foll ow ng endorsenent :-

"The above figures of collections are verified

partly wth available bank statenents and

partly with the books of accounts and are
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subject to reconciliation between the anount
as per |edger and that as above. The conmm s-
sion and expenses deducted by Collectors are
accepted as per certificate of the Managenent

and the State Account. Col | ecti ons are
verified only with. the Collection Register.
(Sd. ) .o

Chartered Accountants."

Under this the Deputy Conmi ssioner wote a

letter on Cctober 16,1957, in which it was

sai d:

"You are, hereby <called upon to pay up

provi si onal |y a sum of Rs. 3,30,893-7-0

towards tax anmount to the Reserve Bank of

India and forward the challan in token of pay-

ment to this office within a week."
As the tax was not paid the ~provisions of the Revenue
Recovery Act were resorted to. ' This cannot be said to be a
provi si onal assessment . The” return submitted by the
appel l ants —as far as it went was accepted and on that the
tax was -demanded which was not a case of provisiona
assessment at all but as was held by the High Court it nust
be taken to be a final assessnent and if and when any
further assessment  or -a revised assessnment is made the
guesti on may becone relevant.
The next question/  As to the necessity of a fresh
notification, the subm ssion is equally unsubstantial. Its
legality depends 'upon the constitutionality of anmended
s.12(1)(b) and if that is valid, as we have held it to be,
the notification is equally valid. The notification was
only in regard to the rate of taxation and had no reference
to the obtaining or not obtaining of the |licence.
The last point raised was that the tax was payable within a
week which had not expired. As we have pointed out the
noti ce of demand called upon the appellants to pay the sum
therein specified and to produce the challan in token of
paynent
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within a week. It is not the case of the appellants that
they had paid or-were in a position to produce the challan
within a week. It was not an order naking the tax payable
within a week. These objections, in our opinion, are

wi t hout substance and are therefore overrul ed.

In the result this appeal fails and is dism ssed with costs.
Appeal disnissed
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