http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER:
CUMBUM ROADVAYS (P) LTD.

Vs.

RESPONDENT:
SOMUJ TRANSPORT (P) LTD. AND OTHERS

DATE OF JUDGVENT:
10/ 12/ 1965

BENCH

WANCHOO, K. N.

BENCH

WANCHOO, K. N.
GAJENDRAGADKAR, P.B. (QJ)
H DAYATULLAH, M
RAMASWAM ;. V.
SATYANARAYANARAJU, P.

Cl TATI ON
1966 AIR 1366 1966 SCR (3) 7

ACT:

Mot or Vehicles Act (4 of 1939)-Appellate Tribunal disposing
of seven appeal s agai nst order of State Transport Authority
by consol i dated appellate order--only one party challenging
order of Tribunal before Hi gh Court-H gh Court whether can
ask Tribunal to rehear appeals of parties which did not go
to the High Court.

HEADNOTE

The Regi onal Transport Authority South Arcot granted a 'stage
carriage permt on the route Kunbakonamto Neiveli  to the
first respondent out of a |arge nunber of applicants. Thi s

led to seven appeal s agai nst the grant of the permt ~before
the State Transport Appellate Tribunal. They were heard
together and the Tribunal set aside the order of the
Transport Authority granting the permt to the first
respondent and instead granted the permt to the appellant:
Thereupon the first respondent filed a wit petition in the
H gh Court at Madras chall enging the order of the Appellate
Tribunal. A single Judge of the Hi gh Court relying on this
court’s decision in D. Rajagoapala Naidu v. State Transport
Appel l ate Tribunal and Ors. allowed the wit petitions. In
B. Raj agopala Naidu’'s cam this Court had held t hat
CGovernment Order No. 1298 issued by the Governnent of Madras
under s. 43A as introduced by the Madras Amendi ng Act No. 20
of 1948 in Mdtor Vehicles Act No. 4 of 1939, could 'not be
i ssued wunder that section inasnuch as it purported to  give
in respect of matters which had been entrusted to Tribunals
constituted under the Act and which had to be dealt with by
them in a quasi-judicial manner. Against the order of the
single Judge letters patent appeal was filed by the present
appel l ant. The Division Bench the appeal, but renmanded the
case to the Appellate Tribunal for reconsidering the natter
in the light of the decision in B. Rajagopala Naidu s case.
In the peculiar circunstances of the case the H gh Court
directed that all the seven appeal s which had been disposed
of by the Appellate Tribunal by a single order should be
reconsidered as the taint affected the entire appellate
order which was one. The appellant came to this Court by
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speci al | eave.

the material questions that canme up for consideration were
whet her the High Court was right in remanding the case to
the Appellate Tribunal and not to the Transport Authority,
and whet her the H gh Court was right in asking the Appellate
Tribunal to revive and re-hear all the appeals even of
those parties which had not gone to the H gh Court.

HELD : (i) The Appeal Court rightly pointed out that there
m ght be public inconvenience specially in the natter of new
routes if the order of the Transport Authority is also set
aside with the result that such new routes would be without
any transport facility. It is therefore always a question
to be decided in each case whether the remand should be to
the Appellant Tribunal or the Transport Authority. In nost
cases it would be proper if the remand is nmde to the
Appel late Tribunal. [11 P. G

8

(ii) Even though all the appeals with respect to one route
may have been di sposed of by a single appellate order in
form in reality the appellate order consists of as many
orders as there are appeals disposed of thereby. In the
present case if none of the parties concerned in the seven
appeals had conme to- the High Court in wit proceedings
within reasonable time, the order of the Appellate Tribuna
woul d have becone final, even though it mght have been
i nfluenced by the Government Order in question. The High
Court had no jurisdiction to interfere with the orders of
the Appellate Tribunal either in favour or  against the
parties which had not cone to it. The remand was therefore
to be confined only to those parties which cane to the High
Court. [12 C(Q

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal s Nos. 907 of
1964 and 150 and 363 of 1965.

Appeal s by special |eave fromthe judgnent and orders dated
May 1, 1964, Cctober 5, 1964 and April 22, 1964, of the
Madras High Court in Wit Appeals Nos. 215 of 1962, 74 of
1964 and 151 of 1963 respectively.

M N. Rangachari, M K Ramamurthy, R K- Garg, D P
Singh, and S. C. Agarwal, for the appellant (in C A _No. 907
of 1964).

G Ramaswany, for the appellant (in C. A No. 150 of 1965).
M C. Setalvad, and G Ranmaswany, for the appellant (in
C.A. No. 363 of 1965).

K. K Venugopal, S. Thirumalai and R Copal akri shnan, for

respondent No. 1 (in all the appeals).

M K. Ramanurthy, for intervener No. 1.

N. G Kri shna lyengar and R Gopal akri shnan. for
i ntervener

No. 2.

The Judgrment of the Court was delivered by

Wanchoo, J. These appeals by special I|eave raise conmon
guestions and will be dealt with together. W shall set out

the facts in C. A 363 to understand the questions raised in
these appeals. The Regional Transport Authority South Arcot
granted a stage carriage permt on the route Kumbakonam to
Neiveli to the first respondent out of a large nunber of
applicants. This Led to seven appeal s against the grant of
the permt before the State Transport Appellate Tribunal

Those seven appeals were heard together by the Appellate
Tribunal and it set aside the order of the Transport
Authority granting the permt to the first respondent and
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instead granted the permt to the appellant. This was on
August 7, 1962. Thereupon the first respondent filed a wit
petition in the high court at nadras chall enging the order
of the Appellate Tribunal. This wit petition cane up for
hearing on March 5, 1964 before a | earned Single Judge. On
the sane date, this Court decided in B. Rajagopala Naidu v.
State Transport Appellate Tribunal and others(1) t hat
CGovernment Order No. 1298 issued by the Governnent of Madras
under s. 43-A as introduced by the Madras Amendi ng Act No.

XX of 1948 in the Mdtor Vehicles Act, No. IV of 1939, could
not be issued under that section inasmuch as it purported to
give directions in respect of mtters which had been
entrusted to tribunals constituted under the Act and which

had to be dealt with by themin quasi-judicial manner. In
consequence this Court set aside the order of the Appellate
Tribunal in that case as it was based on the provisions of

the i npugned Governnent Order. -~ The decision of this Court,
it seens, was brought to the notice of the learned Single
Judge, and following that decision, he allowed the wit
petition ' on March 10, 1964 and quashed the order of the
Appel  ate Tribunal leaving it free to dispose of the appea
afresh if it could do so or renit the matter in its turn to
the Transport Authority for fresh disposal. This led to a
Letters Patent Appeal by the present appellant which was
di sposed of by a Division Bench of the H gh Court. on Apri
22, 1964. The Principal argunent before the Appeal Court
was that every order of the transport  authority or the
appel l ate tribunal '‘need not be quashed in wview of the
decision of this Court in Rajagopala Naidu' s case(l), but
only those orders should be quashed which had proceeded on
the basis of the Government Order referred to above. |t was
further contended that the present order of ~the Appellate
Tri bunal had not proceeded on the basis of° the Gaovernnent
Order referred to above and therefore need not be quashed.
The Appeal Court did not accept the contention that the
order of the Appellate Tribunal in the present case was not
vitiated by being based on the Governnent Order in question
It consequently dismissed the appeal. It then considered
the question as to what order should be passed in the
ci rcunst ances, and whether the matter should be renanded to
the Transport Authority or to the Appellate Tribunal for
disposal. It took the viewthat if in every case the renand
was nmade to, the Transport Authority it would lead to
serious public inconvenience, for the consequence of the
quashing of order,% of the. Transport Authority would be
that stage carriages on nany routes woul d stop plying. The
Appeal Court therefore thought that unless there were
exceptional reasons it would be sufficient if the order of
the Appellate Tribunal al one was quashed and

(1) [1964] 7 S.C R 1.

Sup. d /66-2

10

the matter remitted to it for consideration untramelled by
the CGovernment Order in question. Finally the Appeal Court
consi dered the question as to which parties should be heard
again by the Appellate Tribunal on remand. It was contended
bef ore the Appeal Court that only the parties which cane to
the H gh Court by way of wit proceedings should be heard by
the Appellate Tribunal and not others who mght have
preferred appeals to the Appellate Tribunal but had not
proceeded further by way of wit proceedings to the High
Court. The Appeal Court was unable to accept this
contention and was of the view that in the peculiar
situation that had arisen all the appeals that had been
di sposed of by a single appellate order shoul d be
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reconsi dered by the Appellate Tribunal as the taint affected
the entire appellate order which nust be considered as one.
The Appeal Court therefore ordered that the Appellate
Tri bunal should consider all the seven appeals that had been
filed before it, even though only one of the appellants
before the Appellate Tribunal had cone to the Hi gh Court by
way of wit proceedings. The Appeal Court having refused to
grant |eave, the appellant got special l|eave from this
Court; and that is how the matter has conme up before us.
Three points have been urged before us on behalf of the
appel I ant, namel y-
(1) The Appeal Court was not right in com ng
to the conclusion that the order of the
Appel |l ate Tribunal had been influenced by the
Governnment Order in question
(ii) The respondent could not be heard to say
that the Government Order in question was bad
as'it had relied on the said Government Order
before the Transport Authority; and
(iii) The Appeal Court was not right in
hol ding that all the appeals which had been
di sposed of by one order by the Appellate
Tri bunal” shoul d be revived and re-heard when
only ‘one -of the appellants had come to the
H gh/ Court by way of wit proceedings, and
that when the Appeal Court sent the matter
back to the Appellate Tribunal it should have
directed the Appellate Tribunal  to consider
the respective cases of only tw parties
before the H gh Court, i.e. the pr esent
appel | ant ~and the present respondent.

11
We are of opinion that there is no force in the first two
contentions raised on behalf of the appellant. We | agree

with the Appeal Court that the Appellate Tribunal was
plainly influenced by the Governnent Order when it dealt
with the appeals before it and this cannot be said to be a
case where the decision of the Appellate Tribunal ~ was not
i nfluenced by the CGovernment Order in question. ~ A perusa

of the order of the Appellate Tribunal shows that it
consi dered the various aspects which were nmentioned in the
Government Order in question. It had even referred in some
of the appeals to the marks obtained by vari ous operators.
In these circunstances it cannot be said that the Appellate
Tribunal was not influenced by the Government ~ Order. in
qguesti on. We al so see no force in the contention that as
the respondent had relied on the Government Order it was not
open to it tourge in the Hgh Court that the Government
Order was, bad. Before the decision of this Court,
referred” to above, the Governnment Order had always been
relied wupon by applicants for pernits. That is no reason
for holding that the respondent was barred raising the
guestion that the GCovernment Order was bad after the
decision of this Court.

This brings us to the last question, namely, whether the
Appeal Court was right inremtting the natter to the
Appellate Tribunal and in ordering that all the appeals
before it should be re-heard. It is true that in Rajagopal a
Nai du’s case(1), this Court had ordered that the matter be
remanded to the Transport Authority and not to the Appellate
Tri bunal . That however does not nean that in every case
where there has to be a remand it nust be to the origina

authority which has the power to grant the permt. As the
Appeal Court has pointed out there nay be serious public
i nconveni ence specially in the matter of new routes if the
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order of the Transport Authority is also set aside with the
result that such new routes woul d be without any transport
facility. It is therefore always a question to be decided
in each case whether the remand should be to the Appellate
Tribunal or the Transport Authority. W agree wth the
Appeal Court that in nmpst cases it would be proper iif the
remand is made to the Appellate Tribunal to consider the
appeal s before it w thout being influenced by the Governnent
Order in question.

The appel | ant then contends that even so the Appellate Tri-
bunal shoul d have been asked to consider the cases of the
appel l ant and the respondent only on remand and the Appea

Court was not right in-ordering the Appellate Tribunal to
consi der al

(1) [1964] 7 S.C.R 1.

the appeals afresh. it is true that generally the appellate
Tri bunal deals with all appeals relating to one route by one
or der. It is also true that before the decision of this
Court the Appellate Tribunals were generally influenced by
the Governnent Order in question. There is therefore sone
force in the observation of 'he Appeal Court that where the
di sposal of appeals has been found to have departed from
known principles of  judicial procedure all the appeals
di sposed of by one order should be revived. But there is
one serious difficulty in accepting this view of the Appea

Court. Even though all the appeals with respect to one
route may have been di sposed of by a single appellate order
in form in reality the appellate order consists of as many
orders as there are appeal s di sposed of thereby. In this
very case there were seven appeals before the Appellate
Tri bunal and the order says that the appeal of the appellant
alone was allowed while the other appeals were dism ssed.
Now if none of the parties concerned in the seven appeals
had come to the High Court in wit proceedings within a
reasonable time, the order of the Appellate Tribunal would
have becone final, even though it nmight have been influenced
by the Governnent Order in question. Therefore there 'seens
to be no reason why when only one party brought the matter
before the Hi gh Court by way of writ proceedings against
another party, and the appellants in the other six appeals
were content wth the order passed by the Appel | ate
Tri bunal, the H gh Court should interfere in favour of those
persons al so who had not thought fit to challenge the  order
of the Appellate Tribunal. On principle therefore it does
not appear right that the H gh Court shoul d set aside orders
i n appeal passed by the Appellate Tribunal when the parties
to those appeals do not bring up the natter before the High
Court, sinmply because as a matter of convenience the
Appel late Tribunal deals with all the appeals relating to
one route by a consolidated order. Therefore, we are of
opinion that the remand should only be confined “to those
parties which cane to the H gh Court and not extend to
others, as the Hi gh Court would have no jurisdiction to
interfere wth the orders of the Appellate Tribunal either
in favour of or against the parties which have not cone to
it. In the circunstances the order of the Appeal Court wll

have to be nodified and the remand confined to a
reconsi deration of the appeal of the present appellant alone
as against the clains of the respondent, and the Appellate
Tri bunal shoul d deci de between these two only who should be
granted the pernmit for the routes in question

Turning now to appeal No. 907, we find that the permt was
granted by the Transport Authority to respondent No. 1 out
of

32 applicants. ten of the applicants appealed before the
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appel l ate Tribunal. O these, the appeal of the present
appellant was allowed and the order of the Transport
Authority granting the pernmit to the respondent was set
aside and the permt was granted to the appellant instead.
The respondent filed a wit petition before the Hi gh Court
agai nst the order of the Appellate Tribunal. The | earned
Si ngl e Judge quashed the order of the Appellate Tribunal and
remanded the matter for disposal of the appeal in question
afresh. This order of the |earned Single Judge was taken in
appeal by the present appellant and the appeal was heard by
a Full Bench. 1t appears that a new ground was urged before
the Appellate Tribunal with respect to the respondent being
a benam dar of Aruppukottai Sri Jaya Vilas (P) Limted, and
that was taken into consideration by the Appellate Tribunal

The Appeal Court set aside the view of the Ilearned Single
Judge with respect to this. But it remitted the matter to
the Appellate-Tribunal ~for fresh disposal in view of the
decision of this Court in Rajagopala Naidu s case(1l). It is
not clear whether the Appeal Court intended by its order
that all the appeal s before the Appellate Tribunal should be
revived and re-heard; but-this is how apparently the order

has been interpreted. In view of our decision in C A 363
we order that when the matter is re-heard by the Appellate
Tribunal, it shall” confine itself to the case of the

appel l ant and respondent No. 1 before us and not consider
the cases of other appellants before it who had not gone to
the High Court against the Appellate Tribunal's order. We
however express no'. opinion on the new ground which was
rai sed before the Appellate Tribunal as to the question of
benam and that matter nmay have to be considered after the
fresh decision of the Appellate Tribunal

W now cone to appeal No. 150. It appears that there were
two wit petitions before the H gh Court. They gave rise to
two appeals. The appeal before us is only fromone of the
appeal s, in which the present appellant was the appell ant
and the present respondent No. 1 was respondent No. 1. The
appeals failed before the Appeal Court in view of the
decision of this Court 'in Rajagopala Naidu s case(l). The
only point raised before us is whether the order of the Hi gh
Court reviving other appeals before the Appellate Tribuna
besides the two between the parties which went to the High
Court is correct. In view of our decision in appeal No. 363
the reconsideration before the Appellate Tribuna

(1) [21964] 7 SS.C R 1.

14

will only be confined to the parties which went to the High
Court in wit proceedings and the respondents therein.
We therefore partially allow all the appeals and vary. the

order of the Appeal Court in the nanner indicated above. In
the circunstances we pass no order as to costs in all the
appeal s.

Appeal s allowed in part.
15




