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ACT:

Service Law :

Oissa Mnisterial 'Service (Method and Recruitnent to Posts
of Lower Division Assistants in the Ofices of Heads of
Department) Rul es, 1975:

Rul es 13 & 14- Appointnent by Rel axation-Candi dat es appoi nt ed
wi t hout follow ng the rel evant rul es-Regul arisation of such
i rregul ar appoi ntees-Effect of--Inter-Se seniority--Fixation
of - Whet her the irregul ar appointees subsequently regul ari sed
can be placed above the regul ar appoi ntees on the basis of
total length of service.

HEADNOTE:

The Oissa Mnisterial Service (Method and Recruitnment to
Posts of Lower Division Assistants in the Ofices of ' Heads
of Departnent) Rules, 1975 (the Rules) cane into force wth
ef f ect from 1.1.1976. Rule 3 thereof provi-ded t hat
recruitment to the said posts should be made by neans of a
conpetitive exanm nation to he held once in every year. Rule
8(b) prescribed the mnimum educational qualification  as
Internmediate in Arts/ Science/ Coomerce. Rule 14 provided for
rel axation of the provisions in respect of any class or
category of persons in public interest. Rule 13 provided
for the relative seniority of candidates with reference to
the position in the conpetitive exam nation. A provi so cane
to be added to Rule 13 that those appointed by relaxation
under Rule 14 would rank below the wvalidly “recruited
candi dat es.

A large nunber of persons came to be recruited wthout
resort to conpetitive exam nation. Many of them did not
possess the mnimumqualification. Their appointnents were
nade by resorting to relaxation under Rule 14. Subsequently
their services were regul ari sed.

The orders of regularisation and fixing of relative
seniority wer e chal | enged before t he Admi ni strative
Tri bunal . The Tribunal observed that the power to relax
cannot be resorted to regul arise irregul ar appoint-
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nments. However, in view of the |lapse of tine, it felt that
guashi ng of regularisation would result in | oss of
livelihood to the irregular recruits, and so it did not
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strike down the regul arisation order. As regards seniority,
the Tribunal ordered that the regul ar appointees would be
senior to the irregular appointees.

Agai nst the orders of the Tribunal the irregular appointees
as also the State Governnent preferred appeals before this
Court.

Di sposi ng of the appeals, this Court,

HELD : 1.1. Rule 14 of the Rules enpowers the Governnent to
relax any rule or rules in public interest for any class or
category of persons for reasons to be stated in witing.
However , it is clear from the tw orders that t he
regul arisation was made for individuals specified in the
orders who had nade representations and not for any class or

category of persons. It is true that the persons naned in
the orders were irregular appointees but the orders do not
say that all irregular appointees will stand regularised

under the said orders. [512E-F]

1.2. The first~ order of January 3, 1985 says t hat
regul arisation is being permtted on conpassionate grounds
whi ch woul d-depend on the fact-situation of each appointee.
The subsequent order of. ~February 14, 1985, does not even
pretend to state that the action is in public interest. It
is totally silent on this point. The essential requirenent
i.e. the condition precedent for the exercise of power under
Rul e 14, nanely, public interest, is not shown to have been
sati sfied. Rule 14 pernits relaxation of "any of the
provi si ons of the rules" but it does -not speak of
regul arisation. Ex-facie the two orders do not speak of any
particular rule or rules having been relaxed but provides
for regularising the services of specified individuals whose
appoi ntnents were outside and i nconsistent with the Rules.
The reason for exercise of power in~ the case of nine
appoi ntees covered under the order of January 3, 1985 is
stated to be "conpassionate grounds" but in the case of
those covered under the second order or February 14, 1985,
no ground at all is given. Such orders, therefore, cannot
have the protection of Rule 14 nor can the appointments be
regul ari sed as having been done under the Rules so as to
di sl odge the seniority of regularly appointed persons.

[512G H, 513A-D]
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13. Admittedly the enpl oyees whose services are sought to
be regularised were appointed dehors the Rul es. Rule 14

nerely permits relaxation of any of the provisions of the
Rules in public interest but not the total-shelving of the
Rul es. The orders do not say which rule or rules the
CGovernment considered necessary and expedient 1n public
interest to relax. Wat has been done under ‘the inpugned
orders is to regularise the illegal entry into service as If
the Rules were not in existence. Besides, the reasons for
so doing are not set out nor is it clear “how such
regul ari sati on can sub-serve public interest. [515C]

1A Rule 14 has to be strictly construed and ' proper
foundation nust be laid for the exercise of power under
that rule. The Rules have a linmted role of play, nanely,
to regulate the nmethod of recruitnent, and Rule 14 enables
the Government to relax any of the requirenents of the Rules
pertaining to recruitnment The | anguage of Rule 14 in the
context of the objective of the Rules does not permit tota
suspension of the Rules and recruitment dehors the Rules.
[ 515D E]

1.5 In the instant case, recruitnments had taken place years
back in total disregard of the Rules and now what is sought
to be done Is to regularise the illegal entry In exercise of
power under Rule 14, which does not confer. such a bl anket
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power-, its scopeis |limted to relaxing any rule, eg.

eligibility criteria, or the like, but it cannot be

under st ood to enpower Governnent to throw the Rul es

overboard. |If the rule is so construed It may not stand the

test of Article 14 of the Constitution. The proviso to Rule
13 can cone into play in the matter of fixtion of seniority
bet ween candi dates who have successfully cleared the
exam nation and a candidate who cleared the exam nation
after availing of the benefit or relaxation. [515E-F]

R N. Nanjundappa v. T. Thimm ah and Anr., 1972 SLR 94 (AR
1972 SC 1767), relied on.

2. The relative seniority will be worked out as directed
by the Tribunal but It wll not have the effect of
di sturbing the seniority of regular appointees who will rank
senior to the irregular appointees. It Is clarified that
any benefit derived by the Irregul ar appoi ntees under any
Interim orders contrary to the relief nmoulded by the
Tri bunal shall be adjusted and brought in tone with the said
relief. [516C D
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1347 of 1993
etc. etc.
From the Judgnment and Order dated. 23.9.1991 of the Oissa
Admi ni strative Tribunal, Bhubaneshwar in O A No. 1494 of
1990.
A. K. Panda, J.R Das, P.N Mshra, B.A Mhanti, M. Aruna
Mat hur and C.S.S. Rao for the appearing parties.
The Judgrment of the Court was delivered by
AHMADI, J. Special |eave granted in S’'L.Ps Nos. 18926/91 and
389/ 92.
In exercise of power conferred by the proviso to Article 309
of the Constitution of India, the Governor of Oissa enacted
the Oissa mnisterial Service (Method of Recruitnment of
Posts of Lower Division Assistants in the offices of / Heads
of Departnent) Rules, 1975, (for short. ’'the Rules’) which
were Dbrought into force with effect fromJanuary 1, 1976.
Rule 3 thereof provides that the recruitnment to the said
posts shall be made by neans of a conpetitive exam nation to
be held once in every year The eligibility criteriais laid
down in Rule 8. The mninmm educational qualification
prescribed under rule 8(b) for the said post is that the
candi dat e shoul d have passed Intermediate in Arts/ Science or
Conmerce or an equivalent qualification. Rule 13 provides
that the relative seniority of each candidate shall be
determ ned with reference to his position in the examnation
held in a particular year. Rule 14 deals wth relaxation
and is in the following terns :
"When the Governnent are of opinion that it is
necessary or expedient soto do it nmay by
order, for reasons to be recorded in witing,
rel ax any of the provisions of these rules in
respect of any class or category of persons in
public interest."
A proviso cane to be added to Rule 13 that those appointed
by relaxation under Rule 14 shall in that year, rank bel ow
validly recruited candi dates under Rule 3 or the first part
of Rule 11 of the Rules.
In the backdrop of these provisions the question which
arises for consideration is whether the appointment of
candi dat es nade dehors these
509
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rules could be "regularised in exercise of the power of
rel axation conferred on the Governnent by the aforequoted
Rule 14 of the Rules, and if yes, whether such irregular
appoi ntees whose servi ces have been regul ari sed under Rule
14 coul d be placed above the regularly appointed incunbents
in seniority on the basis of the length of service ? On a
plain reading of Rule 14 it is obvious that the relaxation
power, so called, can be exercised in respect of a class or
cat egory of persons when the CGovernnent are of opinion that
it is necessary or expedient so to do in public interest and
for reasons to be recorded in witing. The rule enpowers
the Governnent to 'relax any of the provisions of these
rul es’ in pubic interest. Now if we turn to the
Order in Gvil Appeals Nos. 2708-09 and 1673-74 of 1991 we
find that the orders dated January 3, 1985 are in identica
terns, the relevant part whereof reads as under
P A after car ef ul consi derati on
Government have \been pleased to relax the
appointnent of the following nine irregular
L. D. Assistants  of Directorate of Mning and
Geol ogy under provisions of Rule 14 of the
OMS. (Method of Recruitment of Juni or
Assi stants i'n the Ofice of Heads of
Departments) Rules, 1975  on conpassi onat e
grounds in public interest."
The names of the concerned irregular appointees have then
been stated without prejudice to inter-se seniority. |In the
ot her two appeals arising from Speci al Leave Petitions Nos.
18926/91 and 389/92 the text of ~the order s sonewhat
different fromthe one extracted above. 1In both these cases
the order, though differing fromthe above extracted text,
is identical in |language, the relevant part ~whereof reads
thus :
"I am directed.... .. ..... to say ' that a
proposal for regularisation of the follow ng
i rregul ar recruits appoi nt ed as Juni or
Assistant in the office of the Chief Engineer
P.H, Oissa in violation of the provisions
cont ai ned in Oissa M ni steri al Service
(Method of Recruitment to the posts of Lower
Division Assistants inthe Ofices of the
Heads of Departnent) Rules, 1975, was under
active consideration of Governnent.

kkk Khkk *kk *kkk kk*k
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After careful consideration, - Governnent has
been pleased to regularise the i rregul ar

appoi nt nent of these 18 recruits under Rule 14
of the Orissa Mnisterial Service (Mthod of
Recruitnment to the Posts of Lower Division
Assistants in the Ofice of the ‘Heads of
Depart ment) Rul es, 1975. The ilnter-se
seniority of these irregular recruits 'vis-a-
vis with that of regular recruits nmay be
determ ned in accordance with the provision
contai ned under Rule 13......
From the texts of the aforesaid orders two  things
i mediately come to notice, nanmely, (i) the orders relate to
nanmed i ndividual irregular recruits and (ii) they purport to
regul ari se the services of such recruits. Next the first
order of January 3, 1985 says that the relaxation power
conferred by Rule 14 is being invoked 'on conpassionate
grounds in public interest" whereas the subsequent order of
February 14, 1985 does not assign any reason whatsoever for
the exercise of the power. Now under Rule 14 the power to
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rel ax the provisions of the Rules can be exercised in public
interest only for reasons to be recorded in witing. In the
first order the only reason surfacing fromthe text of the
order is conpassion whereas the second order is entirely
silent on the point. Besides, under Rule 14 the power
extends to rel axation of any of the provisions of the Rules
but the orders do not expressly state which rule or rules is
or are intended to be relaxed and the matter is left to
inference. Indeed it is quite obvious fromthe text of the
orders which we have extracted herei nabove that what was
intended was not to relax any particular rule or rules but
to regul ari se the appointments of certain speci fied
i ndi viduals whose appoi ntnents were not in accordance wth
the Rules. The Orissa Administrative Tribunal in Oigina
Applications Nos. 208 and 209 of 1987 which has given rise
to civil Appeals Nos./2708-09 and 1673-74 of 1991 observes :
"The group of ninne Assistants had nothing in
comon between them except that they were
appoi nt ed sonetinme. or other. in vari ous
di fferent types of posts .... By thenselves
they do not-forma class or category except
for the fact that they are irregular recruits.
W have not- been able to understand how
conpassionate ground and public interest go
t oget her.. There is no doubt that these are
cases whi ch have been regul ari sed on
conpassi onate ground but we have not been able
to see any public interest in the
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said regularisation. In fact, Annexure X
amounts to a regularisation of i rregul ar

recruits. but there is no such  provision of
regul arisation of irregular recruits in the
said rules or any other rule pointed out to
us."
The Tribunal then proceeds to point out that a |arge nunber
of them do not have the m ni mumprescribed qualification of
Internediate Arts, Science or Conmerce.
"Once we accept that Rule 14 gives power to
CGovernment to regul arise-irregular recruits by
executive order then the entire rule franed
for recruitnent by a prescribed procedure can
be set at naught."
The Tribunal thus saw a difference between regularisation
and relaxation and cane to the conclusion that Rule 14 did
not permt regularisation of irregular recruits. It also
felt that synpathy and conpassion cannot outweigh public
policy and concern for public interest. |In this view of the
matter it felt that the gradation Ilist show ng the
regul arised recruits senior to regularly appointed persons
was not legally sustainable. It, however, disnmi ssed the
Applications as tinme barred, a viewwhich it reviewed and
reversed subsequently in MP. Nos.187-188 of 1990, which
order too is assailed before us.
In the subsequent two appeals arising out of S.L.Ps. Nos.
18926/ 91 and 389/92, the Tribunal held
"It seenms Governnent used the expr essi on

"regul arisation” ....... as synonynous wth
"relaxation’. In our opinion this is entirely
wr ong. In the quise of "rel axati on’

Government has no power to ’'regularise’ the
illegal appointnents."
But realising that on the quashing of regularisation all the
irregular recruits would lose their livelihood, the Court
further observed
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"On equitable ground we feel that it shall not
be pr oper for the end of justice to

countenance such a situation where persons
serving for 12 years wunder the Government
woul d | ose their jobs."
After pointing out that nost of such recruits would have
crossed the upper
512
age limt for entry into Governnment service and nmany of them
may have nmoved vertically by securing pronotions, the
Tri bunal noul ded the relief as under
"At this juncture on equitable ground while we

do not propose to guash the
regul arisation...... we shall not at the sane
time allow the illegality and injustice to

perpetuate further by denying the relief

sought forin this application."
The Tribunal declared the petitioner (regular recruit) to be
senior to the irregular recruits w thout striking down the
regul ari sation order.
The appeals -have been preferred by those whose entry in
service was irregular being dehors the Rules on the grounds
that the Tribunal was wong in the viewit took regarding
the Governnent’s power under Rule 14 and the exercise of
that power. The State of Oissa has al so approached this
Court to have its orders of January 3, 1985 and February 14,
1985 upheld. As all these appeals raise comopn questions of
law, we have deened it appropriate to dispose them of by
this comon judgnent.
From what we have di scussed so far it does appear that after
the Rules were brought into force with effect from January
1, 1976, the recruitnent was nmade in total disregard of the
Rules in 1976 and therefore even of those who did not
possess the m ni mum educati onal qualification prescribed for
the job under the Rules. Such recruits have been described
as 'irregular’. Rule 14 enpowers the Government to relax
any rule or rules in public interest for any class or
category of persons for reasons to be stated in’ witing.
However, it is <clear from the two orders repr oduced
her ei nabove that the regul arisati on was made for individuals
specified in the orders who had nade representations and not
for any class or category of persons. True it is that the
persons naned in the orders were irregular appointees but
the orders do not say that all irregular appointees wll
stand regul arised under the said orders. Then, the first
order of January 3, 1985 says that regularisation is being
permtted on conpassi onate grounds whi ch woul d depend on the
fact-situation of each appointee. Even if it 'is assumed
that these irregular recruits constituted a . class or
category of persons, Rule 14 could be invoked in public
interest only. If conpassionate ground-is the public
interest for regularisation it is difficult to understand
how such a factual aspect can formthe basis for public
interest. Assuming that their

513
having served for long vyears is a valid reason for
regul arisation, that, wi thout anything nore, will not neet

the requirement of the action being in public interest.
Rule 14 requires that the reasons in support of the action
being in public interest nust be stated in witing but no
reason other than ’conpassionate grounds’ appears in the
first order. And what are those conpassi onate grounds? The
order does not provide the answer. The subsequent order of
February 14, 1985, does not even pretend to state that the
action is in public interest. It is totally silent on this
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poi nt . It would, therefore, seem that the essentia

requirenent i.e. the condition precedent for the exercise of
power under Rule 14, namely, public interest, is not shown
to have been satisfied. Next Rule 14 pernits relaxation of
"any of the provisions of the rules" but does not speak of
regul ari sation. Ex-facie the two orders do not speak of any
particular rule or rules having been relaxed but provides
for regularising the services of specified individuals whose
appoi ntnents were outside and inconsistent with the Rules.
The reason for exercise of power in the case of nine
appoi ntees covered under the order of January 3, 1985 is
stated to be "conpassionate grounds” and in the case of
those covered under the second order of February 14, 1985,
no ground at all. Such orders, therefore, cannot have the
protection of Rule 14 nor can the appoi nt nent s be
regul ari sed as having been made under the Rules so as to
di sl odge the seniority of regularly appointed persons.

The Rules were made under the proviso to Article 309 for
regul ating the method of recruitnent to the posts of Lower
Di vi si on Assistants in the offices of the Heads of
Departments. ~The nethod of recruitnment set out in Rule 3 is
through a conpetitive exanmination to be held once in every
year. According to Rule 4 this conpetitive exam nation has
to be conducted by a Board of Exam ners after the Chairman
of the Board has invited applications fromthose desirious
of appeari ng at t he exam nati on through public
advertisenent. Rule 8 lays down the eligibility criteria as
regards age, educational qualification, knowedge of Oiya
| anguage, etc. Rule 9 sets out the syllabus of the
exam nation and Rul e 10 provides for allotnment of successfu

candidates to different departnments. Rule 11 -is  sonewhat
important since it |lays down the procedure for filling up

vacanci es after the list of candidates is exhausted. Wher e
the vacancy has arisen after thelist “is exhausted such
vacancy may be filled by a successful candidate of the
previous year and failing that by any qualified candidate on
a tenporary basis till the result of the next year’s
examnation is declared. Rule 12 provides the period of
probation while Rule 13 [ays down

514

the rule for fixation of seniority. It says that the
relative seniority of each candidate shall —be determ ned
with reference to his position in the conpetitive
examnation in any particular vyear. Were, however,--a

candi date of the previous year is selected under Rule 11 for
appoi ntnent in the subsequent year he shall rank just bel ow
t he successful candidates of the year in which t he
appoi ntnment was nmade. To this a proviso has been added as
under

"Provided that those appointed as juni or
assistants, in relaxation of provision under
Rule 14, shall in that year rank below al

candi dates who. have been validly recruited

under Rule 3 and under first part of Rule 11

of the said rules.”
Rul e 14 we have already extracted earlier. Rule 15 provides
for reservations and concessions to SC ST and ot her
candi dates. Rule 16 stipulates that these rules shall have
over-riding effect notw thstanding anything inconsistent
therewith contained in any other recruitnment rules, orders,
etc. It becomes clear fromthese rules that after they cane
into force they alone held the field. Secondly, the nethod
of recruitment is only one, nanely, direct recruitnent
through a conpetitive exam nation to be conducted by the
Board of Exanminers. The only exception that we find is in
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Rul e 11 which permits a tenporary appointnent till the next
year’'s exam nation result is declared. Despite the Rules
having conme into force with effect fromJanuary 1, 1976
appoi ntnent were made in disregard of the Rules from 1976
and onwards. It is this batch of irregularly appointed
enpl oyees whose services were sought to be regul ari sed under
rule 14 by the orders of January 3, 1985 and February 14,
1985. Counsel for the regular recruits contend that what
the Governnent has done in exercise of power under Rule 14
is to set at naught the entire body of the Rules as if they
never existed. The power of relaxation, contend counsel
cannot be so wused as to render the Rules non-est. In
support of this contention strong reliance was placed on the
foll owi ng observations in the case of R N Nanjundappa v. T.
Thi mmi ah and Anr., 1972 SLR 94 (AR 1972 SC 1767)
"If the appointnent itself is in infraction of
the rules” or if-it isin violation of the
provisions of the Constitution, illegality
cannot be regularised. Ratification or
regul ari sation-is possible of an act which is
wi thin the power and
515
province of the authority but there has been
some ~nonconpliance with procedure or nanner
whi ch does not go to the root of the
appoi ntnent. Regul ari sation cannot be said to
be a nmode of recruitnent. ~To accede to such a
proposition would beto introduce a new head
of appointment in defiance of rules or it may
have the effect ~of setting ~at naught the
rules."
In the present case al so the appoi ntnents of the enployees
whose services are sought to be regularised were dehors the
Rul es. Rule 14 merely pernmits relaxation of any | of the
provisions of the Rules in public interest but not the tota
shel ving of the Rules. The orders do not say which rule or
rules the Government considered necessary and expedient in
public interest to relax. Wat has been done under the
i mpugned orders is to regularise the illegal entry into
service as if the Rules were not in existence. Besides the
reasons for so doing are not set out -nor is it ~clear how
such regul ari sation can sub-serve public interest. Rule 14
has to be strictly constructed and proper foundation nust be
laid for the exercise of power under that rule. The Rules
have a limted role to play, nanely, to regul ate the _nethod
of recruitnment, and Rule 14 enables the Governnent to relax
any of the requirements of the Rules pertaining to
recruitment. The |anguage of Rule 14 in the context of the
objective of the Rules does not permt total suspension of
the Rules and recruitnent dehors the Rules. In the  present
case the recruitnents had taken place years back “in tota
di sregard of the Rules and now what is sought to be done is

to regularise the illegal entry in exercise of power ‘under
Rule 14. Rule 14, we are afraid, does not confer such a
bl anket power; its scope is limted to relaxing any rule,
e.g., eligibility criteria, or the like, but it cannot be
under st ood to enpower Governnent to throw the Rul es
over board. If the rule is so constructed it may not stand

the test of Article 14 of the Constitution. The proviso to
Rule 13 <can conme into play in the matter of fixation of
seniority between candi dates who have successfully cleared
the examni nation and a ’'candi date who cl eared the exami nation
after availing of the benefit of relaxation. W are,
therefore, of the opinion that the Tribunal conmitted no
error in understanding the purport of Rule 14.
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The Tribunal’s order in reviewis assailed on the ground
that it had no justification to reverse its earlier order by
which it had held that the chall enge was time-barred. The
Tri bunal exercised the review jurisdiction
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as it had failed to notice the correct--provision and had,
therefore, applied the wong provision in declaring the

proceedi ng tine-barred. The Tribunal rightly points out
that since the cause of action had arisen prior to the
est abl i shnent of the Tribunal, the proceedings st ood

governed by section 21(2) (a) and not section 21(1) (a) of
the Administrative Tribunals Act, 1985, which it had wongly
i nvoked. We, therefore, see no nerit in this challenge.

Now even though the Tribunal canme to the conclusion that
Rule 14 did not permt regularisation nade under the
i mpugned orders of January 3, 1985 and February 14, 1985,
it, having regard to the long service put in by the
enpl oyees naned in the said two orders and on conpassionate
consi der at'i ons has supported the regularisation under
Article 162 of the Constitution. It has noulded the relief
on such consideration. Since that part of the order has not
been assail ed and since the appellants cannot be worse of by
appeal i ng, we cannot interfere with that part of the order

It wll, therefore, be worked out as directed by the
Tribunal but we may clarify that it will not have the effect
of disturbing the seniority of regul ar appoi ntees who will
rank senior to the irregular appointees. W nmay also

clarify that any benefit derived by the irregular appointees
under any interimorders contrary to the relief noulded by
the Tribunal shall be adjusted and brought in tune with the
said relief The benefit of this relief, to the extent
relevant, wll be given to irregular  appointees  covered
under both the inpugned orders of ~January 3, 1985 and
February 14, 1985.

Wth the above clarification, we dismss an these appeals
with no orders as to costs.

G N Appeal s di sposed of.
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