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These six petitions are filed seeking leave to appea
against a common judgnent of the Bonbay H gh Court dated
Noverber 29, 1991 directing the Registrar of the H gh Court
to file a conpl ai nt agai nst M-s. Godr ej and Boyce
Manuf acturing Conmpany Private Limted and some of its
officers and dealers under Section 192 of the Indi'an Pena
Code. This order was made under Section 340 of the Crimna
Procedure Code*, on the Court being satisfied prinma facie
that the said persons have committed an offence punishable
under Section 193 of the Indian Penal Code and that it is
expedient in the
* 340. Procedure in cases nentioned in Sec.195.-- (1) Were,
upon an application nmade to it in this behalf or otherw se,
any court is of opinion that it is expedient in the
interests of justice that an inquiry should be nmade into any
of fence referred to in CO.(b) of subsection (1) O Sec.195,
whi ch appears to have been committed in or in relationto a
proceeding in that Court or, as the case may be, in respect
of a docunent produced or given in evidence in a proceeding
in that Court, such Court may, after such prelimnary
inquiry, if any, as it thinks necessary, -- (a) record a
finding to that effect; (b) make a conplaint thereof in
witing; (c) send it to a Mugistrate of the first class
having jurisdiction; (d) take sufficient security for the
appearance of the accused before such Magistrate, or if the
al l eged offence is non-bailable and the Court thinks it
necessary so to do, send the accused in custody to such
Magi strate, and (e) bind over any person to appear and give
evi dence before such Magistrate. (2) The power conferred on
a court by sub-section (1) in respect of an offence may, in
any case where that Court has neither nade a conpl ai nt under
sub-section (1) in respect of that offence nor rejected an
application for the making of such complaint, be exercised
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by the Court to which such fornmer Court is subordinate
within the neaning of sub-section (4) of Sec.195. (3) A
conpl ai nt made wunder this section be signed-- (a) where the
Court making conplaint is a H gh Court, by such officer of
the Court as the Court may appoint; (b) in any other case,
by the presiding officer of the Court. (4) In this section
"Court’ has the sane neaning as in Sec.195."

interests of justice that they should be tried therefor. O
the six Special Leave Petitions filed, the petitioner in
Speci al Leave Petition (O No. 20051 of 1991, Sri
K. S. Gurunurthy, di ed pending the Special Leave petition. The
sai d Speci al Leave Petition has, t her ef or e, becone
i nfructuous and is accordingly dismssed. One of the
petitioners in Special Leave Petition (C No 20049 of
1991, Ms.

Aneen [fourth petitioner] has also expired pending the
Speci al Leave Petition. The said Specia

Sections 192 and 193 of the Indian Penal read thus:
"192. Fabricating false evidence.-- \Woever causes any
circunstance to exist or ~nakes any false entry in any book
or records or makes ~any -document containing a false
statenment, intending that such circunstance, false entry or
false statement nmay appearing, evidence in a judicia
proceeding or in a proceeding taken by |aw before a public
servant as such or /before an arbitrator —and that such
circunstance, false entry or false statenent, so appearing
in evidences nmay cause any person who in such proceeding is
to form an opinion  upon the evidences to entertain an
erroneous opinion touching any point material to the result
of such proceedings is said to fabricate fal se evidence’

193. Puni shrrent for fal se evi dence. - - Whoever
intentionally gives false evidence in -any stage of a
judicial proceedings or fabricate false evidence for the
pur pose of being used in any stage of a Judicial proceedings
shall be punished with inprisonnent of either description
for a termwhich may extend to seven years and shall also be
liable to fine;

and whoever intentionally gives or fabricate false
evidence in any ot her cases shall be -punished wth
i mprisonnent of either description for a term which nay
extend to three years and shall also be liableto fine."
Leave Petition accordingly beconmes infructuous insofar as
the said petitioner is concerned. OF course, so far as other
petitioners are concerned the Special Leave Petition stil
survives.

Leave granted. Heard | earned counsel for the parties.

Godrej, one of the corporate giants of this country,
manuf acturers anong ot her goods, refrigerators. = These
refrigerators are packed in polythene covering only when
they are to be delivered to dealers situated at -a short
distance from the factory but where they have to be
delivered at distant places, they are packed in Corrugated
Fibre Containers [C.F.Cs.] to protect them from damage in
the course of transport and for convenient handling. Inthe
proceedings relating to valuation under Section 4 of the
Central Excise and Salt Acts 1944 for the period 1976-78 the
guestion arose whether the value of CF.Cs. should be
included in the value of refrigerators for the purpose of
val ue under Section 4 of the Central Excise Act. Codrej
pl eaded for exclusion which plea was rejected by the
Assi stant Collector. On Appellate Collector [Appeals] upheld
Codrej’s contention. The matter ended there so far as the
said period is concerned. |In 1982-83, the Revenue served
demand notices for a subsequent period, again including the
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value of C F.Cs. in the value of refrigerators. Godrej went
to Bonbay High Court by way of Wit Petition No. 1110 of
1983 questioning the said notices. The wit petition cane up
for final hearing before a learned Single Judge in March

1984. Meanwhile, this Court had delivered the judgment in
Union of India & Ors. v. Bonmbay Tyre International [1984 (1)
S.CR347] in May, 1983, laying down the principles
governing the said issue anong others. At the hearing of
the wit petition before the learned Single Judge, GCodrej

wanted to rely upon certain letters said to have been
addressed to it by its dealers to support its claim for
exclusion of the value of C F.Cs. The counsel for the

Revenue opposed the adm'ssion of the said letters at that
stage. In view of the said objection, the learned Single
Judge declined to admit or rely upon the said letters. The
wit petition was, however, allowed on other grounds. The
letters which were actually handed over to the |earned
Single Judge inthe Court, it is stated, remmined in the
record of 'the Court.

The Revenue filed a Letters Patent Appeal [ No.429 of
1986] against the decisionof the |earned Single Judge which
was di smissed by the Division Bench in June, 1986. The
Di vision Bench too did not refer to or rely upon the said
letters. A Special Leave Petition was preferred by the
Revenue in this Court  against the judgnment of the Division
Bench in the year 1987. Meanwhile, certain devel opments took
pl ace, which are of imense relevance to the controversy
herein. In June, 1987, the premnmi ses of Godrej all over the
country were searched and several docunments seized. One of
the docunments seized was a letter dated June 1, 1983,
witten by Sri Hathi T[one of the appellants  before us]
addressed to certain Branch Managers. At that time, Sr
Hat hi was the General Manager [ Marketing] of Godrej.

Under this letter, Sri Hathi requested the Branch Managers
to obtain fromcertain trusted dealers antedated letters
stating facts which supported Godrej’s case for exclusion of
the value of the C. F.Cs. The letters fromthe dealers were
to be obtained as if they were witten between My, 1976

and February, 1979. It were these letters - prepared with an
eye upon the principles enunciated in Bonbay Tyre
I nt er nati onal whi ch were sought to be filed before the
| earned Single Judge at the hearing of Wit Petition No.1110
of 1983 in March, 1984 but which were not actually | ooked
into or relied upon by the |earned Single Judge in view of
the objection rallied by the Revenue. At the tinme the
letters were sought to be filed, the Revenue was, of course,
not aware that they were fabricated. But the seizure of the
said letter witten by Sri Hathi (in the course of searches
conducted in June, 1987) convinced the Revenue that the said
letters were all fabricated to buttress Godrej’s case in the
light of the decision in Bonbay Tyre International. In the
Speci al Leave Petition filed in this Court, the Revenue
filed copies of the said letters al ong with t he
aforementioned letter of Sri Hathi contending that Godrej
was guilty of fabricating evidence and of trying to m slead
the Court by producing such fabricated evidence. It prayed
that the wit petition filed by Godrej should be disnissed
on the said ground alone without going into nerits of the
case. The Special Leave Petition came up for orders before a
Bench of this Court on Septenber 4, 1989, The Speci al Leave
Petition was allowed and the natter remtted to the High
Court under the follow ng O der:

"Speci al | eave granted.
We have heard counsel for the
parties. Qur attention has been
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drawn to certain letters (appearing

at pages 102 to 122) of the present

S.L.P. Paper Book) . The said

letters wer e i ndi sputably not

before the H gh Court or the

authorities below at any relevant

time. W are of the opinion that

the questions herein should be

considered in the light of these

letters. The judgnent and order of

the High Court in that [|ight

require to be set asi de. W

accordingly set aside the judgnment

and order of the H gh Court and

remand the matter to the High Court

for considerati on of the question

afresh invol ved herein in the |ight

of 'these letters. The Hi gh Court

will ~ consider the question of

adnmi'ssibility, relevancy &  the

val ue of ~these Iletters and then

come to a conclusion ~about the

guesti on of assessabl e value of the

refrigerators and the consequence

of that determ nation

The appeal is disposed of

accordingly without any order asto

costs."

The matter was accordingly  posted before a Division
Bench of the High Court which thought it appropriate that
the matter be heard by the very sane | earned Single Judge
who had disposed of the wit petition earlier. Accordingly,
it was posted before the learned Single Judge. By this tine,
however, Godrej had become thoroughly denoralized. Caught in
the act of fabrication of evidence, it chose to abandon its
case for exclusion of the value of C F.Cs. It gave up the
fight. It approached the Revenue authorities including the
Central Board of Excise and Custons for a settlement. It
saids it was prepared to accept the Revenue’'s case and pay
up all the duty due on that basis. It also offered to refund
the ambunts which were refunded to it on the basis of the
orders of the Court. It is stated by the learned counsel for
Godrej that they even offered to pay up the duty for the
peri od which had becone time barred. There was - no
settlenent. At that stage, the wit petition came up for
hearing before the |earned Single Judge. A few weeks before
the wit petition actually cane up for hearings Codrej filed
an application) seeking to wthdrawthe wit petition. It
was opposed by the Revenue who has been contending al
along, i.e., before this Court as well as the Bonbay Hi gh

Court that i nasmuch as Godrej has indulged “in clear
fabrication of evidence and has tried to defraud the court
on the basis of such docunents, |t should be dealt wth

sternly so that it would serve as a |lesson to others. It was
submitted that any indulgent attitude in such natters wl|l
send a wong signal and would serve as an encouragenent to
persons simlarly minded. The wit petition was however
di sposed of under what is called "M nutes of the Order" on
March 12 . The Order reads:
"M NUTES OF THE ORDER

1. Petitioners agree and undertake

to pay on or before 15th March 1990

t he sum of Rs. 3. 80 crores

(approxi mately) comprising of the

exci se duty of Rs. 26 | akhs
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(approxi mately) for t he peri od

April 1979 to March 1980 and

Rs. 3.54 crores (approximtely) for

t he peri od February 1983 to

February 1987 being anount of duty

payabl e on secondary packi ng. The

aforesaid paynent will be without

prej udi ce to t he rights and

contentions of both the parties in

all pending petitions before High

Court (save and except t hose

rel ating to the guestion of

i nclusion of cost. . of secondary

packi ng i n assessabl e val ue).

2. In so far _as the question

whet her assessment made  on RT-12

(save and except~ assessment in

respect of  secondary packing as

st ated above) ~are provisional or

finals'this “being a question of

fact-— will be determned on the

basis of record and as per the

provi sions of Central Excise Act &

Rul es, thereunder

3 Affidavit /in reply dated 8th

January 1990 filed by t he

Respondent s on 10t h January

1990. Affidavit in Rejoinder dated

28t h February 1990 to the aforesaid

affidavit handed over by the

petitioner to the Respondents and

Affidavit in sur-rejoinder dated

9th March 1990 on behalf of the

Respondents are all taken on file

of the Court and formithe part of

the record of these proceedi ngs.

4. On the above, Petitioners are

permtted to withdraw the petition

It is agreed before us that the above order was not an
agreed order but an order of the Court though it was signed
by counsel for both bides for the purpose of identification

The Order dated March 12,1990, it is relevant to note,
does not contain any reference to Revenue s allegation of
fabrication of evidence by Godrej nor to its request not to

permt withdrawal - nuch less to the request of the Revenue,
which is supposed to have been made before the | earned
Single Judge - to prosecute Godrej, its officers and its

dealers in a crimnal court. The order nerely provides for
paynment of duties due from Godrej subject to certain
observati ons.

Fifteen nonths Ilater, i.e., on June 25, 1991, the
Revenue took out a notice of notion before a Division Bench
of the Bonbay High Court requesting that appropriate
crimnal proceedi ngs be initiated against Codrej, its
officers and dealers for the aforesaid act of fabrication of
evidence and its attenpt to defraud the Court on that basis.

W nmay pause here for a nonent and nmention as to why
the said notice of notion was taken out before a Division
Bench and was entertained by it and not before the |earned
Single Judge. It appears that prior to October, 1990 all the
wit petitions inthe H gh Court were being heard by a
| earned Single Judge but in October, 1990, there was a
change in the procedure, according to which wit petitions
pertaining to Central Excise were to be heard by a Division
Bench alone. It is for this reason that the notice of
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nmention was taken out before the appropriate Division Bench
according to the allocation of work by the |earned Chief
Justice of prescribes the procedure to bp followed on
recei pt of an application for settlenent. The second proviso
to sub-section (1) says "provided further t hat an
application shall not be proceeded with wunder this sub-
section if the Conmi ssioner objects to the application being
proceeded with on the ground that conceal nent of particulars
of incone on the part of the applicant or perpetration of
fraud by himfor evading any tax or other sum chargeabl e or
i mpossi bl e under the Indian Inconme-tax Act, 1922, or under
this Act, has been established or is likely to be
establ i shed by any Incone-tax authority, in relation to the
case."

Sub-section (4) provides that after examning the

entire material including the report(s) of the Conmi ssion
the Commi ssion may pass final-order in accordance with the
provisions of the pact. It is '‘not necessary to refer to

ot her sub-'sections in Section 245-D for the purposes of
these appeals.

Section 245-E is relevant ~for our purposes and may be
set out in full:

" 245E. Power of Settl ement
Conmi ssion to reopen conpl et ed
proceedi ngs. /If the Settl enment

Conmission is of the opinion (the

reasons for  such opinion to be

recorded by it 'in witing) that,

for the proper disposal of the case

pendi ng before it, it is necessary

or expedi ent
which date the matters were directed to be listed for fina
hearing on February 20, 1996.

The entire thrust of the subnissions nade by |earned
counsel for appellants is not with respect to the truth of
fabrication aforesaid but with respect to several procedura
aspects. It is urged that six dealers aforesaid /'were not
even heard before making the direction to prosecute them and
that this omission vitiates the direction wth respect to
all. It is submitted that the docunents were not "tendered"
in Hgh Court but in the Suprene Court and that the Supremne
Court al one could have taken action under Section 340 of the
Crimnal Procedure Code but not the Hgh Court. 1t is
submitted alternately that only the | earned Single Judge of
the Bonbay Hi gh Court who had heard and di sposed of the wit
petition could have made that direction but not the D vision
Bench. It is also argued that in the facts and circunstances
of the case, it cannot be said that it is expedient in the
interests of justice to direct the prosecution of the said
persons. A prosecution should be ordered, it is argued, not
nerely because there is evidence indicating prina facie
guilt; it nust also be found expedient to direct the
prosecution. It is also submtted that the question of
expedi ency should have been decided only with notice to and
after hearing the affected parties. Such an order, it is
pointed out, is an appealable one. Lastly, it is suggested
that on the facts of the case, Section 192 is not attached
because, at worst, it was a case of fabricating evidence to
support a genuine claim - rather an involved argument, we
must say, if not a convoluted argunment, and in either case,
unaccept abl e.

The | earned Additional Solicitor General, Sri Jayaram
appearing for the Revenue, however, supported the reasoning
and conclusion of the Division Bench. He disputed the
correctness of the several contentions urged by the counse
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for appellants and submitted that persons who indulge in
such crimes should he dealt wth sternly and deterrent
puni shrent i nposed.

For considering the contentions urged before us, it is
first necessary to ascertain the facts and the devel opnents
inthe mtter. Wat are they?

The Godrej did indulge in an act of fabricating
evi dence which was unworthy of such a najor conpany. It
sought to buttress its case before the | earned Single Judge
on the basis of the said documents. It is another matter
that they succeeded in their wit petition de hors the said
fabricated material. Wen, however, the letter of Sri Hathi
was di scovered during the searches conducted by the Revenue
in June, 1987 and its m sdeed stood exposed, Godrej was put
on the defensive. The “initiative passed to Revenue which
contended not only that the wit petition filed by Godrej
shoul d be di sm ssed on the said ground but that it should be
dealt with in a manner that it serves as a | esson to others.
It is for this reason that the Special Leave Petition filed
by the Revenue was allowed by this Court and the matter sent
back to the High Court for deciding the wit petition in the
light of the said letters. The H gh Court was asked to | ook
into the relevancy, validity and admssibility of the said
letters - which admttedly included the genuineness of the
letters. Wth this turn of events, Godrej naturally becane
nervous. It did not want to proceed with the wit petition
It approached the Central Excise authorities at various
levels for a settlenent but that ~did not materialize. It
al so sought to withdraw its wit petition, which was opposed
by the Revenue. But what happened when the wit petition
cane up for hearing before the |earned Single ‘Judge is
important. The wit petition was disposed of under what is
called "Mnutes of the Oder" providing for paynment of
duties by Godrej subject to certain observations. The O der
neither refers to the contention of the Revenue relating to
fabrication of evidence by Godrej nor does it refer to any
request of Revenue to dismiss the wit petition on the
ground of fraud sought to be perpetrated by Godrej. The
Order does not also say that any request was nade by the
Revenue to direct the prosecution of  CGodrej, its officers
and dealers responsible for the said Act. This circunstance
assunes significance in view of the fact that the |ast para
of the "Mnutes of the Order" says that the affidavit dated
January 8, 1990 filed by the Revenues affidavit of Godrej
dated February 28, 1990 and the sur-rejoinder [dated March
9, 1990] are taken on the file of the Court and are nade
part of the record. In the affidavit dated January 8, 1990,
Revenue had set out its case regarding fabrication by Godrej
and asked for dismssal of the wit petition on that ground
al one. Neither this affidavit nor the sur-rejoinder
however, <contain any request or prayer to direct the
prosecution of Godrej and its officers and dealers. Two
inferences follows fromthe above. The Revenue chose not to
persist in its submission to dismss the wit petition on
the ground of the aforesaid fabrication and, at any rate,
did not also ask for a direction to prosecute Godrej and its
officers and dealers for the said act or it did put forward
the said submssions but they were rejected. If the first
inference is correct, then it is evident that not having
asked for the prosecution at the appropriate stage, it
cannot be allowed to ask for such prosecution after a gap of
fifteen nonths. Its silence can be construed as abandonnent
of its pleas for dismssal of wit petition and/or for
prosecution. If, on the other hand, the second inference is
the correct one, then the Revenue ought to have either
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applied for review pressing for appropriate directions or
filed an appeal against the order disposing of wit
petition. It did neither. It kept quiet for fifteen nonths
and then nmoved a notice of notion to prosecute Godrej and
ot her persons responsi bl e.

VWile we agree that the Division Bench was not wong in
nmaki ng the direction which it did on the nerits of the case,
it does not appear to have bestowed sufficient attention to
the above aspect and its inpact while deciding upon the
expedi ency contenplated by Section 340 of the Crinmina
Procedure Code The Division Bench should have considered
whether it is expedient to direct prosecution when the
| earned Single Judge ‘had chosen not to make such a
direction-for one or the other reason pointed out above and
on account of the silence on the part of Revenue for a
period of fifteen nmonths. It is quite possible that the
Revenue was satisfied with the Oder ["Mnutes of the
Order"] dated March 12, 1990 but changed its mnds after
fifteen nonths. It-is not a question of jurisdiction or
power but one -t ouchi ng the question of "expediency"
contenpl ated by Section 340 of the Crimnal Procedure Code.

On a consideration of the relevant circunstances
mentioned supra including the fact that Godrej has paid up
all amounts due accepting the contentions af the Revenue, we
think that an order Ievying penal interest would neet the
ends of justice instead of the direction for prosecution
made in the inmpugned order. W may nention that when during
the course of hearings we suggested this alternate course
and wanted to know the response of the appellants thereto,
they agreed with alacrity to the course indicated by us.

For the reasons given above, we set aside the inpugned
order and in its place substitute the following order

Codrej and Boyce Manufacturing Conpany Private Limted
shall pay penal interest at the rate af twenty percent per
annum on all the amounts which were withheld by it, for the
peri od commenci ng March 1, 1979, whether on the basis of the
Order of the learned Single Judge of the Bombay Hi'gh Court
dated March 10, 1984 [allowing Wit Petition No.1110/83] or
otherwi se as well as on the anounts which it had obtained by
way of refund but which it wultimately paid back "to the
Revenue. The interest shall be payable for the period
commenci ng fromthe date when the said anmount/anmounts becamne
due and payable and ending with the last date of full
paynment. The observations in the nature of qualifications or
reservations contained in the Oder [Mnutes of the Oder]
dated March 12, 1990, insofar as they relate to inclusion of
value of C F.Cs. in the value af refrigerators shall stand
deleted. In other words, Godrej shall not  dispute the
i nclusion of the val ue of CF.Cs. in the value of
refrigerators for the period covered by the demand notices
i mpugned in Wit Petition No.1110/83 and upto March 12,
1990, the date of "M nutes of the O der" aforesaid.

The appeals are disposed of in the above terns. No
costs.




