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CASE NO. :
Appeal (civil) 4780 of 2006
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Ms. Pandey & Co. Builders Pvt. Ltd
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State of Bi har & Anr

DATE OF JUDGVENT: 10/ 11/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 8861 of 2006)

S.B. SINHA, J.

Leave granted.

The parties hereto entered into a contract in terns whereof Appellant
herei n undertook a contract for execution of canal repair work for Rs.
11, 33,421/-. An additional agreenent was entered into by and between the
parties. The said contract contai nedan arbitration clause being C ause 23 of
the contract.

Di sputes and di fferences having arisen between the parties, Appellant
i nvoked the said arbitration clause. The Superintendi ng Engi neer of the
Crcle who was the nanmed Arbitrator entered into reference. There being
al | eged undue delay in conclusion of the proceedings of the arbitral tribunal
a notice was served by Appel lant-purported to be in terms of Sections 14 and
15 of the Arbitration and Conciliation Act, 1996 (for short "the 1996 Act").
The naned Arbitrator retired and his successor did not proceed with the
reference for a long tine. Another notice was issued by Appell ant asking
the then incunbent of the office of Superintending Engi neer to proceed with
the arbitration. He, however, instead of proceeding with the arbitration
sought for directions in this behalf fromhis superior officers.  On 23.8.2002,
he expressed his inability to continue with the proceedings. ~A notice under
Section 14 of the 1996 Act was again served. A proposal was made
thereunder to nom nate anot her independent person as an Arbitrator. The
Irrigation Departnment of the State of Bi har-asked the Superintending
Engi neer to conclude the arbitration proceedings within three nonths by an
of fice order dated 20th Novenber, 2002

An obj ection, however, was filed by Appellant questioning the
jurisdiction of the said Arbitrator on the prem se that his nom nation has
al ready been terminated. On the said plea that the naned Arbitrator in-terns
of O ause 23 could not have functioned as such, an application under Section
11 of the 1996 Act was filed before the Chief Justice of the Patna Hi gh
Court. Justice P.S. Sahay, a forner Judge of the Patna H gh Court was
appoi nted but the Superintendi ng Engi neer fixed a date for hearing on
12.2.2003 by an order dated 8.2.2003, to which an objection was raised by
Appel l ant. Appoi ntnent of Justice P.S. Sahay was intimated to the said
Superi nt endi ng Engi neer

An award was passed by the Superintendi ng Engi neer on 20th
February, 2003. In the nmeantinme, Appellant had filed his claimbefore
Justice P.S. Sahay. Respondents also appeared on 21.2.2004 and filed an
application under Section 14 of the 1996 Act seeking term nation of his
mandate on the ground that the earlier Arbitrator has already given his
award. The learned Arbitrator held that he had no jurisdiction to proceed
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with the matter.

A purported appeal was filed thereagainst by Appellant under Section
37 of the 1996 Act before the Hi gh Court. By reason of the inpugned
judgrment, the Hi gh Court opined that it had no jurisdiction to hear the
appeal as in ternms of Sub-section (2) of Section 37 of the 1996 Act, the
appeal lay before the District Court. A review application filed thereagai nst
was al so di snissed

It is not in dispute that in terns of Section 16 of the 1996 Act, the
Arbitrator could have determined his own jurisdiction. The |earned
Arbitrator, nom nee of the Chief Justice of the H gh Court, opined that there
could not be two awards i'n one proceeding. It was held:

"19. Thus, on a careful consideration of the

subm ssi on made on behal f of the parties and after
goi ng through the papers filed by them 1 hold that
| have no jurisdiction to continue with this
proceedi ngs for the reasons, nentioned above."

The High Court in passing the inmpugned judgnent opined that the
Pat na Hi gh Court having no original jurisdiction, in view of the provisions
contained in the Bengal, Agra and Assam Givil Courts Act, 1857 (for short
"the 1857 Act"), the appeal filed under Section 37(2) of the 1996 Act was
not mai ntainable before it stating:

"Accordingly, |I amof the opinion that this Court
bei ng not a court of ordinary original civi
jurisdiction to entertain the suit had the subject
matter of the arbitration being the subject nmatter of
the suit, the appeal is not nmintainable.

Accordingly, | sustain the prelimnary
objection raised by M. Lalit Kishore.~ Appellant,
if so desire may take recourse to the renedy
available to it before the conpetent forum"

Two submi ssions were made on behal f of Appellant before us, viz,

(1) Having regard to the definition of "court” as contained in Section
2(1)(e) of the 1996 Act, the court of the Principal Civil Court

shoul d be held to be not enmpowered to hear an appeal against an

order of the arbitral tribunal insofar as if Section 37 of the 1996

Act is not construed, a second appeal being prohibited, no appea

shal |l ever lie against the order of the District Judge, Principal G vi
Court before the H gh Court.

(ii) As the order of the nom nee of the Chief Justice of the Patna High
Court under Section 11 of the 1996 Act is a judicial order, in view

of the provisions contained in Section 42 thereof, “a proceedi ng was

mai nt ai nabl e only before the Hi gh Court.

The purport and object sought to be achieved by the 1996 Act vis-'-
vis the Arbitration Act, 1940 (for short "the 1940 Act") is well" known.

The 1996 Act nmekes a radical departure fromthe 1940 Act. It has

enbodi ed the relevant rules of the nodern | aw but does not contain all the
provi sions thereof. The 1996 Act, however, is not as extensive as the
English Arbitration Act.

Different statutes operated in the field in respect of a donestic award
and a foreign award prior to comng into force of the 1996 Act, nanely, the
1940 Act, the Arbitration (Protocol and Convention) Act, 1937 and the
Forei gn Awards (Recognition and Enforcenent) Act, 1961. Al the
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af orementi oned statutes have been repeal ed by the 1996 Act. It nakes
provisions in tw different parts, nanmely, matters relating to donestic award
and foreign award respectively.

The Scheme of 1996 Act is absolutely distinct and different fromthe
1940 Act as also the 1961 Act.

In the 1940 Act, no reason was required to be stated in the award
unl ess ot herwi se agreed upon. In the 1996 Act, reasons are required to be
stated unless agreed to otherwi se by the parties. The court’s intervention is
sought to be mninized under the provisions of the 1996 Act not only having
regard to the concerns expressed in the international comunity as regards
delay in the arbitration proceedi ngs but also in view of the fact that an award
under the 1996 is to be a reasoned one. In a |arge nunber of judgnents, this
Court has enphasi zed that the extent of power of the court’s intervention in
relation to a reasoned award and unreasoned one would be different.
Whereas in relation to an unreasoned award, the court’s jurisdiction to
interferewith the award was absolutely linmted, a greater |atitude had been
given in relation to a reasoned award.

After the 1996 Act cane into force, under Section 16 of the Act the
party questioning the jurisdiction of the Arbitrator has an obligation to raise
the said question before the Arbitrator. Such a question of jurisdiction could
be raised if it is beyond the scope of his authority. Such a question was
required to be raised during arbitration proceedings or soon after initiation
thereof as a prelimnary issue.

Unlike the 1940 Act, the Arbitrator is entitled to determ ne his own

jurisdiction. In the event, the Arbitrator opines that he has jurisdiction in the
matter, he may proceed therewth, which order can be challenged along with

the award in terns of Section 34 of the 1996 Act. If the Arbitrator opines

that he has no jurisdiction to hear the matter, an appeal |ies before the court.

"Court’ has been defined in Section 2(1)(e) of the 1996 Act in the follow ng
terms:

""Court" nmeans the principal Cvil Court of

original jurisdictionin a district, and includes the
Hi gh Court in exercise of its ordinary original ciuvi
jurisdiction, having jurisdiction to decide the
guestions form ng the subject-matter of the
arbitration if the same had been the subject-matter
of a suit, but does not include any civil court of a
grade inferior to such principal Cvil Court, or any
Court of Snmall Causes;"

It is not disputed before us that the Patna H gh Court ‘does not exercise
any original civil jurisdiction. The definition of "court" as noticed
her ei nbefore neans the Principal G vil Court of original jurisdictionin a
district and includes the H gh Court which exercises the original civi
jurisdiction. |If a Hi gh Court does not exercise the original civil juri'sdiction
it would not be a "court’ within the meaning of the said provision
Constitution of the courts vis-‘-vis the hierarchy thereof is governed by the
1857 Act, Section 3 whereof reads as under

"3. Casses of Courts \026 There shall be the
following classes of Civil Courts under this Act,

nanely: -

(a) The Court of the District Judge;

(b) The Court of the Additional Judge;

(c) The Court of the Subordi nate Judge; and
(d) The Court of the Munsif."

Chapter Il of the 1857 Act relates to ordinary jurisdiction of the civi
courts. Section 18 provides for extent of original jurisdiction of District and
Subordi nate Judge in the follow ng terns:
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"18. Extent of original jurisdiction of District or
Subordi nate Judge \ 026 Save as ot herw se provided
by any enactrment for the time being in force, the
jurisdiction of a District Judge or Subordinate
Judge extends, subject to the provisions of Section
15 of the Code of Civil Procedure, 1908 to al
original suits for the tine being cognizable by
Cvil Courts."

The rules framed by the Patna High Court in exercise of its
jurisdiction under Article 225 of the Constitution of India also do not
authorize it to entertain a suit as a court of original jurisdiction

Section 37 of the 1996 Act reads as under

"37. Appeal abl e orders.\027(1) -~ An appeal shall lie
fromthe following orders (and fromno others) to
the Court ‘authorised by |aw to hear appeals from
ori gi nal ‘decrees of the Court passing the order
nanel y:\ 027

(a) granting or refusing to grant any
measure under section 9:

(b) setting aside or refusing to set aside an
arbitral award under section 34.

(2) An appeal shall also lie toacourt froman
order of the arbitral tribunal\027

(a) accepting the plea referred to in sub-
section (2) or sub-section (3) of section 16;
or

(b) granting or refusing to grant an interim
nmeasure under section 17.

(3) No second appeal shall lie froman order

passed in appeal under this section, but nothing in
this section shall affect or taken away any right to
appeal to the Suprenme Court."

An appeal in terns of Sub-section (2) of Section 37 is a statutory
appeal. It may be true that Sub-section (3) of Section 37 of the 1996 Act
debars a second appeal from an appell ate order under Sub-sections (1) and
(2) thereof but having regard to Section 5 of the 1996 Act, the provisions for
second appeal may be held to be superfl uous.

In The Law and Practice of Arbitration and Conciliation by QP
Mal hotra and I ndu Mal hotra, page 1270, it is stated:

"I'n the context of this Act, s 37(3) barring second
appeal against an appellate order under s 37(1) and
(2) is really superfluous. This Act has not enacted
any provision anal ogous to s 41 of the previous

Act. It is radically different fromthe Act of 1940.
Therefore, the Code of Civil Procedure 1908

proprio vigore does not apply to the proceedi ngs
before the court in its original or appellate
jurisdiction. Section 5 inposes a blanket ban on
judicial intervention of any type in the arbitra
process except 'where so provided under Part |’ of
this Act. Pursuant to this provision, s 37(1)

provi des appeal s against certain orders of the
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court, while s 37(2) provides appeal against certain
orders of the arbitral tribunal. However, s 37(3)
prohi bits a second appeal against the appellate

order under s 37(1) and (2). However, in view of

the provisions of s 5, a second appeal against the
appel | ate order under s 37(1) and (2) would not be
perm ssible, even if s 37(3) had not been enacted.

It was, therefore, not really necessary to enact this
provision, and it seens to have been enacted by

way of abundant caution.”

In this case, it i's not necessary for us to go into the question as to
whet her Sub-section (3) of Section 37 of the 1996 Act woul d debar an
appeal from appellate order passed under Sub-section (2) of Section 37
thereof. The consequences of the statutory enbargo woul d ensue but then
the question will have to be considered as and when occasion arises therefor.
Sub-section (2) of Section 37 of the 1996 Act prescribes for an appeal to a
court. | We do not see any reason as to why having regard to its plain
| anguage, the definition of "court" shall not be put into service. It may be
true that the interpretation clause provides for "unless the context otherw se
requires". |f application of the interpretation clause contained in Section 2
of the 1996 Act shall 1ead to anonal ous and absurd results, one may not
stick to the definition but we do not think that such a case has been nade
out .

Section 42 of the 1996 Act, to which our attention has been drawn by
the | earned counsel appearing for Appellant, in the instant case has no
application. The said provisionreads, thus:

"42. Jurisdiction.\027Notwi t hst andi ng anythi ng

contai ned el sewhere in this Part or in any other |aw
for the time being in force, where with respect to
an arbitration agreenent any application under this
Part has been made in a Court, that Court al one

shal | have jurisdiction over the arbitral proceedings
and all subsequent applications arising out of that
agreenment and the arbitral proceedings shall be

made in that Court and in no other Court."

An order passed by a Chief Justice or his nom nee under Sub-section
(6) of Section 11 of the 1996 Act nmay be a judicial order, as has been held
by a Seven-Judge Bench of this Court in SBP & Co. v. Patel Engi neering
Ltd. and another [(2005) 8 SCC 618] but the sanme does not take away the
effect of the appellate jurisdiction to be exercised by a court under Sub-
section (2) of Section 37 of the 1996 Act.

Section 42 of the 1996 Act refers to applications and not to appeals.

Rel i ance placed by the | earned counsel on Ms. Guru Nanak
Foundation v. Ms. Rattan Singh and Sons [(1981) 4 SCC 634] is not
apposite. Therein, the court was dealing with a provision of Sub-section (4)
of Section 31 of the 1940 Act and as the appoi ntnent was made by the Hi gh
Court, it was held that an application for setting aside of theaward in terms
of Sub-section (4) of Section 31 of the 1940 Act would lie before this Court.
It is significant to note that therein also a contention of losing of a further
ri ght of appeal was raised and rejected in the follow ng terns:

"M Narula lastly urged that if this Court were to
arrogate jurisdiction to itself by the putting on sub-
section (4) of Section 31 a construction as

canvassed for on behalf of the 1st respondent it

woul d deprive the appellant of its valuable right to
prefer an appeal under the letters patent and
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approach this Court under Article 136 of the
Constitution. If this Court has jurisdiction to
entertain the Award and this Court in view of

Section 31(4) alone has jurisdiction for

entertaining the Award neani ng that the Award

has to be filed in this Court alone and no other, the
sanme cannot be defeated by a specious plea that

the right of appeal would be denied\ 005"

Section 31(4) of the 1940 Act reads, thus:

"(4) Notw thstanding anythi ng cont ai ned

el sewhere in this Act or in any other law for the
time being in force, where in any reference any
application under this Act has been nade in Court
conpetent to entertain it, that-court al one shal
have jurisdiction over the arbitration proceedi ngs
and all subsequent applications arising out of that
reference and the arbitration proceedi ngs shall be
made in that court and in no other Court."

In Ms. Guru Nanak Foundation (supra), analysing the said provision
this Court held:

"\ 005It opens with a non-obstante clause and is
conprehensive in character. The non-obstante

cl ause excludes anything anywhere contained in

the whole Act or in any other law for the tinme
being in force if it is contrary to or inconsistent
with the substantive provision contained in sub-
section (4). To that extent it carves out an
exception to the general question of jurisdiction of
the court in which Award may be fil ed el sewhere
provided in the Act in respect of the proceedi ngs
referred to in sub-section (4). The provision
contained in sub-section (4) will have an
overriding effect in relation to the filing of the
Award if the conditions therein prescribed are
satisfied. If those conditions are satisfied the court
ot her than the one envisaged in Section 14(2) or
Section 31(1) will be the court in which Award

will have to be filed. That is the effect of the non-
obstante clause in sub-section (4) of Section 31
Sub-section (4) thus invests exclusive jurisdiction
in the court, to which an application has been nade
in any reference and which that court is conpetent
to entertain as the court having jurisdiction over
the arbitrati on proceedi ngs and all subsequent
applications arising out of reference and the
arbitration proceedi ngs shall have to be nade in
that court and in no other court. Thus sub-section
(4) not only confers exclusive jurisdiction on the
court to which an application is nade in any

ref erence but simultaneously ousts the jurisdiction
of any other court which may as well have
jurisdiction in this behalf. To illustrate the point, if
an Award was required to be filed under Section
14(2) read with Section 31(1) in any particul ar
court as being the court in which a suit touching
the subject-matter of Award woul d have been
required to be filed, but if any application in the
reference under the Act has been filed in sone

ot her court which was conpetent to entertain that
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application, then to the exclusion of the first
nmentioned court the latter court alone, in view of
the overriding effect of the provision contained in

Section 31(4), will have jurisdiction to entertain
the Award and the Award will have to be filed in
that court al one and no other court will have

jurisdiction to entertain the sanme."

In Mukesh K. Tripathi v. Senior Division Manager, LIC and O hers
[ (2004) 8 SCC 387], this Court observed:

"The interpretation clause contained in a statute
al t hough may deserve a broader neani ng havi ng

enpl oyed the word "includes" but therefor also it
is necessary to keep in viewthe scheme of the

obj ect and purport of the statute which takes him
out of the said definition. Furthernore, the
interpretation section begins with the words

"unl ess t'he cont ext otherw se requires".

In Ramesh Mehta v. Sanwal Chand Singhvi, it was
noticed: (SCC p. 426, paras 27-28)

"A definitionis not to be read in isolation. It mnust
be read in the context of the phrase which woul d
define it. It should not be vague or anbiguous. The
definition of words nust be given a neaningfu
application; where the context nakes the definition
given in the interpretation clause inapplicable, the
same meani ng cannot be assigned.

In State of Maharashtra v. Indian Medical Assnh.

one of us (V.N. Khare, C.J.) stated that the
definition given in the interpretation clause having
regard to the contents would not be applicable. It
was stated: (SCC p. 598, para 8)

" A bare perusal of Section 2 of the Act shows that
it starts with the words "in this Act, unless the
context otherw se requires \005". 'Let us find out
whet her in the context of the provisions of Section
64 of the Act the defined neaning of the

expressi on "nmanagenent” can be assigned to the

word "management” in Section 64 of the Act. In

para 3 of the Regul ation, the Essentiality
Certificate is required to be given by the State
CGovernment and permi ssion to establish a new

nedi cal college is to be given by the State

Gover nment under Section 64 of the Act. If we

gi ve the defined neaning to the expression
"managenent" occurring in Section 64 of the Act,

it would nmean the State Government is required to
apply to itself for grant of permission to set up a
governrent medi cal coll ege through the

University. Sinmilarly it would al so nean the State
Covernment applying to itself for grant of
Essentiality Certificate under para 3 of the

Regul ation. W are afraid the defined nmeani ng of
the expression "nmanagenent" cannot be assigned

to the expression "nmanagenent" occurring in

Section 64 of the Act. In the present case, the
context does not pernmit or requires to apply the
defined meaning to the word "managenent™”

occurring in Section 64 of the Act.’"

In Ms. Raval and Co. v. K G Ramachandran and Qthers [(1974) 1
SCC 424], whereupon reliance has been placed by the | eaned counsel, the
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guestion arose as to whether the landlord can file an application for fixation
of fair rent under Tami| Nadu Buil dings (Lease and Rent Control) Act, 1960.
In that context, it was held:

"\ 005As the object of the statute was to protect those
i nhabi tants who had previously no access to the

rates (which the churchwardens had), the neaning

of the term"inhabitants" was limted to them The
same approach in interpretati on nust be adopted

by us in the present case. W nmust not all ow
ourselves to be unduly obsessed by the meani ng of

"l andl ord" given in the definition or by its ordinary
et ynol ogi cal neani ng but we nust exanine the

schene of the rel evant provisions of the statute,

the contextual setting in which Section 4, sub-
section (1) occurs-and the object which the

| egislation is intended to achieve, in order to
determ ne what is the sense in which the word

"“landl ord" i's used in Section 4, sub-section (1) \027
whet her it is-intended to include contractua

 andl ord."

No such anomaly arises in the instant case.

To the simlar effect is the decision of this Court in Wirlpoo
Corporation v. Registrar of Trade Marks, Minbai. and Qthers [(1998) 8 SCC
1] wherein it was stated:

"Now, the principle is that all statutory definitions
have to be read subject to the qualification
variously expressed in the definition clauses which
created themand it nay be that even where the
definition is exhaustive inasmuch as the word
defined is said to nean a certain thing, it is
possi ble for the word to have a somewhat different
neaning in different sections of the Act depending
upon the subject or context. That is why al
definitions in statutes generally begin with the
qual i fying words, simlar to the words used in the
present case, namely "unless there is anything
repugnant in the subject or context". Thus there
may be sections in the Act where the nmeani ng may
have to be departed from on account of the subject
or context in which the word had been used and

that will be giving effect to the opening sentence in
the definition section, nanely "unless there is
anyt hi ng repugnant in the subject or context". In

view of this qualification, the court has not only to
| ook at the words but also to | ook at the context,
the collocation and the object of such words

relating to such matter and interpret the neaning

i ntended to be conveyed by the use of the words
"under those circunstances”."

There exists a distinction between an appeal and an applicati on.
VWereas Section 31(4) of the 1940 Act or Section 42 of the 1996 Act
provi des for an application, Sub-section (2) of Section 37 of the 1996 Act
provides for a statutory appeal. A forum of an appellate court nust be
determned with reference to the definition thereof contained in the 1996
Act .

We, therefore, see no reason to differ with the H gh Court. The
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appeal

is dismssed.

No costs.




