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CASE NO. :
Appeal (crl.) 122 of 2008

PETI TI ONER
STATE OF MAHARASHTRA

RESPONDENT:
DEVAHARI DEVASI NGH PAWAR & OTHERS

DATE OF JUDGVENT: 18/01/2008

BENCH

G P. MATHUR & AFTAB ALAM

JUDGVENT:

JUDGVENT

ORDER

(Arising out of S.L.P.(Crl.) No. 1268 of 2006)

1. Leave granted.

2 Heard M. Shekhar Naphade, |earned senior counsel for the appellant, M.

Subr anmoni um Prasad, | earned counsel for Ku. Pradnya Sudhakar Phadnavi s,
respondent No. 3 and M. Vivek Tankha, learned senior counsel for Dr.
Prakashchandra, respondent No.7. None of  the other respondents are
represented before us despite service:

3. Thi s appeal is directed against the order dated April 20, 2005 passed by
the Hi gh Court of Bonbay, Nagpur Bench in Crinnal Revision Application

No. 50 of 2004 and Crimnal Application No. 87 of 2004 by which the High

Court quashed the proceedings of Crinminal Case No. 48 of 1994 pendi ng

before the Additional Chief Judicial Magistrate, Nagpur on the ground that

there was no sanction for prosecution of the accused

(respondents before this Court) as required under Section 197 of the Crimna
Procedure Code (hereinafter referred to as \023the Code\024).

4. It cane to light that HV contam nated bl ood was supplied to the
Government Medi cal Coll ege and Hospital, Nagpur by its blood bank and as a

result, sone patients who were given blood transfusion had tested H V

positive. After making sone prelinminary inquiry, the Drugs |nspector, Nagpur

| odged a first information report with the police. The police /investigation |ed
to further charges of a serious nature comng to light. It is stated on behalf of
the appellant that in the course of investigation it was found that entries in the
regi sters nmaintained at the bl ood bank were tanpered with and \023corrections\024
were made without any initials to certify those corrections. Mre seriously sone
pages were missing fromthe Donor Register and |ikew se sone pages were

torn off fromthe Issue Register for dates 10.4.1993 to 12.5.1993. Further
investigation revealed that the pages fromthe official registers were torn by
Dr. P.P. Sancheti (accused No. 1l-respondent No. 7) who carried away those

pages with himon his transfer on 2.6.1993. He did not return the torn pages
despite a nunber of letters sent by the departnmental authorities. After sone
effort,

the police was able to find out accused No. 1l-respondent No. 7 and in course
of search of his house the docunents, nanely; pages fromthe |ssue Register

for dates 10.4.1993 to 12.5.1993 and pages fromthe Donor Register relating to
bl ood wunits 2478 to 2510 were recovered.

5. Apart fromthe above allegations that prima facie constitute different
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of fences i ncl udi ng forgery, causing di sappearance of evidence of offence,
destruction of docurments to prevent its production as evidence etc. punishable

under the Indian Penal code (hereinafter referred to as \0231.P.C. \024), several acts
of om ssion and conm ssion of cul pable nature also cane to light in the

wor ki ng of the blood bank. On conclusion of investigation the police submtted
charge-sheet agai nst the accused under Sections 201, 204 and 269/34 of |.P.C

Though the investigation also revealed interpolations in the official records, no
charge-sheet was subnitted for the offence of forgery.

6. It appears that the Drugs Inspector took the view that the acts of omni ssion
and commi ssion in the working of the bl ood bank al so gave rise to offences

under the Drugs and Cosnetics Act, 1940 and the rules framed thereunder

(hereinafter referred to as \023The

Drugs Act\024). He, accordingly, filed a conplaint under Section 21 of the Drugs
Act for prosecuting the accused 1 to 7 (respondent Nos. 1 to 7) for offences
puni shabl e under Sections 18(a)(i) read with Sections 27 and 17-A & C of the
Drugs Act.

7. Here, it needs to be stated that accused Nos. 1 and 2 in the conplaint case
(respondent Nos. 6 & 7) were doctors; accused No. 1-respondent No. 7 being

the Bl ood Transfusion Oficer and accused Nos. 3 to 7 (respondent Nos. 1 to 5)

were technicians in the Government Medical College and Hospital.

8. On an application made by the Drugs Inspector, the conplaint filed by
him was anal ganmated with the earlier police case and resultantly the

| earned Additional Chief Judicial Mgistrate took cognizance under

Sections 269, 201 and 204 read with Section 34 I.P.C. and Sections 18(a)(i)

read with Sections 27 and 17-A & C of the Drugs Act and summoned the

seven accused to face trial. The trial did not nmake any progress for

sonetinme and on 31.1.2001, the accused filed a petition for quashing the

proceedi ngs as the prosecuti on had not produced sanction fromthe State

CGovernment. The | earned Additional” Chief Judicial Mgistrate allowed the

petition and by order dated 10.4.2001 quashed the

proceedi ngs of the case. Against (the order passed by the | earned Additiona
Chi ef Judicial Magistrate, the State preferred Crimnal Revision No. 445 of
2001 before the Sessions Judge, Nagpur. The |earned Sessions Judge, on
hearing the parties, allowed the revision and set-aside the order of the tria
court. He directed the trial court to proceed with the trial |eaving the
guestion of sanction open to be adjudicated at the tine of conclusion of
trial. Against the order of the Sessions Court, the respondents noved the
Nagpur Bench of the High Court in Crimnal Revision Application No. 50 of
2004. The Hi gh Court as noted above set aside the order of the Sessions
Judge and quashed the proceedi ngs on the ground that the prosecuti on had

not produced the order of sanction fromthe State Government before the
Trial Court. In taking the view that the prosecution could not proceed

agai nst the accused for want of Governnent sanction, the Hi gh Court

mainly relied upon the decision of this Court in Abdul 'Wahab Ansari Vs.
State of Bihar, 2000(8) SCC 500.

9. M. Shekhar Naphade, |earned senior counsel for the appellant subnitted
that the order of the Hi gh Court was not sustainable in law for nore reasons
t han

one. He stated that respondents 1 to 5 (accused Nos. 3 to 7) before the tria
court were technicians and for their renoval fromservice, there was no
requi rement of sanction of the State Governnment. They could sinply be
renoved by the Dean of the Medical College and Hospital who was their

appoi nting authority. The Hi gh Court, thus, overlooked that insofar as
respondent Nos. 1 to 5 are concerned, there was no application of Section
197 of the Code.
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10. M . Subranoni um Prasad, |earned counsel appearing for respondent
No. 3 submitted that his client though a technician was neverthel ess
entitled to the protection of Section 197 of the Code if that protection was
extended to the two doctors, accused in the case. Learned counsel also
submtted that insofar as respondent No. 3 was concerned, there was no

al l egation against her in regard to any offence under the Penal Code and as a
matter of fact, she was not even an accused in the police case. She was
naned as one of the accused only in the conplaint filed by the Drugs

I nspector relating to the offences under the Drugs Act. In that regard,

| ear ned counsel subnmitted that she was not acting individually on her own

but she was part of a team head by Dr. P.P. Sancheti

accused No. 1-respondent No. 7 and in case the protection of Section 197 of
the Code was given to Dr. P.P. Sancheti, having regard to the object and
pur pose of the provision, there was no reason why the same protection
shoul d not be nade avail able to her and to other technicians who were
sinmply menbers of the team

11. We do not wish to make any conment on the subnissions made by M.
Subr anoni um Prasad as in our considered opinion, the provisions of Section

197 of the Code had no application even in regard to the two accused

doctors (respondent ‘Nos. 6 & 7) at least insofar as the offences under the
Penal Code are concerned. As noted above, the Hi gh Court has primarily

relied upon the decision of this Court in the case of Abdul Ansari (supra). In
that case, in the course of renmpval of encroachnents, the Duty Magistrate

had gi ven orders for opening fire in order to disperse a fully armed nob
threatening to overrun the police party. |In the police firing some casualities
had taken place and prosecution was initiated under different sections of
Penal Code including Section 302 of I.P.C.~and Section 27 of the Arns Act.

It was in those facts that this Court held that the " occurrence had taken place
in the discharge

of official duties of the accused and hence, the prosecution could not proceed
for want of sanction by the State Governnent. Here the facts are entirely

di fferent and we see no application of the decision in the case of Abdu

Ansari (supra).

12. In Romesh Lal Jain Vs. Nagi nder_ Singh Rana and ot hers (2006) 1 SCC
294, this Court held and observed as under:

\ 02333. The upshot of the aforenentioned discussions is that whereas

an order of sanction in terms of Section 197 Cr.P.C. is required to be
obt ai ned when the of fence conpl ai ned of against the public servant is
attributable to the discharge of his public duty or has a direct nexus
therewith, but the sane would not be necessary when the offence
conpl ai ned of has nothing to do with the same. = A plea relating to want

of sanction although desirably should be considered at an early stage of
the proceedings, but the same would not nean that the accused cannot

take the said plea or the court cannot consider the sane at a | ater stage.
Each case has to be considered on its own facts. Furthernore, there may
be cases where the question as to whether the sanction was required to be
obt ai ned or not would not be possible to be determ ned unless sone
evidence is taken, and in such an event, the said question may have to be
consi dered even after the witnesses are exam ned.\ 024

13. In light of the above passage, we fail to see how tanpering with the
entries made in official registers, tearing of pages fromdifferent officia
registers and stowing themaway in one’ s house can

be related to the di scharge of official duties. W do not have the slightest
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doubt that the allegations made agai nst the accused related to acts that had no
nexus or connection to the discharge of their official duties and, therefore,
their prosecution on those allegations had no need of any sanction under
Section 197 of the Code.

14. M. Tankha, |earned senior counsel, however, submitted that other
al | eged of fences under the Drugs Act undoubtedly related to the di scharge

of official duties by accused No. l-respondent No. 7 and, therefore, the
prosecution for those of fences was not pernissible in the absence of sanction
under Section 197 of the Code.

15. As shown above, a substantial part of cases against the accused does
not require any sanction for their prosecution. The facts of the case do not
warrant any pi eceneal quashing or discharge of the accused. W, therefore,
consider it appropriate-and just that the trial of the accused should be

all owed to proceed without any hindrance. After the evidence of two the

sides are led, thetrial court will be in a better position to judge whether or
not any offences are made out under the Drugs Act and; whether or not

any offences, if are namde out, could

be said to have been conmitted by the accused in discharge of their officia
duti es and whether or not any sanction of the State Governnent was

required for their prosecution for those offences and what woul d be the

ef fect of non-production of sanction by the prosecution. The question of
sanction for prosecution under the Drugs Act is thus |eft open to be decided

by the trial court at the end of the trial. In the result, the order of the H gh
Court comi ng under appeal is set-aside and the matter is remtted to the
trial court with the aforesaid directions and observations. In the result, this

appeal stands all owed.




