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Suppression of Immoral Traffic in Wnen-and Grls Act (104
of 1956), SS. 15(1) and (2)--Trial endi ng in
convi cti on--Provi sions of s. 15 di sregarded during

i nvestigation--No prejudice to accused--Effect on trial

HEADNOTE

The appell ant was convi cted forof fences punishable under
ss. 3(1) and 4(1) of the Suppression of Imoral Traffic in
Wrmen and Grls Act, 1956. The special police officer
conducted a raid on the appellant’s house which was
being kept as a brothel and recovered narked currency
notes fromthe appellant. He took with himtwo persons to
witness the search but they were not inhabitants of the
locality as required by s. 15(2) of the Act. After ~the

search he prepared a docunent. It did not satisfy t he
requirenents of s. 15(1) as it did not contain any ground on
whi ch he fornmed the belief that an of fence under the Act

was being committed in the premises and that a search of the
prem ses with warrant cannot be made wi t hout undue del ay.
On the question whether the trial was illegal as there was a
violation of s. 15(1) and (2).

HELD: The Act being a special one a search under the Act
must conply with s. 15. Investigating agencies ought not
to disregard the speci al safeguards such as those in s.
15(1) and (2) provided by the Legi sl ature, but the tria
itself would not be vitiated if there was noncorrosive wth
such directions unless thereby sone prejudice is caused
to the accused. The court however, has to be very carefu
in weighing the evidence where there has been such non-
observance of the provisions. [803 G-H 805 E-@

(a) Though the recording of reasons may be a necessary
condi tion for making a search, jurisdiction to make a
search is not derived therefrom The power to search is
conferred by statute. Therefore, om ssion to record
reasons before the search or even thereafter in a proper
way, would not by itself affect the validity of the search.
[803 A-B] State of Rajasthan v. Rehman, [1960] 1 S.C R
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991, foll owed. (b) Under s. 5(2) Crimnal Procedure Code,

all proceedings including investigation of offences under
any law, have to be conducted in accordance wth the
procedure |aid down in the Code except to the extent of
any specific provision contained in a special Act. Under

the Suppression of Imoral Traffic Act there Tim no
provision dealing with the effect of contravention of s.

15. Therefore, the lawwith regard to the effect of an
irregular search wunder s. 165 of the Code would apply.
VWere a trial has taken place, under s. 537 of the Code a
defect or an illegality in the i nvestigation has no
bearing on the result of the trial unless the irregularity
or illegality is Shown to have brought about a m scarriage
of justice. Since the non-observance of the provisions of
s. 15(2) of the Act ~in the present case, is a nere

irregularity, the conviction of the appellant could not be
set aside as it was not shown that the irregularity caused
any failure of justice. [804 B--C, 805 B, E, H -806 B]
800

H N." Ri'shbud & Inder Singh v. State of Delhi, [1955] 1
S.CR 1150 and State of U P.v. Bhagwati Kishore Joshi
[1964] 3 S.C R 71, fol lowed.

Del hi Administration vi Ram Singh, [1962] 2 SSC R 694
and Public Prosecutor, ‘Andhra Pradesh v. U. Nageswararao
A l.R 1965 A P. 176, referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTI ON. ~Crim nal Appeal No.1 (N) of
1967.

Appeal by special |leave fromthe judgnent and order
dated OCctober 12, 13, 1966 of the Gujarat” Hi gh GCourt in
Crimnal Appeal No. 390 of 1965.

B. Datta, for the appellant.
H R Khanna and B.D. Sharma, for the respondent.
The Judgrment of the Court was delivered by

Grover, J. The sole point which arises for decision in
this appeal by special leave is whether the trial ~became
illegal by reason of the search not having been conducted
strictly in accordance with the provisions of s. 15 of the
Suppression of Immoral Traffic in Wmen & Grls Act, 1956
(Act CIV of 1956), hereinafter called the "Act".

The facts need not be stated in detail. The -appellant
and two other persons were tried for various offences —under
the provisions of the Act, the charge substantially against
her being that she was keeping a brothel in her ~house and
knowi ngly lived on the earnings of the prostitution of women
and girls. Al the three accused persons were acquitted by
the magistrate. The State preferred an appeal to the High
Court agai nst the appellant and the third accused only. The
High Court set aside the order of acquittal in respect of
the appellant and convicted her for offences punishable
under ss. 3(1) and 4(1) of the Act. She was sentenced to
suffer rigorous inprisonnent for one year and to pay a fine
of Rs. 200/-, (in default to suffer further rigorous
i mpri sonnent for six nmonths) and to suffer ri gorous
i mprisonnent for six nonths on the second count, the
sentences of inprisonment being concurrent.

The prosecution case was that on receiving conplaints from
several residents of the locality a raiding party was
organi sed. The services of a decoy w tness Kishan Taunal were
requi sitioned and he agreed to work as the punter. After
ascertaining that he had no noney he was given Rs. 8/- in
all. That anount included a currency note of Rs. 5/- and
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three currency notes of Re. 1/- each, the nunbers of notes
havi ng been noted down in the first part of the panchnana.
The punter was instructed to hand over the ambunt for the
charges that woul d have to be

801

paid for having sexual intercourse with any girl or woman in
the appellant’s house. He was, however, only to engage
hinself in talk not the actual act. A panch wtness Prem
Singh Hraji was also to acconpany the raiding party. The
raid was ultimately nade according to the original plan and
Ki shan, the punter managed to engage a wonen in conversation
in aroomin the house of the appellant. The raiding party
found that she had opened the buttons of her blouse and she
was found with her clothes in such a disordered condition
that it was apparent that she was getting ready to have

sexual intercourse wth Kishan; but on seeing the police
party she got up and dressed herself. The seven currency
notes /Ji.e. one five rupee note and two of one rupee

currency notes were recovered fromthe appellant which were
mar ked and had been given by Ki shan. Sub-sections (1) & (2)
of s. 15 of the Act provide as foll ows:

"(1) Notwi thstandi ng anything contained in
any other law for the time being in force,
whenever the special police officer has
reasonable grounds for believing that an
of fence puni shabl e under this Act has been or
is being coomitted in respect of a wonan or
girl  living in any prenises, and that such
search of the prenmises with warrant cannot be
made w thout undue delay, such officer may,
after recording the grounds of his belief,
enter and search such premises wthout a
war r ant ,

(2) Before making a search under sub-section
(1) the special police officer shall call upon
two or nore respectable inhabitants (at | east
one of whom shall be a wonan) of the /locality
in which the place to be searched is  situate,
to attend and witness the search, and may
issue an order in witing to themor ~any of
themso to do."
VWhat has been stressed greatly by | earned counsel for ~the
appel lant is that the Act being a special Act its provisions
shoul d have been strictly followed. It is pointed out that
the panch witness Prem Singh was not an inhabitant of the
locality in which the place to be searched was situate
Anot her panch wi tness had al so been taken who was a woman
(Bai Shanta) to satisfy the requirenent of sub-s. (2) of s.
15 but she al so was not an inhabitant of the locality where
the house of the appellant was situate. |t has been pointed
out that in Public Prosecutor, Andhra Pradesh v. Uttaravall
Nageshwararao(1) it was held by Shar fuddin Ahned J., that
the Act being a special piece of |legislation enacted with a
specific purpose all the directions contained in s. 15 were
nmandat ory. According to the learned judge while t he
recordi ng of
(1) A I.R 1965 A p. 176.
802
reasons for proceedi ng wi thout obtaining the search warrant
m ght not be done, which was a matter of discretion, so far
as the requisition of the services of the respectable
i nhabitants was concerned the direction was nmandatory and
the legislature by insisting on the presence of one wonan
nmediator at the tine of search had undoubtedly chosen to
safeguard the interests of the persons with whomthe Act was
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intended to deal. |In that case the services of a woman
nedi ator had not been requisitioned at all. The search was
held to be altogether illegal with the result that the
accused person in that case was acquitted and his acquitta
was uphel d by the Hi gh Court.

In the present case two main defects have been pointed
out in the matter of.search; one is that the special police
Oficer Shri Mankad has been found both by the Magistrate’
and the Hi gh Court to have prepared the docunment Ext. 8/A
long after the search. As found by the H gh Court this
docunent contained reproduction of s. 15(1) and it hardly
cont ai ned any ground on which the police officer had formed
the belief with regard to the matters stated in sub-s.. (1
). The other point which has been pressed on behalf of the
appel lant relates to contravention of sub-s. (2) inasnuch as
the panch witnesses were not inhabitants of the locality in
whi ch the appellant’s house was situate. The Hi gh Court was
of the view that power to conduct the search was derived
from the statute and not fromthe recording of reasons and
therefore the search was not rendered illegal, in the
present case, on account of contravention of s. 15(1) of the
Act. On the second point it was held that there was no
provision in |law which rendered the evidence of the panch
wi tnesses inadm ssible even though s.. 15(2) had been
contravened. The High Court did not agree with the decision
of the Andhra Pradesh H gh Court that the directions
contained in sub-s. (2) were of a mandatory nature

Qur attention has been drawn to State of Rajasthan v.
Rehman(1) in which a Deputy Superintendent of Central Excise
who had received information that the respondent in that
case had. cultivated tobacco but had not paid the excise
duty, went to search his house. He was obstructed, while
maki ng the search with the result that he fell down and was
injured. The respondent was prosecuted under s. 353, Indian
Penal Code. It was held that s. 165 of the Code of Crinina
Procedure was applicable to such a search and the search
being in contravention of that section it was illegal. The
respondent. therefore had been rightly acquitted In this
case bowever. it was observed that the recording  of reasons
under s. 165 did not confer on the officer
[1969] I.S.C. R 991
803
jurisdiction to nmke search though it 1is a necessary
condition for doing so. Jurisdiction or power to make a
search was conferred by the statute and not-derived fromthe
recording of reasons. these observations are sufficient to
di spose of the first point which has been pressed about tile
omssion to record the reasons before the search or _even
thereafter m a proper way. This case cannot be of / much
assi stance to the appellant because no question is i nvolved
m tile present case of any public servant having been
obstructed in the course of a search conducted under 's. 165
of the Crimnal Procedure Code. The trial of the appellant
was for contravention of certain provisions of the Act —ann
the search was made in respect of those offences. The tria
having taken place the question of the applicability of s.
537 of the Crimnal Procedure Code will at once arise. |
the non-observance of the provisions of s. 15 (2) is not an
illegality but is a mere irregularity then the sentence
cannot be set aside unless it can be shown that such
irregularity has caused failure of justice. As wll be
presently seen we are of the opinion that non-conpliance
with the directions contained ins. 15(2) in the matter of
search would only be an irregularity and not such an
illegality which wll vitiate the trial. The decision in
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Del hi Adm nistration v. Ram Singh(1l) which concer ned
of fences comitted under the Act and on which reliance has
been pl aced on behal f of the appellant involved a different
poi nt . There the police officer who had entered the
prem ses where the of fences were alleged to be conmmtted was
not a special police officer who alone is authorised to do
the wvarious things nentioned in the provisions of the Act.
It was observed that the Act created new offences and
provided for the forumbefore which they would be tried.
Necessary provisions of the Code of Criminal Procedure had
been adopted fully or wth nodi fication. As the Act
provided nachinery to deal with the offences created the
necessary inplication nmust be that the new machinery was to
deal with those offences in accordance with the provisions
of the special Act. The entire police work in connection
with the purposes of the Act within a. certain area had been
put in the charge of a special police officer. According to
the mapjority judgment in that case, only the special. police
of ficer was conpet ent to “investigate and as the
i nvestigation had been conducted by a regul ar police officer
who did not cone within the category of a special police
officer the order of the magistrate quashing the charge-
sheet was upheld. Thi's case certainly supports one part of
the subm ssion of the counsel for the appellant that the Act
is a conplete Code/'with respect to what has to be done under
it. In that sense /it would be legitimte to say that a
search which is to be conducted under the Act nust conply
with the provisions contained in-s. 15; but it cannot be
held that if a search.is not

(1) [1962] 2 S .C R 694.

804
carried out strictly in accordance with the provisions of
that section the trial is rendered illegal.” There is hardly

any parallel between an officer conducting a search who has
no authority wunder the |law and a search having been made
whi ch does not strictly conformtothe provisions of s. 15
of the Act. The principles which have been settled wth
regard to the effect of an irregul ar search nade in exercise
of the powers under s. 165 of the Code of Criminal Procedure
woul d be fully applicable even to a case under the Act where
the search has not been made in strict conpliance with its

provisions. It is significant that there is no provision in
the Act according to which any search carried out in
contravention of s. 15 would render the trial illegal. In

t he absence of such a provision we nust apply the | aw which
has been laid down with regard to searches nade under the
provi sions of the Criminal Procedure Code.

Now in The State of Uttar Pradesh v. Bhagwati Kishore
Joshi (1) this Court had to deal with a case where a booking
clerk was stated to have committed an offence of crimnal
breach of trust. A Sub-Inspector of police nade sone
i nvestigation and submitted a report but this was done
wi thout obtaining the order of a magistrate. Subsequently
the perm ssion of the magistrate was obtained to investigate
into the case as required; by s. 5A of the Prevention  of

Corruption Act. After making further investigation he
submtted a charge sheet. The respondent in that case was
tried and convicted under s. 5(2) of that Act. It was held

by this Court (by the mjority) that there was a
contravention of s. 5A of the Prevention of Corruption Act
at the first stage of investigation when the requisite
perm ssion of the nagistrate had not been obtained but after
the perm ssion had been given there was practically a de
novo. investigation. Therefore the accused not having been
prejudiced by the illegality commtted by the police, the
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conviction could not be set aside on the ground of nere
irregularity or illegality in the matter of investigation
The follow ng passage at p. 84 may be usefully reproduced
"The Hi gh Court set aside the conviction
on the ground that there was a breach of the
mandatory safeguards of the Act in that the
first stage of the investigation . was
contrary to the provisions of the Act. But it
did not consider the other question whether
the said breach caused prejudice to t he
accused in the matter of his trial. 1In doing
so, the H'gh Court ignored the provisions of
s. 537 of the Code of Criminal Procedure.
Havi ng carefully gone through the record for
the reasons aforesaid, we are satisfied that
no such prejudi ce has
(1) [1964] 3 SSCR 71
805
been caused to the accused. He had a fair
trial "and had his full say."
It is abundantly clear that s. 537 of the Cr.P.C. would be
applicable to the proceedings in the present, case. Section
5(2) of the Code provides that all offences under the Indian
Penal Code shall be investigated, inquired into, tried and
otherwise dealt wth according to the provisions of the
Cr. P. Code. Al offences wunder any other - law shall be
simlarly investigated etc. according to the same provisions
but subject to any enactnent regul ating the manner or place
of investigating, inquiring into, trying or ot herw se
dealing with such offences. ~According to s. 22 no court
inferior to that of a magistrate as defined in clause (c) of
s. 2 shall try any offence under ss. 3 to 8 of the Act.

Thus all proceedings 'including investigation had to be
conducted in accordance with the procedure laid down in the
Crimnal Procedure Code except to the extent of the specific
provi sions contained in the Act. (No such provision has been
brought to our notice nor indeed has it been contended that
s. 537 of the Code of Criminal Procedure would -not ~govern
the investigation, inquiry or trial of the offences wth
whi ch the appell ant was charged. The ratio of the decision
in the case of Bhagwati Kishore Joshi (1) nust  be followed
and in the absence of any prejudice having been shown by
non-conpliance with the provisions of sub-ss. (1) and (2) of
s. 15 of +the Act, the order of the H gh Court nust be
uphel d.

In conclusion it may be observed that the investigating
agenci es cannot and ought not to show conpl ete disregard of
such provisions as are contained in sub-ss. (1) and (2) of
s. 15 of the Act. The legislature inits w sdom provided
speci al safeguards owing to the nature of the premises which
have to be searched involving inroads on the privacy of
citizens and handling of delicate situations in respect of
f emal es. But the entire proceedings and the trial do not
become illegal and vitiated owing to the non-observance  of
or non-conpliance with the direction contained in the
aforesaid provisions. The court, however, has to be very
careful and circunspect in weighing the evidence where there
has been such a failure on the part of the investigating
agency but unless and until sone prejudice is shown to have
been caused to the accused person or persons the conviction
and the sentence cannot be set aside. It may not be out of
place to reiterate what was said in H N. R shbud and I nder
Singh v. The State of Delhi(2), that a defect or an
ii.legality in the investigation, however serious, has no
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direct bearing on the conpetency or the procedure relating
to cogni zance or trial of an offence and that

(1) [1964] 3 SSCR 71

(2) [1955] 1 S.C R, 115

4 Sup Cl1/69 19

806

whenever such a situation arises, s. 537 of the Code of
Crimnal Procedure is attracted and unless the irregularity
or the illegality in the investigation or trial can be shown
to have brought about a miscarriage of justice, the result
is not affected.

For the above reasons this appeal fails and it is dismssed.
V.P.S. Appeal dism ssed.
807




