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S.B. SINHA, J.
Leave granted.

Appel | ant herei'n was convicted for conm ssion of an offence under
Section 148, 302/ 149 of the Indian Penal” Code al ongwi th several other
persons nanely Hukum G rdhari, Patiram  Narayan and Prahl ad.

Prosecution case shortly stated is as under: -

Savitribai and other nenbers of her famly were sitting in the
courtyard of the forner’s house at about 4 p.m on 2.3.1991. Pr ahl adsi ngh
Anbaram Patiram Hukum Narayan and G rdhari were drinking |iquor
They started hurling filthy abuses.” Savitribai cane out from her house and
asked themto behave thensel ves. They adopted a hostile stance. They
started assaulting her, causing injuries inter alia by throwing stones. Wen
Accused Hukum hurl ed a stone at her, Prem Singh, brother of Savitriba
i ntervened. He was caught by them Hukum pel ted a stone at hi m causi ng
injury on his head. Anmbaram who was carrying an-axe, inflicted a blow on
his head fromits blunt side. Qher accused persons entered her house.
Patiram brought a bow and arrow and shot an arrow-at Prensingh. He fel
down unconsci ous. One Chandrakal abai pul led out that arrow. O hers who
were returning fromthe weekly market intervened. At least six of them
nanel y H mmat si ngh, Gendal al, Mansi ngh, Kamal asi ngh, Savitribai and
Phool Singh were injured by the appellants.

Sone of the accused persons in the process al so appeared to have
suffered injuries. It is alleged that not only the aforenmentioned persons
suffered injuries at the hands of the accused, even the'tiles of the roof of
Savitribai’'s house were al so damaged.

Prem Si ngh succunbed to his injuries on 3.3.1991

Hom ci dal nature of death of Prem Singh is not disputed. The
| ear ned Sessions Judge upon consideration of the materials brought on
record by the prosecution held the appellants guilty of conm ssion of an
of fence under Section 302/149 of the Indian Penal Code. The Hi gh Court,
however, convicted only Ambaram Hukum and Prahl ad under Secti on
302/ 34 of the Indian Penal Code. Appellant Grdhari was convicted under
Section 324 of the Indian Penal Code.

Only appel | ant Anbaramis before us.

Alimted notice was issued by this Court in regard to the nature of
of f ence.
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M. Anis Ahnmed Khan, |earned counsel appearing on behal f of the
appel  ant woul d submit that keeping in view the fact that the appellant has
assaulted nerely with the blunt portion of the axe, whereby no vital injury
was caused; only an of fence under part Il of the Section 304 of the Indian
Penal Code is made out.

Dr. NNM Chatate, |earned senior counsel appearing on behalf of the
respondent, on the other hand, would subnit that the appellant and ot hers
havi ng been armed wi th various | ethal weapons and having not only caused
the death of one person but injuries to six others, it is not a case where cl ause
fourthly appended to Section 300 of the Indian Penal Code woul d be
appl i cabl e.

The deceased Prem Singh received the follow ng ante-nortem
injuries;-
"“I. A punctured wound in his abdonen 2" bel ow
unmbi i cal ‘regi on measuring 1" x >" x cavity deep

The wound has punctured the snmall intestine and
caused injury of the size >" x =" x through and

t hrough. —~Orentum and small intestine had al so cone
out .

. Two Lacerat ed wound on the occipital region

nmeasuring 1"x = x <" and another wound 1"x =" x
<, "

At |east one of the injuries is attributed to the appellant. The injuries
found on the person of the deceased both by Dr. N.K Pancholi in his injury

report as also in the post-nortemreport, ~support the prosecution case.

Appel l ant, took an active part in assaulting the deceased Prem Si ngh
Fromthe materials on record, it appears that he actively associated hinself

in the entire episode. Ambaram and Prahl ad assaul ted the deceased with
axe whereas Patiram shot an arrow. They have been al |l egedly shouting
"Kill-kill. Apart fromthat, it appears that Anbaram the appellant had al so

assaul ted H mmat Singh on his head. There was absolutely no reason as to

why the appellant together with others would assenbl e/ for taking drinks in
front of the house of the deceased and that too armed with such |etha

weapons. They were nerely asked not to create a nuisance and to behave

t hensel ves as they had been hurling abusesin filthy | anguages. It was not a
case where PW9, Savitribai gave any provocation. She was unarned. She

was a lady, still then she was assaulted. |Intervention by the deceased being
her brother at that stage cannot be said to be unusual- It is, therefore, not a
case where injuries were caused on a sudden provocation or in a fit of anger
Appel | ant does not claima right of private defence. He is said to have been
injured but no nedical certificate was produced.

We nmay, therefore, for the purpose of this case, notice the rel evant
provi si ons of Section 299 and Section 300.
Section 299
Section 300
A person conmits cul pable
hom cide if the act by which
the death is caused is done -

Subj ect to certain exceptions

cul pable homicide is murder if
the act by which the death is
caused is done -

I ntention

(a) wth the intention of
causing death ; or

(1) with the intention of causing
death ; or
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(b) wth the intention of
causing such bodily injury as is
likely to cause death; or

(2) with the intention of causing
such bodily injury as the

of fender knows to be likely to
cause the death of the person to
whom t he harmis caused; or

(3) with the intention of causing
bodily injury to any person and
the bodily injury intended to be
inflicted is sufficient in the
ordinary course of nature to
cause death; or

Know edge

(c) wth the knowedge that

the actis likely to cause death
(4) with the know edge that the
act is so imm nently dangerous
that it nust, in all probability,
cause death or such bodily injury
as is likely to cause death, and
commts such act w thout -any
excuse for incurring the risk of
causing death or such injury as is
menti oned above.

VWereas C ause (b) of Section 299 refers to clauses secondly and
thirdly of Section 300, the distinctive feature of the said provisions are well -
known.

M. Anis Ahmed Khan, submitted that only one injury was inflicted
by the appellant. A simlar question came up for consideration recently in
Shajahan & Ors. v State of Kerala & Anr. [2007 (3) SCALE 618] wherein it
was hel d that nunber of injuries i's not decisive. How and i n what manner
i njuries have been caused woul d be a rel evant factor.

Rel i ance has been placed by M. Anis Ahned Khan on Raj Pal and
O hers v State of Haryana [(2006) 9 SCC 678]. In that case, it was held;

"17. Cl ause (b) of Section 299 does not postul ate any
such know edge on the part of the offender. | nst ances

of cases falling under clause (2) of Section 300 can be
where the assail ant causes death by a fist-blow
intentionally given knowi ng that the victimis suffering
froman enlarged liver, or enlarged spleen or diseased
heart and such blowis likely to cause death of that
particul ar person as a result of the rupture of the liver or
spleen or the failure of the heart, as the case may be. | f
the assail ant had no such know edge about the disease

or special fraity of the victim nor an intention to cause
death or bodily injury sufficient in the ordinary course

of nature to cause death, the offence will not be nurder,
even if the injury which caused the death, was
intentionally given. In clause (3) of Section 300,

i nstead of the words "likely to cause death" occurring

in the correspondi ng clause (b) of Section 299, the

words "sufficient in the ordinary course of nature" have
been used. Qobviously, the distinction |lies between a
bodily injury likely to cause death and a bodily injury
sufficient in the ordinary course of nature to cause

death. The distinction is fine but real and if overl ooked,
may result in mscarriage of justice. The difference
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bet ween cl ause (b) of Section 299 and cl ause (3) of
Section 300 is one of the degree of probability of death
resulting fromthe intended bodily injury. To put it
nore broadly, it is the degree of probability of death
whi ch deterni nes whether a cul pable homicide is of the
gravest, nediumor the | owest degree. The word

"l'ikely" in clause (b) of Section 299 conveys the sense
of probability as distinguished froma nere possibility.
The words "bodily injury .... sufficient in the ordinary
course of nature to cause death" mean that death will be
the "nost probable" result of the injury, having regard
to the ordinary course of nature

18. For cases to fall within clause (3), it is not
necessary that the of fender intended to cause death, so
long as the death ensues fromthe intentional bodily
injury or injuries-sufficient to cause death in the

ordi nary course of nature. Kalarimdathil Unni v. State
of Kerala'is an apt-illustration of this point. "

(Enphasi s Suppl i ed)

The said decision does not support M. Ahned s contention. It runs
counter thereto.

In any event, appellant was held to be carrying conmon intention
Conmon i ntenti on may devel op at the spot. Appellant acted on exhortation
made by others. He participatedin the entire occurrence. He was carrying
a danger ous weapon. He assaulted not only the deceased but al so anot her

We therefore, are of the opinion that no case had been nade out for
interference with the inpugned judgnment. The appeal is disnissed
accordi ngly.




