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1. Leave granted.

2. The appeal is preferred agai nst an order of the Del hi

H gh Court dismssing the wit petition filed by the
appel l ant at the stage of admi ssion. The appellant, ' Mjor
General | PS Dewan, is aggrieved w th, what he says, denia
of pronotion to the rank of Lt. General. He says that
though he was the senior-nost of the several candidates
considered for pronotion and his record of service was the
best of all, he was not pronoted because of and only on
account of the adverse renmarks nmade by Gen. S. F. Rodri gues,
Chief of the Arny Staff against himon 11th May, 1993. The
appel l ant complains that while making the said adverse
remarks the procedure prescribed by the relevant rules was
not followed nor was the principle of natural justice
observed. Accordingly, he prays for expunction of the said
remarks and pronotion to the rank of Lt. General.
3. The adverse remarks conpl ai ned of read as foll ows:
" CONFI DENTI AL

ADVERSE, REMARKS OF THE COAS TO BE ENDORSED ON

DOSSI ER IN THE CASE OF, 1C 12599L MAJ GEN | PS

DE WAN MGASC HQ SOUTHERN COMVAND

1. Consequent to a C of 1 ordered by this

Headquarters to investigate into the ms-

handl i ng of CBI cases of RC 19(A)89JPR and PE

3(A)/9A-JPR by Headquarters Southern Conmand

in 1992, it has enmerged that Maj Gen | PS Dewan

(Ex-MG 1 C Adn) now MGASC Headquarters Sout hern

Conmand failed |o appreciate the nuances o

both cases, and to apply his professiona
acunen and experience to their exam nation
He also failed to exam ne the cases in detail

or to carry out a detailed analysis and nerely
endorsed his views, based on the perfunctory
advice of the MGASC. He had nmerely applied
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his mind to defend ASC contracting procedures
and did not consider the naj or i ssues

involved. He is to be blaned for mishandling
and closing the cases and for acting in a
manner which is not expected to his rank and
the higher responsibility entrusted to him as
M5 | C Adm Headquarters Sout hern Connecti cut.

2. On analysis of the case, | find the conduct
of Maj Gen | PS Dewan, then Mz IC Adm. now MG
ASC Headquarters Southern Conmand to be
reprehensible and direct that ny remarks be
pl aced on record in the officer’s dossier

Sdf -
(SF Rodri gues)
Genera
COAS
11 th May, 1993.
4. Wth a viewto satisfy ourselves, we called upon the

respondent's to produce the record 'relating to the said ad-
verse remar ks as al so the record concer ni ng t he
consi deration —of the appellant and others for prombtion to
the rank of Lt. General. Both the records have accordingly
been placed before us, which we have perused. We shal
first refer to the circunstances in which the aforenentioned
adverse remarks were nade agai nst the appell ant.

5. The C.B.1. had registered certain cases against one
H S. Nanda, the then
657

DDST-61(1) sub-area.  The sub-area fell within the comrand
and control of the Southern Conmmand. Accordingly, the two
cases agai nst Nanda were processed by it. ~The appellant was
at that time Major General, In-charge of Admnistration in
Sout hern Command. The allegation against..... severa
officers including the appellant was that they did not
process the said cases properly and in accordance with the
rules, with the result that thesaid cases had to be
dr opped. The al l egation was that the said cases had been
dealt with by the officers in Southern Conmmand including the
appellant in a negligent and casual nanner, resulting in
m shandling of the cases. A Court of Enquiry was ~ordered
into the circunstances concerning the mshandling of the

said case. In the course of the enquiry, the Court of
Enquiry recorded the statenments of sever al officers
i ncluding the appellant and submitted its report. It opined

that while a nmalafide intent cannot be attributed, “there
have been serious | apses on the part of senior officers in-
cluding the appellant in processing the said cases against
Nanda. They set out the | apses and responsibility of . each
of the <concerned officers. So far as the appellant is
concerned, the Court of Enquiry found that he was to be
blamed for the manner in which he discharged the  respon-
sibility entrusted to himas Myjor General, In-charge of
Admi nistration. (In the interest of all concerned, we are
desisting fromextracting the exact words used by the Court
of Enquiry.) It is on the basis of the report of the Court
of Enquiry that the aforesaid adverse renmarks were nmade by
the then Chief of the Arny Staff, General Rodrigues.

6. Coming to the record relating to the consideration of
the appellant for pronotion to the rank of Lt. General, the
Record of the Mnutes of the 55th (1994) Meeting of Specia
Selection Board held on 18th July, 1994 shows that for
pronmoti on of ASC officers to the acting rank of Lt. Genera
in the Corps of ASC, four officers were considered. The
appel lant was at Serial No. 1 in the list of four officers
so considered. The Selection Board, however, selected the
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officer at S.No.4. In the counter-affidavit filed on behalf
of the respondents in this appeal, it is stated in Para |11
(25) that "the petitioner has been found 'Unfit’ for his
promotion to the rank of Lt. General on the basis of his
overall profile. The said letter (adverse remarks) though
form ng part of the dossier, but the same does not form part
of the Menber Data Sheet (MDS) which is used by the nmenbers
of the Selection Boards." The record of the Sel ection Board
does not, however, bear out the said statenent. W may,
therefore, proceed on the assunption that the said adverse
remar ks were brought to the notice of the Sel ecti on Board.

7. A fact, which is relevant, may be noticed at this
stage. Against the aforesaid adverse renarks the appellant
submtted a statutory conmplaint to the Central Governnent
whi ch was rejected as devoid of nmerit. The rejection of the
statutory conplaint is dated Cctober 3, 1994.

8. Sri G Ramaswany, the | earned counsel for the appellant
subm tted that the aforesaid adverse remarks made agai nst
the appellant” really anount “to expression of "severe

di spl easure” and, therefore, the authorities were bound to
foll ow the procedure prescribed in the Menorandum dated 5th
January, 1989 on the subject of "award of <censure to
of ficers and junior
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conmi ssioned officers". Para 15 of the Menorandum provides
that before issuing a letter of "severe displeasure," or
"di spl easure", the authority shall issue a showcause notice

indicating the specific action contenplated against the
of ficer along with such rel evant ‘papers and documents as are
necessary to enable the officer to put forward hi s

expl anation effectively. Since this procedure was not
followed, it is subnmitted, the remarks aforesaid are void
and ineffective and could not have been taken into account
while considering the appellant’s case for pronotion. Sri

G Ramaswany submitted further, on the strength of the
decision of this Court in Brij Mhan Singh Chopra v. State
of Punjab (1987 (2) S.C. C. 188), that the statutory conplaint
preferred by the appellant ought to have been disposed of
before his case canme up for consideration for pronotion. As
a matter of fact, he subnmitted, it happened just the other
way; while the appellant’s case for pronotion was considered
in the nonth of July 1994 his statutory conplaint ~ was
di sposed of only in October 1994. It is evident, said the
| earned counsel, that the said adverse remarks have clearly
and definitely prejudiced the appellant’s case. ~The _denia

of pronotion to the appellant, submitted the | ear ned
counsel, is only and exclusively because of the said adverse
remarks. It is for this reason, said Sri Ramaswany that in

the counter-affidavit no particular reason has been assi gned
for not selecting the appellant who was the senior-nost of
the four officers considered for the said pronotion

9. W nust say that we are not inpressed by any of the said
submi ssi ons.

10. The aforesaid adverse remarks were made by the highest
functionary in the Arny hierarchy, viz., the Chief of the
Ar nry Staff. The remarks were based not upon nere
observation but upon the report of a Court of Enquiry which
was appointed to go into the circumstances in which the
cases against Nanda were m shandl ed. The Court of Enquiry
hel d an elaborate enquiry wherein statenents of the
concerned officers including the appellant were also re-
corded. The appellant knew full well what was the Court of
Enquiry about. It may be that the appellant was not
formally charged and no regular enquiry as such was held but
that was not necessary for maki ng adverse remarks. | ndeed
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adverse remarks, as is well-know, can be nade by the appro-
priate superior officer on the basis of nere assessnent of
the performance of the officer and no enquiry or prior
opportunity to represent need be provided before maki ng such
remar ks unl ess, of course, the Rules so provide. The
renedy available to the officer in such a case is to make a
representation against such remarks to the appropriate
authority or to adopt such other renedies as are available
to himin | aw.

11. W are inclined to agree with the |Iearned counsel for
the respondents that the remarks conpl ai ned of cannot be un-
derstood or interpreted as amounting to expression of
"severe displeasure” within the neaning of the Menorandum
dated 5th January, 1989 and hence it was not necessary to
follow the procedure prescribed by it. They purport to be
and are adverse renmarks; there is no warrant for construing
them as expressionof "severe displeasure". Merely because
the | anguage used i's strong, the adverse remarks do not
cease 'to be adverse remarks. Be that as it may, it cannot
be said that the principle of natural justice, viz., aud
alteram partem
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has been violated in‘this case, inasmuch as the appellant
could, and did in fact, submit a statutory conplaint against
the remarks to the /Central Governnent.

12. Wth respect to the grievance ‘that his statutory
conplaint ought to have been considered and disposed of
before his case was considered by the Selection Board, it
must be said that at best the said objection is nerely
techni cal . Had his statutory conplaint been upheld wholly
or partly, this grievance could have nerited serious con-
sideration but not when it has been dismissed. It is not
suggested that the Central CGovernnent dism ssed the said
statutory conplaint nmerely to buttress the nonsel ection of
the appellant by the Sel ection Board. No allegation of
mal af i des has been made agai nst the Central Government.

13. So far as the non-selection of the appellant by the
Sel ection Board for pronotion to the rank of L.t. General is
concerned, we see no illegality in the procedure adopted by
them W have al so perused the work sheets relating to al
four officers considered. Not only the appellant” but two

other seniors to the person sel ected were overl ooked. The
sel ection, it nay be noted, was not based on seniority, but
on nerit. There is no allegation of nmlafides or bias

agai nst the nenbers of the Selection Board.- Al that can be
and is suggested agai nst the process of selection is that
the Board took into consideration the aforesaid adverse
remar ks. Assumi ng that the said remarks were indeed taken
into consideration, the non-selection of the appellant
cannot be faulted. Firstly, it cannot be said that the said
remarks alone were the cause of non-selection; “the non-
sel ection of appellant appears to be based on an over-al
assessment. Secondly, the statutory complaint preferred by
the appell ant agai nst the said remarks have been rejected by
the Central Governnent, no doubt subsequent to the said
consideration. As stated above, the situation nmay have been
different had the said conplaint been wupheld partly or
whol | y. In the circunstances, die Court cannot sit as an
appel l ate authority over the acts and proceedings of the
Sel ection Board.

14. W arc also satisfied on a perusal of the relevant
record that the adverse remarks nmade by the Chief of the
Army Staff against the appellant are based upon and
consistent with the report of the Court of Enquiry regarding
the responsibility of and the role played by the appellant
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in processing the cases agai nst Nanda.

15. W nmeke it clear that we express no opinion upon the
validity or otherwise of the orders of the Centra

CGovernment rejecting the statutory conplaint preferred by
the appel |l ant agai nst the adverse remarks aforesaid. If it
is open to the appellant in law to question the said orders,
he can always do so in accordance with | aw.

16. So far as the decision in Brij Mhan Singh Chopra cited
by Sri Ramaswany is concerned, it nmay be pointed out in the
first instance that the said decision deals with conpul sory
retirement under F.R 56J., and not with pronotion. The said
decision finds fault with an order of compul sory retirenent
based upon state adverse entries nade nore than ten years
earlier. The said decision no doubt says that t he
representati on agai nst adverse remarks shoul d be di sposed of
before taking the said remarks into account while deciding
the question of conpul sory retirement under F.R 56-J. This
aspect ‘has, however,
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been expressly dissented fromin a |ater three-Judge Bench
deci sion —in Bai kuntha Nath Das & Anr. v. Chief District
Medi cal O ficer, Baripada & Anr. (1992 (2) S.C.C.299). Be
that as it may, even if we proceed on the basis that the
said adverse remarks were taken into account by the
Sel ection Board while considering the appellant’s case for
pronotion, the decision of the Board to overl ook the appel-
ant cannot be faulted or invalidated for the various
reasons mentioned hereinbefore. W reiterate that while
sayi ng so we proceed upon the assunption that the Selection
Board did take the said adverse remarks into~ consideration.
Even so, the decision of the Board not to select the
appel lant is not vitiated for the reason inter alia that his
statutory conpl ai nt agai nst the adverse remarks was rejected
by the Central Covernment. This is the view expressed in a
Constitution Bench decision in RL.Butail v. Union of 'India
& Os. (1971 (2) S.C.R 55), where a simlar conplaint was
made.

17. Sri Ramaswany relied upon the decision in “Union of
India v. HP.Chothia & Os. (1978 (2) S.C. C. 586) in support
of his yet another submission that. where allegations of
arbitrariness are made against a Selection Board/ Sel ection
Comm ttee, one of the nenbers of the Board/Committee should
file a counter-affidavit explaining the circunstances in
which the petitioner was not selected. W are unable tofind
any such proposition flowi ng fromsuch decision. ~ That was a
case where neither the relevant record was produced nor did
any responsi bl e person swear to an affidavit with respect to
reasons for which the petitioner therein was not included in
the Select list. That is not the situation here, apart from
the fact that there is no specific allegation of arbitrary
conduct on the part of the Selection Board. The respondents
have al so produced all the relevant records which we have
Per used.

18. Sri  Ramaswany then relied upon the decision in The
Manager, CGovernnent Branch Press & Anr. v. D.B.Belliappa
(1979 (2) S.C. R 458) in support of his submission that
administrative orders affecting the rights of «citizens
should contain reasons therefore W are afraid, the said
principle cannot be extended to matters of selection

Unl ess the rul es SO require, the Sel ection
Conmittee/ Sel ection Board is not obliged to record reasons
why they are not selecting a particular person and/or why
they are selecting a particular person,. as the case nmay be.
If the said decision is sought to be relied upon wth
respect to the adverse remarks made agai nst the appellant,




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 6
the attack should fail for the reason that the neno
containing adverse renarks in this case does set out the
particulars in support of the same. It is equally relevant

to note that no allegation of mal afides or arbitrariness has
been levelled against the Chief of the Army Staff who made
the said remarks.

19. For all the above reasons, we disniss the appeal but
wi t hout costs.
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