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The appel | ants were enpl oyees of the respondent No.1
(I CRISAT). Their services were ternminated. They filed wit
petitions before the Hi gh Court of Karnataka agai nst | CRl SAT
and the Union of India. The wit petitions were dism ssed. The
first wit petition so dism ssed was WP. No.2730/1981 ( K. S.
Mat hew v. | CRISAT) . A second group of writ petitions was
di smissed on 30th June 1988. The di sm ssal's are the subject
matter of these appeals. Both the  Division Benches held that
| CRI SAT was an international organi sati on and was i mrune
from bei ng sued because of a Notification issued in 1972 under
the United Nations (Privileges and Imunities) Act, 1947 and
that a wit under Article 226 could not be issued to | CRI SAT.
What or who is | CRI SAT? Was the High Court right in
hol ding that it was not amenable to the wit jurisdiction under
Article 2267
| CRI SAT was proposed to be set up as a non-profit
research and training centre by the Consultative G oup on
International Agricultural Research (CA AR). The CE AR is an
i nformal association of about 50 governnent-and non-
governmental bodies and is co-sponsored by the Food and
Agriculture Organisation of the United Nations, (FAO, the
United Nations Devel opment Program (UNDP), the United
Envi ronnment Program (UNEP) and the World Bank. The
menbers of the CA AR at the relevant time were the African
Devel opnent Bank, the Asian Devel opnent Bank, Bel gium
Canada, Dennmark, the Food and Agricul ture Organi zation of
the United States, Ford Foundation, France, Germany, the
I nter-American Devel opment Bank, the International Bank for
Reconstructi on and Devel opnent, the International
Devel opnent Research Centre, Japan, Kellogg Foundati on,
Net her | ands, Norway, Rockefeller Foundation, Sweden,
Switzerl and, United Kingdom United Nations Devel opnent
Programme and the United States of Anerica. In addition there
were representatives fromthe five major devel opi ng regi ons of
the world, nanely, Africa, Asia and the Far East, Latin Anerica,
the M ddl e East, Southern and Eastern Europe.
The object of setting up ICRISAT was to help devel oping
countries in sem-arid tropics to alleviate rural poverty and
hunger in ways that are environnentally sustainable. The
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devel opi ng countries include India, parts of south-Asian, sub-
Saharan and South and Eastern Africa and parts of Latin
Amrerica. The object was sought to be achieved by research

and devel opnent of scientific technol ogi es which could inprove
the quantity and quality of sorghum (bajra), pearl and finger
mllet, pigeon peas, chick peas and ground nut.

Certain nenbers of the Consultative G oup agreed to

provide funds to support the setting up and conti nued
functioning of |ICRISAT. The financing nenbers of Cd AR
entered into an agreement on 20th March 1972 with the

I nternati onal Bank for Re-construction and Devel opnent (1 BRD)
to establish a special account. The IBRD then entered into an
agreenment with Ford Foundation under which Ford Foundation
undert ook to inplenent the proposal for setting up | CRI SAT.
A menorandum of agreenent was then entered into

bet ween the Governnent of India and the Ford Foundation
(acting on behalf of the Consultative Goup) on 28th March 1972
(referred to as the March agreenment) for the establishnent of

| CRI SAT. 'The  agreenent provided that the principa
headquarters of 1CRI SAT would be at Hyderabad, India. The
agreement recorded that |CRI SAT would, inter-alia, serve, as
a world centre for conducting research and training of
scientists for the inprovement of sorghum nillet, pigeon peas
and chick peas.
Clause 4 of the March agreenent under the head
"Admi ni stration and Governance’ provided:
"The Institute shall be established in

I ndi a as an aut ononopus, internationa

phi |l ant hropi c, non-profit, research, educational,
and traini ng organisation.

The Institute shall be adm nistered by a
Director who shall be selected by the
Governi ng Board. The Director shall be
responsi ble for the internal operation and
management of the Institute and for assuring
that the programme and objectives of the
Institute are properly devel oped and carried
out. He shall be a menber of the Board ex-
of ficio.

The Board shall be responsible for

devel opnent and/or approval of the Institute’'s
progranmmes and for the policies under which

the Institute operates, shall be responsible for
sel ection and enpl oynent of the Director, and
shal | approve the appointnment of the senior
staff nenbers on the recomrendati on of the
Director. The Board shall also review and
approve the budget estimates for the Institute.

The CGoverning Board nmay consist of no
nore than fifteen nenbers sel ected as
foll ows: -

3 nenbers designated by the host country.

3 nenbers designed by the Consultative

Group on International Agricultural Research

6 to eight menbers at large with rel evant
interests and qualifications fromcountries or
areas being served or fromcountries or

agenci es whi ch have been concern for and

provi de substantial support for work in the
fields of the Institute’'s major responsibilities.
1 Director of the Institute, ex-officio.
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The Consultative Group on Internationa
Research, through its sub-comittee for
| CRI SAT shall be responsible for constituting
the Initial CGoverning Board. India will be
represented on the sub-Committee.”

Pursuant to the March agreenent a further agreenent
was entered into between Ford Foundation representing
C4A AR and the CGovernment of India on 7th July 1972 by which
| CRI SAT was established. |CRISAT set up its headquarters
with its office, staff quarters, seed producing centres and
research | aboratories in about 3000 hectres of |and in Andhra
Pradesh provided by the Indian Governnent.

The initial financial support for setting up and
admi ni stering | CRI SAT was provi ded substantially by the
Governnments of the United Kingdom United States of Anmerica,
Uni t ed Nations Devel oprment Programe (UNDP) and | BRD.

O her nmenbers of the Consultative Group provided non-

nonetary ‘servicein kind. According to the figures presented by
| CRI SAT to Court, India s ~contribution to the respondent No. 1
has ranged between 0.3%to 2.0% as agai nst 99. 7% to 98% of

the total contribution fromother countries.

| CRI SAT has programmes in Tanzania, Sudan, N ger

Mali, N geria, Senegal and Upper Volta under the United

Nat i ons Devel opnent Progranme (UNDP) and in 1984 set up a
second centre in Niger. It has also entered into agreements
with Niger, Malawi, Mali, N geria, Kenya and Zinbabwe for
establ i shing centres and regi onal” programes in these
countries.

| CRI SAT is staffed by persons from 22 nations including
India who work in Asia, Africa and Latin Anerica. Training has
been inparted to 2500 research nenbers and students from
97 countries including 850 fromlndia. There are 15 nenbers
in the Governing Board of |CRISAT apart fromthree nom nees
of the Government of India. The other nenbers are from
different countries and as at present are from Norway, Zanbi a,
Phil l'i pi nes, Germany, France, Sweden, USA, Canada,

Australia, Japan, Brazil and N geria.

Clause 6 of the March agreement provided for the grant
of immunity to | CRI SAT by the Governnent of |ndia under the
United Nations (Privileges and Immunities) Act, 1947. The
cl ause is reproduced bel ow

"(a) The Governnent of India shal

recogni se the Institute as a

phi | ant hropi c, non-profit organisation

with the purposes set forth in this

Menorandum  The international status

of the Institute will be ensured by the

CGovernment of India issuing suitable

Notification as contenplated in O ause 3

of the United Nations (Privileges and

I mmunities) Act, 1947 extending the

operation of Articles I and Il, Sections

2,3,4,5,6,7 and 8 of the Schedul e of the

said Act to the Institute. Further, the

interests of non-Indian officials of the

Institute staff will be safeguarded to the

extent; envisaged in Article V, Section

17, 18(b), (d), (e) and (g), 19,20 and 21

of the said Schedul e and CGovernnent of

India instructions thereunder being no

| ess favourabl e than that extended to

non- I ndian officials of the | BRD'.
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Section 3 of the United Nations (Privileges and
I mmunities) Act, 1947 (hereafter referred to as '1947 Act’)
enpowers the Central CGovernnent by notification in the
Oficial Gazette to declare that the provisions of the Schedul e
to the 1947 Act shall apply, subject to such nodification, if any,
as the Central Governnent nmmy consider necessary or
expedi ent for giving effect to any international agreenent,
convention or other instrunents to confer on any internationa
organi sation and its representatives and officers privileges and
imunities as provided for in the Schedule to the 1947 Act and
"notwi t hstandi ng anything to the contrary contained in any
other law', the provisions of the 1947 Act so declared to be
applicable are "to have the force of lawin India"
Pursuant to clause 6 of 'the agreenent and in exercise of
powers conferred by Section 3 of the 1947 Act, a notification
was i ssued by the Governnent, Mnistry of External Affairs on
28t h October 1972 which was duly gazetted on the sane day.
By the notificationthe Central Governnent declared:
"that the provisions of Article I, Article |
and Article V (Section 17, 18(b), (d), (e)
and (g), 19, 20 and 21) of the Schedul e
to the said Act shall, subject to the
nmodi fi cati ons specified bel ow, apply
mutatis nutandis, to the Internationa
Crops Research Institute for the Sem -
Arid Tropics and to its officers recruited
on an international basis, except that the
exenptions under Sections 18 and 19
shall apply only to the non-Indian
officials of the said Institute.

Modi fi cati ons

(i) for the words "United Nations" wherever they
occur, the words "international Crops

Research Institute for the Sem -arid Tropics"”

shal | be substituted;

(ii) for the words "Secretary General" wherever
they occur, the word "Director"” shall be
substi t ut ed.

2. In Section 17 and Section 20, words “Genera
Assenbly and Security Council", the words
"CGoverni ng Board" shall be substituted

3. In Section 19,

(1) for the words "Secretary-general" and al

Assi stant Secretaries-general" the word
"Director" shall be substituted.

(ii) for the words "their spouses"”, the words "his
spouse" shall be substituted"

The Articles of the Schedule to the 1947 Act which were
nmade applicable under the notification were Articles I, Il and
certain provisions of Article 5. Article | of the Schedul e deal s
with the juridical personality of the international organisation,
Article Il with its 'Property, Funds and Assets" and Article 5
with the "Oficials" of the International Organisation and the
grants of privileges and immunities to them Wat was not
i ncluded was Article VI, particularly section 29 thereof, which
woul d have nmade the Organisation liable to nmake provisions
for "appropriate nodes of settlement of disputes arising out of
contracts or other disputes of a private | aw character to which
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the international organisationis a party".

However, clause 6 (2) of the March agreenent recorded
the CGovernment of India s assurance of authority to the
CGoverni ng Board of | CRISAT to establish enpl oynent policies
and conditions for the senior staff of the Institute on an
international basis. |In addition, the Governing Board was
given authority under the agreenent to establish terns and
conditions of enploynent for junior scientists, technicians,
clerical, admnistrative and operational support personnel. The
conditions of enploynent were expected "to nore nearly
approxi mate accepted norns of the host country, with such
nodi fications as may be necessary to assure availability of well
qualified staff and a high quality of perfornmance".

CGui del i nes known as Personnel Policy Statenents
relating to the services of personnel which were to renain
effective and be applied pending formul ati on of Rules were
framed by | CRI SAT on 3rd July 1976 which included the
procedure in respect of disciplinary action. The procedure
envi saged’ the fram'ng and issuing of a charge-sheet by the
Per sonnel' Manager, reply thereto by the enployee within the
stipul ated period, examnation of the reply by the Personne
Manager with the Departnent Head, the dropping of the case
in the event the explanation was found sufficient, and
institutional inquiry inthe event the explanation was not
accepted and the neasure of punishnment. 'The nature of the
i ndi sci pline and m sconduct warranting najor penalty for
exanpl e di smissal etc. was defined. The disciplinary authority
naned for specified categories of enployees had al so the
authority to constitute the enquiry committee and to suspend
enpl oyees. The | CRI SAT (Di sci pl'ine and Appeal Rul es) came
to be formul ated subsequently-in 1991

As all the appeals raise the sane issues, we limt the
factual consideration to Cvil Appeal No. 2399 of 1986. The
appel lant in this appeal was appointed by | CRl SAT on 15th
January 1975 as a Field Hel per. ~The offer of appointnent
issued to the appellant stated that apart fromthe terns and
conditions specifically nmentioned in the appointnment letter, the
ot her terns of enploynment woul d be governed by the | CRI SAT
Personnel Policy Statenment as anended upto date and all such
further anendnents nmade fromtime to time and-intimated to
the appellant. It was nmade clear that the Personnel Policy
Statenment would formpart of the terns and conditions of
service as though enbodied specifically in the offer of contract
of enploynent. A copy of the Personnel Policy Statenment was
enclosed with the letter. The appellant signed the offer of
enpl oyment on 20th January 1975 expressly accepting the
terns and conditions. In a separate letter dated 23rd April 1975
the appell ant acknowl edged the receipt of the amendnents to
the Personnel Policy for professional and support staff (locally
recruited). The letter recorded that the appellant had studied
and understood the contents thereof and undertook to abi de by
ICRISAT's policies. The letter concluded with the foll owi ng
par agr aph:

"In particular I amaware of the |ega
position of the I CRISAT and | undert ake

to respect the sanme and seek ventilation

of my grievances, if any, strictly and only
through the Gievance Procedure |aid

down in these policies. | further
appreciate that since the ICRI SAT is an

i nternational organisation inmmune from

the laws of India, | amnot entitled to
seek recourse under such | aws,

including industrial |aws, for rectification
of grievances."
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On 23rd June 1983, in view of growing indiscipline in the
Institute the Director-Ceneral issued a circular which inter-alia
st at ed:

"A new set of disciplinary and appea
procedures for staff has been drafted
and the Staff-Minagenent Joi nt Counci
will be consulted in this regard. Unti
these procedures are pronul gated,
procedures | aid down in 1976 continue
to apply. These provide for m nor and
maj or penalties according to the
Schedul e in Annexure |. ‘Were the
nature of the mi sconduct warrants a
nmaj or penalty, an enquiry nust be held
before the penalty can be proposed and
awar ded. "

A show cause notice was issued to the appellant calling
for an explanation for the acts of misconduct specified therein
The appel | ant gave an expl anation on 25th July 1983. The

expl anati on was not found satisfactory and an Enquiry O ficer
was appointed to enquire-into the charges franed agai nst the
appel lant. In August 1983, the appellant filed the wit
application which was resulted in the inpugned order. The
prayer in the wit petition was for issuance-of a wit of
mandamnus directing | CRI SAT to frame rul es regarding the
conditions of service which "nearly approxinmate to the
accepted customof India" and to direct the Union of India to
take action for fulfilnment of clause 6(a)(2) of the Mrch
agreenment between the Union of India and Cd AR

It is not clear whether any copy of the wit petition was
served on the respondents at that stage.  In any event,

| CRI SAT proceeded with the disciplinary enquiry against the
appel lant. An inquiry notice was issued on 13th Septenber
1983. The appellant did not participate in the inquiry.
Utimately, the Enquiry Oficer subnmitted a report to the
Personnel Manager on 17th Cctober 1983 finding the charges

agai nst the appellant proved. The order of term nation was
passed on 5th August 1983 by the Principal Administrator. In
the order dism ssing the appellant, it was stated that the
appel l ant woul d stand relieved with effect from5th Decenber
1983 and that the appellant would be entitled to three nonths’
salary in lieu of notice consequent upon the cessation of his
enployment with I CRISAT. It does not appear that the
appellant’s wit petition was anmended to chal lenge the order of
di sm ssal

It was submitted on behalf of the appellant before us that

the 1947 Act had been enacted by Parlianent to give effect to
the Convention on the Privileges and Immunities of ‘the United
Nati ons, 1946. According to the appellants the power to grant
imunity to 'International Organizations’ under the 1947 Act
therefore did not extend to organizations |ike | CRI SAT which
was neither an organ of the United Nations nor a specialised
agency within the nmeaning of Article 57 of the U N Charter.
The appel | ant al so contended that in any event the imunity
granted to | CRI SAT coul d not extend beyond or to natters
unrel ated to the functions of the organization. It is argued that
the prohibition on the enpl oyees to take recourse to the
nmuni ci pal Courts in connection with settlement of disputes
relating to enploynent would not cone within the grant of that
i Mmunity nor could i munity be granted agai nst the power of
judicial review. Reliance has been placed on Dadu V. State of
Mahar ashtra 2000(8) SCC 437 in this connection. It is also
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argued by the appellants that the Government could not enter
into a treaty or any international agreenent nor issue a
notification pursuant thereto which nmay have the effect of
infringing fundamental or constitutional rights of the citizens in
derogation of Constitutional provisions. It was subnmtted that
the provisions of the March agreenent and the notification
woul d therefore have to be read in a nanner in keeping with

the constitutional provisions. It was subnmtted that the non

i nclusion of Sections 29 and 30 of Article VIII of the Schedul e
to the 1947 Act in the notification, is violative of the
fundanmental rights of the I CRI SAT enpl oyees under Articles

14, 21 and 311. It was submitted that the absence of an

i ndependent and inpartial Tribunal to decide | abour disputes
bet ween | CRI SAT and its enployees was also in violation of
Article 8 of the Universal Declaration of Human Rights. It was
submtted that the confernment of the immunity w thout

i mposition of a corresponding obligation on | CRISAT to provide
for an inpartial tribunal to decide disputes between |CRI SAT
and its enployees is violative of Article 14. It was finally
submi tted that the inpugned order of term nation was arbitrary
and in violation of the principles of natural justice and was
devoi d of procedural fairness.

Learned counsel for the Union of India submtted that
the notification had been issued in terms of the March
agreenment entered into between the Governnent and CA AR
According to the Union of India, it could not unilaterally change
the ternms of the agreement with CA AR pursuant to which the
notification had been issued. It was also subnitted that
| CRI SAT was not subject to the Court’s jurisdiction under
Article 226 as it was neither the Governnent nor any wi ng of
the Governnment nor was it in any way accountabl e or subject
to or under the financial or admnistrative control of the
CGovernment. | CRI SAT supported the Union of India and al so
submitted that no wit application was maintainable against it.
It was further submitted that in any event the action which was
taken agai nst the appellants was in accordance with the
procedural rules framed by | CRI SAT which were fair and in
keeping with the donestic |aw, nanely, the Industria
Enpl oynment (Standi ng) Orders, 1946.

The appellant’s argunents that the Union of India could
not have granted inmmunity from | egal process to |CRI SAT
under the 1947 Act and that in any event the grant of such
i munity could not serve to curtail the Courts Constitutiona
power under Article 226, proceeds on the basis that were- it not
for such imunity, a wit could issue to ICRISAT. If a wit did
otherwise lie against a body, it is a npot point whether judicia
review of its actions could be excluded by grant of imunity
either by Statute or by a Statutory Notification. Since, in our
view, no wit would lie against |ICRISAT, therefore the further
guestions whether it could or should have been granted
i munity or whether the immunity debarred renedi es under
Article 226 do not arise.

A wit under Article 226 lies only when the petitioner
establishes that his or her fundanental right or sone other

| egal right has been infringed [Calcutta Gas Co. v. State of
WB.; AIR 1962 SC 1044, 1047-1048]. The claimas made by

the appellant in his wit petition is founded on Articles 14 and
16. The clai mwould not be maintai nabl e agai nst | CRI SAT

unl ess I CRI SAT were a 'State’ or authority within the meaning
of Article 12. The tests for determ ning whether an

organi zation is either, has been recently considered by a
Constitution Bench of this Court in Pradeep Kumar Bi swas V.
Indian Institute of Chemical Biology & ors. (2002) 5 SCC 111 at
p. 134 in which we said:

" The question in each case woul d be
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whet her in the light of the cunulative facts as
establ i shed, the body is financially,
functionally and adninistratively dom nated by
or under the control of the Government. Such
control rmust be particular to the body in
guestion and must be pervasive. |If this is
found then the body is a State within Article
12. On the other hand, when the control is
nerely regul atory whet her under statute or
otherwi se, it would not serve to nake the body
a State".

The facts which have been narrated earlier clearly show
that | CRI SAT does not fulfil any of these tests. It was not set
up by the Government and it gives its services voluntarily to a

| arge nunber of countries besides India. It is not controlled by
not is it accountable to the Governnent. The I|ndian
CGovernment’s financial contribution to ICRISAT is minimal. Its

participationin ICRISAT' s admnistration is limted to 3 out of
15 nmenbers. 1t cannot therefore be said that ICRISAT is a

State or otherauthority as defined in Article 12 of the
Constitution.

It is true that a wit under Article 226 also |lies against a
"person’ for "any other purpose". The power of the Hi gh Court
to issue such a wit to "any person"” can only nean the power

to issue such a wit to any person to whom according to well -
established principles, a wit lay. That a wit nay issue to an
appropriate person for the enforcement of any of the rights
conferred by Part Il is clear enough fromthe l'anguage used.

But the words "and for any other purpose” nust nean "for any

ot her purpose for which-any of the wits nentioned woul d,
according to well established principles issue.

A wit under Article 226 can lie against a "person" if it is

a statutory body or performs a public function or discharges a
public or statutory duty [Praga Tools Corporation v. C. A

I mnual, (1969) 1 SCC 585; Andi Mikta Sadguru Trust v. V.R
Rudani, (1989) 2 SCC 691, 698; VST Ind. Ltd. v. VST /Ind.

Workers’ Union & Another, (2001) 1 SCC 298]. |CRISAT | has

not been set up by a statute nor are its activities statutorily
controlled. Although, it is not easy to define what” a public
function or public duty is, it can reasonably be said that such
functions are simlar to or closely related to those perfornable
by the State in its sovereign capacity. The primary activity of
| CRISAT is to conduct research and training progranmes in

the sphere of agriculture purely on a voluntary basis.~ A service
vol untarily undertaken cannot be said to be a public duty.

Besi des | CRI SAT has a rol e which extends beyond the

territorial boundaries of India and its activities are designed to
benefit people fromall over the world. While the Indian public
may be the beneficiary of the activities of the Institute, it
certainly cannot be said that the | CRI SAT owes a duty to the

I ndian public to provide research and training facilities. In
Praga Tools Corporation V. C. V. Imanual AR 1960 SC

1306, this Court construed Article 226 to hold that the High
Court could issue a wit of mandanus "to secure the

performance of the duty or statutory duty" in the performance

of which the one who applies for it has a sufficient |ega
interest". The Court also held that:

" an application for mandarmus will not

lie for an order of reinstatement to an office

which is essentially of a private character nor

can such an application be maintained to

secure performance of obligations owed by a

conpany towards its workmen or to resolve

any private dispute.[See Sohan Lal V. Union
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of India, 1957 SCR 738]

We are therefore of the viewthat the H gh Court was right
inits conclusion that the wit petition of the appellant was not
mai nt ai nabl e agai nst | CRI SAT.

The second relief sought in the wit petition is against the
Union of India. The prayer is that the Union should take action
to fulfil clause 6 of the March agreenent. The prayer is
unsust ai nabl e as in substance the relief clainmed is against
| CRISAT. Furthermore It is doubtful whether the agreenent
bet ween the Indian Government and |CRISAT is specifically
enforceabl e as such in donestic Courts, particularly when the
agreenment does not formpart of any donestic legislation. The
case of Dadu V. State of Mharashtra relied upon by the
appel  ant has no bearing on the issues which arise for
consi deration in the case before us. In that case, the
Constitutional validity of Section 32A of the Narcotics Drugs
and Psychotropi ¢ Substances Act, 1985 whi ch prohibited
appel | ate Courts from suspendi ng sentence despite the appea
bei ng adm tted, was questioned. The inmpugned section clearly
ran contrary to the provisions of the Crimnal Procedure Code
whi ch all owed the appel late courts discretionary powers to
suspend sentences. One of the argunments raised by the
Respondent State to justify this apparent contradiction was that
the section had been enacted in discharge of the Governnent
of India' s international obligations under the United Nations
Convention Against Illicit Trafficking in Narcotics and
Psychotropic, 1988. The Court held that the Convention clearly
and unanbi guously showed that the Convention was nade
subject to "constitutional principles and the basic concept of its
| egal system prevalent in the polity of the nenber country".
The States argunment was rejected as it was found as a fact
that there was no international agreenent which obliged
countries notw thstandi ng the constitutional principles and
basi ¢ concept of its legal system to put a blanket ban on the
power of the Court to suspend the sentence awarded to a
crimnal under the Act. There was no conflict between the
Covernment’s international obligation and the donestic | aw
In the present case there is no question of any conflict. Wat is
sought for on the other hand is an enforcenent of a clause in
an international agreenent.
In any event, it could not be said that the Personne
Policy Statement framed by | CRI SAT dealing with interna
di scipline was not in terns of clause 6 (2) of the Mrch
agreenment. |t has not been shown how t hese guidelines
(which were in fact followed in the appellant’™s case) deviated
fromor did not approximate to the established disciplinary
procedures followed by other private concerns in the country.
In these circunstances, we dismss the appeals without
any order as to costs.

In the instant case it cannot be said that the
appel l ant’ s |l egal right has been infringed. The appellants had
a contractual relationship (contract of enploynent) with the
respondent institute and any right or obligation between the
two parties was purely contractual in nature. In a number of
cases, the Suprene Court has categorically held that a wit
petition under Article 226 cannot be resorted to in order to
enforce a contractual right. Accordingly the general rule is that
no wit under Article 226 will lie to quash an order terminating a
contract of service, albeit illegally [ SR Tewari v. Distt. Board,
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Agra, AIR 1964 SC 1680; Bachhanidhi v. State of Oissa, AIR
1972 SC 843, 845; Executive Comittee of Vaish Degree
Col l ege, Shami v. Lakshnmi Narain, (1976) 2 SCC 58]
Exception is nade only where order of term nation is made by
a statutory body acting in breach of a mandatory obligation
i nposed by a statute. [V.R Mshra v. Managing Conmittee, Ja
Narain Col |l ege, (1972) 1 SCC 623] ICRISAT is certainly not a
statutory body nor its activities are nandated by a statute.

The scope of a renedy under Article 226 of the
Constitution is wider that the renedy under Article 32 since the
latter "is restricted solely to enforcenent of fundanental rights
conferred by Part 111 of the Constitution". Nai n Sukh Das V.
State of Uttar Pradesh 1953 SCR 1184 at 1186.

i ver
Krishan Lal v. State of J & 1994 (4) SCC 422
The petition in that case has been di sm ssed on the
basis of a report subnmitted by the Anti-Corruption Conm ssion
set up under the provisions of the Jammu and Kashmir
(Governnent Servants) Prevention of Corruption Act, 1962
Section 17(5) of that Act provided:
"After the Conmmission submits its
reconmendati on and after the Governor
arrives at a provisional conclusion in
regard to the penalty to be inposed, the
accused shall be supplied with the copy
of proceedings of the inquiry and called
upon to show cause by a particular date
why the proposed penalty should not be
i mposed upon him™"

It is not in dispute that the order of dism ssal had been
passed wi thout supplying a copy of the proceedings of the
inquiry held by the Anti-corruption Comission to the
petitioner. The question arose as to whether this right could be
wai ved by the enployee. This Court held affirmng the latin
maxi m of | aw "Quilibet potest renunciare juri pro-se introducto”
meani ng "an individual may renounce a | aw nmade for his
speci al benefit" and that the requirenent of giving a copy of the
proceedi ng of the inquiry nandated by Section 17(5) of the Act
bei ng one for the benefit of the individual concerned could be
wai ved despite being stated in mandatory terms. However, by
a scrutiny of the facts it was found that the petitioner had not
wai ved the benefit and had all along a copy of the proceedi ngs
and, therefore, the order of dism ssal was set aside.

Unl ess the respondent No. 1 is given imunity from
Article 226 it would | oose the very inmunity which-was granted
by the notification and the purpose for which the i Mmunity was
granted woul d be defeated.

Legi sl ative powers conferred on the Parlianent under
Article 245 is to be exercised "subject to the provisions of the
Constitution". Therefore, it has been held by this Court in In
re. The Kerala Education Bill, 1957, "Although Parlianment
may enact |egislation in discharge of obligations inposed on it
by the directive principles enshrined in Part IV of the
Constitution, it nust neverthel ess subserve and not override
the fundanmental rights conferred by the provisions of the
Articles contained in Part 11l of the Constitution. 1In determ ning
the scope and anmbit of the fundanental rights relied on by or
on behal f of any person or body the court nmay not entirely
i gnore these directive principles of State policy laid down in
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Part IV of the Constitution but should adopt the principle of
har noni ous construction and should attenpt to give effect to
both as much as possible".

Even where Article 226 is clearly avail able, neverthel ess
this Court has normally not interfered in academic matters
regardi ng equival ence to the University degrees for the
sel ection of candidates for academ c posts. (University of
Mysore V. Govinda Rao AIR 1965 SC 491)

Conmon law liability of an enployer towards his
enpl oyee has been subjected to statutory |limtations under
| abour |l aws enacted in this country and the Constitution in so
far as particul ar enpl oyees are concerned. |In respect of those
enpl oyees who do not fall in either of these categories the
conmon | aw principle has to operate.

No doubt although the jurisdiction of the civil court to
entertain a suit may be excluded by the statute, neverthel ess
this does not affect the jurisdiction of the H gh court or the
Supreme Court toissue higher prerogative wits. (Union of
India V. A V. Narasimhalu 1970(2) SCR 146, 150)

"Article 253 --Legislationfor giving
effect to international agreenments

Not wi t hst andi ng anything inthe

f oregoi ng provi sions of this Chapter,
Parliament has power to nmake any | aw
for the whole or any part of the territory
of India for inplementing any treaty,
agreenent or convention with any other
country or countries or any decision
made at any international conference,
associ ati on or other body."

"246 Subject matter of |aws nade by
Parliament and by the Legislatures of
States (1) Notw thstanding in clauses

(2) and (3), Parlianment has exclusive
power to make laws with respect to any

of the matters enunerated in List | in the
Seventh Schedule (in the Constitution
referred to as the "Union List")

"Seventh Schedule (Article 246)
List I - Union List

(13) Participation in internationa
conf erences, associ ations and

ot her bodi es and i npl enenting

of deci sions nade thereat.

(14) Entering into treaties and
agreenments with foreign

countries and inpl enmenting of
treaties, agreenments and
conventions with foreign
countries."

The concept of grant of immunity fromlegal process is
not per-say constitutionally repugnant. Article 261(2) and (3)
provi de:
"361(2) No crimnal proceedings
what soever shall be instituted or
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conti nued agai nst the President or the
Covernor of a State, in any court during
his termof office.

361(3) No process for the arrest or

i mprisonnment of the President, or the
Governor of a State shall issue from any
court during his termof office."

Simlarly under Article 105(2) which provides for the
powers, privileges etc. of the Houses of Parlianent and of the

Menbers and committees thereof says:

"105(2) No nmenber of Parlianment

shall be liable to any proceedings in any
court in respect of anything said or any
vote given by him.in Parlianment-or any
conmittee thereof, and no person shal

be so liable in respect of the publication
by or under-the authority of either House
of Parlianent of any report, paper, votes
or proceedings."

See also Article 194(2).
1. Carlshad MW Mg. Co, V. HM Jagtiani

AR 1952 Cal 315 at 318




