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Dr. AR Lakshnmanan & Lokeshwar Singh Panta
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Dr. AR Lakshmanan, J.

The appel lant before us isthe Mneral Exploration Corporation Enpl oyees’
Uni on (AITUC) through its General Secretary, Respondent No.1 is the Mnera
Expl oration Corporation Ltd., though its Chairman and Managi ng Director,
Seminari Hills, Nagpur and the second respondent is the Union of India
through the Secretary, Mnistry of Labour, New Del hi.

The appel | ant-Uni on preferred the above appeal s agai nst the common j udgnent
and order dated 26.2.1999 of the H-gh Court of Madhya Pradesh at Jabal pur
in Wit Petition Nos. 1981 and 5423 of 1998 whereby the Hi gh Court all owed
Wit Petition No. 1981 of 1998 filed by respondent No.1 (Corporation) and
di smssed Wit Petition No. 5423 of 1998 filed by the Union and has set

asi de the award passed by the Industrial Tribunal dated 24.3.1998.

The appellant is a registered Trade Union affiliated to Al TUC. Respondent
No.1 (Corporation) is a Public Sector Undertaki ng managed and controll ed by
the Mnistry of Mnes and is engaged in the exploration/discovery of

m neral prospects/resources for rapid industrial growth in the country.
Respondent No.1 is having various projects all over the country including
their branches in the State of Madhya Pradesh and has enpl oyed approx. 5000
enpl oyees in various projects who are engaged-in the exploration work in
the projects.

According to the Union, the worknen engaged in M neral Exploration
Corporation Ltd., hereinafter referred to as "the Corporation" have

conpl eted m nimum 8 years and nmaxi mum 20 years of service but they were not
regul ari zed nor paid regul ar wages as per the revision of pay scal es.
Consequently, the worknen started demandi ng regul ar pay scales and their
regul arization in service. On the other hand, the Corporation resorted to
retrenchnent of worknmen which caused serious industrial unrest and
ultimately the Union took up the matter and hel d di scussions with the

Cor por ati on.

Since the discussion failed, an industrial dispute was raised under the
provi sions of the Industrial Disputes Act, 1947 before the Regional Labour
Conmi ssioner (Central) at Nagpur who hel d various conciliation nmeetings
with both the parties. Even the conciliation proceedings failed. Thus the
Regi onal Labour Conmi ssioner, Nagpur, in exercise of powers vested in him
under Section 12 of the Industrial Disputes Act, 1947, subnmitted a failure
report to the Mnistry of Labour, who in turn referred the dispute for

adj udi cation to the Central Government |ndustrial-cum Labour Court,

Jabal pur vide order dated 7.1.1993. The question referred to the Tribuna
reads thus:

"Whet her the action of the managenent of M neral Exploration
Corporation Ltd., Nagpur in not regularizing the services of S/ Shri
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A. K. Janson 2144 others (as per Annexures ‘A attached) and
depriving themall fringe benefits |ike permanent workers is
justified? If not, to what relief the concerned worknen are
entitled to and from what date?

AND

Whet her the action of the managenent of MECL, Nagpur in not
providing enploynment to Sm. Surya Gayee and 63 others (As per
Annexure - B attached) as the | egal heirs/dependents of deceased
enpl oyees on conpassionate grounds is justified? If not, to what
relief are they entitled to and from what date?"

The Tribunal, after recording the evidence of both the parties and

consi dering the argunents, vide its award dated 24.3.1998, held that al
the worknen in dispute, whose nanes have been shown in Annexure "A" i.e.
2145 wor knen, be regul arized in the services of respondent No.1 within a
period of ‘three nonths and further held that the workmen were entitled for
regul ar pay scal es, i ncrenments, dearness allowance, |eave facility fromthe
dat e of publication of the award. The Tri bunal, however, did not award the
regul ari zati on-and regul ar pay scales fromthe date of the order of
reference. The Tribunal answered the issue in relation to the appointments
of heirs/dependents of deceased enpl oyees on compassi onate grounds, in
favour of the Union and thus issued consequential directions to the
respondent - Cor poration‘in that behal f. The award was published on

13. 4.1998.

The Corporation preferred wit petition before the H gh Court being Wit
Petition No. 1981 of 1998 chal |l enging the Award passed by the Industria
Tribunal. The Union also preferred Wit Petition before the H gh Court
being Wit Petition No. 5423 of 1998 chal l enging the Award dated 24. 3. 1998
to the extent the Tribunal refused the relief of regular pay scal es and
regul ari zati on of the worknen fromthe date of reference i.e., 7.1.1993.

Both the wit petitions were heard together by the | earned single Judge of
the H gh Court. The argunents were concluded on 24.11.1998 and after the
concl usion of oral arguments; both the parties filed their witten
statenents before the Hi gh Court. However, according to the Union, specia

i ssues raised by the Union and the naterial relied upon in support of the
contentions have not been adverted to in the inpugned judgment, presunably
because the judgnment was delivered after some gap of tine, which has caused
serious mscarriage of justice.

The | earned single Judge of the Hi gh Court, by a conmon judgnment and order
di sposed off both the wit petitions together. The H gh Court allowed the
wit petition filed by the Corporation and set aside the Award passed by
the Tribunal in entirety. The Hi gh Court affirmed the findings of 'the

Tri bunal on material issues, but, reversed the Award and di sm ssed the wit
petition preferred by the Union

Aggri eved by the sane, the Union has preferred the above appeal s by way of
speci al |eave petitions before this Court. During the pendency of the
speci al |eave petitions, this Court on 3.5.1999, passed an interim order
directing the Corporation to provide work to the nmenbers of the Union as
casual enpl oyees provided there is work avail able and if the nenbers of the
Union are willing to go to the places where the work is available. On
18.1.2006, this Court directed to call these appeals after the disposal of
G vil Appeal Nos. 3595-3612 of 1999 which have been heard by the
Constitution Bench. The Constitution Bench delivered the judgnment on
10. 4. 2006. Now t hese appeal s are placed before us for final hearing.

We heard M. V. A Bobde, |earned senior counsel, assisted by M. K P.

Vi swanat han, | earned counsel, appearing for the appellant-Union and M.
V. R Reddy, |earned senior counsel, assisted by M. T.G N Nair, |earned
counsel , appearing for the respondents.
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M. V.A Bobde, |earned senior counsel, appearing for the Union submtted
that the H gh Court, in exercise of wit jurisdiction under Article 227 of
the Constitution of India, can not interfere with the findings of fact
recorded by the Industrial Tribunal, that too w thout recording any cogent
finding and in the absence of any material to show that the Award passed by
the Tribunal suffers fromany perversity or error apparent on the face of
the record. Though several other grounds have been raised in the appeals,
M. V.A Bobde, at the tinme of hearing, confined the argunents only on two
i ssues. He subnitted that the Hi gh Court was not right in reversing the
Award of the Tribunal even on the question of conpassionate appoi ntments
notw t hstandi ng the clinching material on record placed before the Tribuna
whi ch goes to show that the respondent-Corporation had franed a policy for
appoi ntnents to be made on conpassi onate grounds coupled with the fact that
conmensur ate posts were al so avail able and, therefore, it was bound to

i mpl ement its own policy indiscrimnately. He al so subrmitted that the
guestion of non-regul arisation of contingent worknen, when each of them has
wor ked for m ni mum of -8 years and nmaxi mum of 20 years, does not have the

i nevitabl e ef fect of conm ssion of unfair |abour practice which is

prohi bited within the purport of Sections 25(T) and 25(U) and that the
concl usi on _reached by the H gh Court for reversing the Award of the

Tri bunal on question of regularisation is contrary to the overwhel m ng

evi dence adduced on record before the Tribunal and the sound reasoning
adopted by the Tribunal for granting the said relief to the worknen. He

al so submitted that the conpletion of project by respondent No.1 was

i nconsequential in view of the established fact that even after the

conpl etion of project, contingent worknen were continued in service upon
their absorption/continuation in other projects as and when the sane was
comenced. He further contended that it is obligatory on the respondent-
Corporation to regul arise the conti ngent workmen who have conpl eted m ni num
8 years of service and maxi mum 20 years of service

M. V.A Bobde contended that the Courts bel ow have totally ignored the
evi dence of the workers in which they have categorically stated that they
are serving with the respondent-Corporation since |ast so nany years and,
therefore, the workers are entitled for regularisation and regul ar pay
scales. He invited our attention to the finding of the Tribunal that al
the workers were working in the respondent-Corporation since last so nmany
years and the Tribunal has further held that the workers are entitled for
regul ari sation, therefore, there was no justification for denying their
claimfor regularisation and regular pay scales fromthe date of the order
of reference i.e. 7.1.1993. It was further submtted that the workers have
been transferred fromone project to the other and they have been gi ven up-
gradation, also provident fund contribution have also been deducted from
their salaries. As a matter of fact, for all the purposes, workers have
been treated as regul ar enpl oyees of the respondent-Corporation, but while
maki ng the award, they have been denied the benefits of regularisation and
pay scales fromretrospective date or at |east fromthe date of order of
reference, w thout any cogent reasons. Likew se, the learned single Judge
conmitted a serious error in interfering with the award relating to
conpassi onat e appoi ntment. Paragraph 21 of the judgnent was brought to our
noti ce. The conclusion of the |learned single Judge is conpletely vitiated
on account of non-consideration of the material on record. |n paragraph 21
the | earned single Judge set aside the award only on the ground that no
deci sion of the enployer was brought to the notice of the |earned single
Judge for providi ng appoi ntnent on conpassi onate grounds.

In this connection, M. V.A Bobde, referred to the counter affidavit filed
inreply to the wit petition before the |earned single Judge in which the
whol e set-up policy framed by the Corporation along with the correspondence
of the Managenent were placed on record as part of the counter affidavit
and specific attention of the |earned single Judge, at the tinme of argunent
to the said Rule for conpassionate appoi ntnent, was drawn. The sane,
however, seenms to have been conpletely nissed by the | earned single Judge.
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Qur attention was also drawn to the Schenme for providing suitable

enpl oyment to persons on conpassi onate grounds. The Schene is avail able at
page 205 of Vol.Ill of the appeal paper book. The Object of the Schene shal
be to give enmploynment to a nmenber of the family of a deceased enpl oyee as a
wel fare neasure. The Scheme says that one dependent of the deceased

enpl oyee in whose case these rules are applicable shall be entitled for
consi deration of the enploynment in the follow ng orders of precedence:

(i) Wfe or husband as the case may be
(ii) Son

(iii) Unmarri ed daughter

(iv) Mot her or Fat her

(v) Br ot her

(vi) Unmarried sister

Note : In case of nore than one clainmant in the same category, the senior
nost person in that category will be given precedence.

At the time of hearing, our attention was drawn to the judgment delivered
by the Constitution Bench of this Court in the case of Secretary, State of
Karnataka & Ors. v. Unadevi, 3 and O's., [2006] 4 SCC 1. The said case
deals with public enploynent, absorption, regul arization, or permanent
conti nuance of tenporary, contractual, casual, daily-wage or ad hoc

enpl oyees appoi nted/recruited and continued for long in public enploynent
de hors the constitutional scheme of public enploynment. Qur attention was
specifically drawn to paragraph 53 of the said judgnent authored by Hon.
P. K. Bal asubramani an, J. for the Bench, which reads thus:

"One aspect needs to be clarified. There nay be cases where

i rregul ar appoi ntrrents (not illegal appointments) as explained in
S. V. Narayanappa [1967] 1 SCR 128, R N. Nanjundappa [1972] 2 SCR
799, and B.N. Nagarajan [1979] 3 SCR 937, and referred to in

par agraph 15 above, of duly qualified persons in duly sanctioned
vacant posts m ght have been nade and the enployees have conti nued
to work for ten years or nore but without the intervention of
orders of the courts or of tribunals. The question of
regul ari zati on of the services of such enpl oyees may have to be
considered on nerits in the light of the principles settled by this
Court in the cases above referred to and inthe light of this
judgrment. In that context, the Union of India, the State
CGovernments and their instrunentalities should take steps to
regul ari ze as a one time measure, the services of such irregularly
appoi nted, who have worked for ten years or nmore in duly sanctioned
posts but not under cover of orders of the courts or of tribunals
and shoul d further ensure that regular recruitnents are undertaken
to fill those vacant sanctioned posts that ‘require to be filled up
in cases where tenporary enpl oyees or daily wagers are being now
enpl oyed. The process must be set in nmotion within six nmonths from
this date. W also clarify that regul arization, if any already
made, but not subjudice, need not be reopened based on this

j udgrment, but there should be no further by-passing of the
constitutional requirenent and regul arizing or naking permanent,
those not duly appointed as per the constitutional schene."

It is seen fromthe above paragraph that this Court directed the Union of
India, the State Governnments and their instrunentalities to regularize as a
one-time neasure, the services of such irregularly appoi nted worknen, who
have worked for ten years or nore in duly sanctioned posts but not under
cover of orders of the Courts or of Tribunals and should further ensure
that regular recruitnments are undertaking to fill those vacant sanctioned
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posts that require to be filled up, in cases where tenporary enpl oyees or
dai ly wagers are bei ng now enpl oyed.

Pl acing strong reliance on the above passage, M. V. A Bobde subnitted that
the respondent - Corporation should be directed to take steps to regularize
the services of the nmenbers of the appellant-Union who have worked for ten
years or nore in duly sanctioned posts. He further submitted that in view
of the verdict of the Constitutional Bench, the respondent-Corporation is
duty bound to consider the case of the nenbers of the appellant-Union who
satisfy the test prescribed in paragraph 53 of the above judgnent.

M. V.R Reddy, |earned senior counsel for the respondent first invited our
attention to the various docunents relied on by the Corporation. He drew
our attention to the Appointnent Order. A nodel Form of Appointnent O der
reads as under:

"TEMPORARY | NDUSTRI'AL ESTABLI SHVENT OF M NERAL EXPLORATI ON CORPCRATI ON AT
PROJECT

APPOI NTMENT ORDER

Shri S/o is hereby offered a tenporary
appoi nt nent on contingent/tenporary basis @Rs. per day for
unskill ed nature of /job in the tenmporary industrial establishment at

, project on the following terns and conditions:

(i) The appointnent will be purely on contingent/tenporary basis and
the contract of enploynment will term nate on or conpl etion of
wor k whi chever is earlier. The contract of enployment can be renewed for a
further specific period, if deenmed fit as per exigencies of work, by issue
of a specific order

(ii) The appointee will have to performany of the jobs of unskilled
cat egory which nmay be assigned to himfromtime to tinme.

If the above terns and conditions are acceptable to
Shri , he shoul d send his acceptance in the
encl osed proforna and report on duty inmmedi ately.

PRQIECT MANAGER'

Rel yi ng upon the above appoi ntnment order, M. V.R Reddy subnitted that the
appoi ntnents were purely on contingent/tenporary basis and the contract of
enpl oyment will terminate on the conpletion of the project work and,
therefore, they are not entitled for regularization. He invited our
attention to the Mnutes of the Meeting held on 25.9.1979 in the Chanber  of
the Chairman- cum Managi ng Di rector between Management of MECL and MEC

Enpl oyees Union and the decision taken on regularization

The rel evant paragraph reads as under
"Regul ari zati on
Regardi ng regul ari zation, a commttee was appoi nted duly to assess jobs of

conti nuous nature on which the representatives of the MECEU were al so
represented. The report of this conmittee has been received, recently, and

its recommendations will be put up to the Board of Directors in its next
neeting. Every efforts will be nade to obtain the permnission of the
Director CGeneral, Employment & training to fill the vacancies, which wll

thus be avail able, out of the contingent worknen based on their seniority
and their sustainability. The work of regularization of such contingent
workers will be conpleted within a period of four nonths fromthe date of
the approval of the Board of Directors."

He drew our attention to the Abstract of Standing O der which deals with
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per manent enpl oyees and conti ngent/tenporary worknen and the probationers
etc. Qur attention was drawn to clause (b) of paragraph 1 of the Standing
Order which defines a "contingent/tenporary" worknman as one who has been
engaged on work which is of an essentially tenporary nature likely to be
finished within a limted period.

M. V.R Reddy invited our attention to the affidavit dated 12.5.2006 filed
on behal f of the Corporation. Paragraph 2 of the affidavit reads as under

"I'n conpliance of the directions of this Court the respondent

Cor poration has been inviting the ex-contingent worknmen for
engagi ng them whenever work was avail abl e and the respondent is
continuing to do so. For this purpose the respondent Corporation
has been issuing notices through publications in the Newspapers and
al so by furnishing the necessary infornmation to the petitioner

Uni on for the benefit of the workers.

But in spite of the wide publicity given in this matter incurring
heavy expenses, the response fromthe worknmen was very scant as
only very few persons were willing to work at places where work was
avail able. A statenent containing the details of projects where the
temporary nature of work arose and the number of worknen required
and the publications made in the Newspapers regardi ng the said work
i s annexed as annexure-RL(A)."

He further submitted that since the Constitution Bench has pronounced the
judgnent on 10.4.2006, there is no infirmty-in the inpugned judgment
keeping in view the judgnent of the Constitutioon Bench and hence these
appeal s are liable to be disni ssed.

He al so relied on paragraph 12 of the judgment of the Constitution Bench
whi ch reads as under:

"In spite of this schene, there may be occasi ons when the sovereign
State or its instrumentalities will have to enpl oy persons, in
posts which are tenporary, on daily wages, as additional hands or
taking themin without follow ng the required procedure, to

di scharge the duties in respect of the posts that are sanctioned
and that are required to be filled in terns of the relevant
procedure established by the Constitution or for work in tenporary
posts or projects that are not needed pernmanently. This right of
the Union or of the State Governnent cannot but be recognized and
there is nothing in the Constitution which prohibits such engagi ng
of persons tenporarily or on daily wages, to neet the needs of the
situation. But the fact that such engagenents are resorted to,
cannot be used to defeat the very schenme of public employnment. Nor
can a court say that the Union or the State CGovernment's do not have
the right to engage persons in various capacities for la duration or
until the work in a particular project is conpleted. Once this
right of the Governnent is recognized and the nmandate of the
constitutional requirenent for public enploynment is respected,
there cannot be nmuch difficulty in comng to the conclusion that it
is ordinarily not proper for courts whether acting under Article
226 of the Constitution or under Article 32 of the Constitution, to
di rect absorption in permanent enpl oynent of those who have been
engaged w thout follow ng a due process of selection as envi saged
by the constitutional schene."

Pl aci ng strong reliance on the above paragraph, M. V.R Reddy submtted
that Courts whether acting under Art. 226 of the Constitution or under Art.
32 of the Constitution, can direct the absorption in permanent enpl oynent
of those who have been engaged without followi ng a due process of selection
as envi saged by the constitutional scheme, cannot at all be countenanced.

M. V. R Reddy submitted that the Corporation was established in the year
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1972 and has been engaged in exploration of mneral resources of the
country and for this purpose they engaged worknen and that the activities
of the Corporation carried on at various places fromtine to tine and the
project established for this work are of tenmporary nature and as soon as
the work is over, the establishment stands closed. It was further argued
that the work extracted by the respondent-Corporation is primarily on
behal f of the Governnent of India and other Public Sector Undertakings of
Central and State Governnment and the respondent - Corporation has no work of
its own except the work that is assigned to them by various organizations.
And that after the exploration work is carried out by the Corporation
further devel opment and project work is taken over by the Government or
CGover nent company concerned and the duties and responsibilities of the
Corporation end with the subm ssion of the detailed exploration report
that may be used by the devel opnent agency. He further subnitted that the
persons enpl oyed in the project/tenporary establishment are enpl oyed nainly
for the said project tenporarily on contingent/tenporary basis and their
contract of employment will terminate/come to an end on conpletion of the
project work and that the Corporation has specifically instructed al
concerned that all appointnments has to be nade purely on
contingent/tenporary basis duly accepted by the Head O fice and appoi nt nent
is made on such ternms. Arguing further, M. V.R Reddy submitted that it is
the usual practice of the Corporation to enploy persons tenporarily for
proj ect concerned and-as soon as the project cones to an end, their
services will automatically cone to an end. He also invited our attention
to the 139th Meeting of the Board of Directors held on 31.12.1998 and the
deci sion taken thereon. M. V.R Reddy subnmitted that the question of
conpassi onat e appoi nt mrent does not arise because the answering respondent
has no post avail abl e, neither they have financial resources to enploy
them Concluding his argunents, M. V.R Reddy submitted that the award of
the Tribunal is not only perverse but w thout considering material facts
and considering irrelevant and i nmperm ssi ble matter and the H gh Court had
correctly exercised the jurisdiction vested in it and this Court should
ensure that the Tribunal acts within its jurisdiction and in accordance
with law. He further subnitted that the H gh Court has not committed any
error of jurisdiction in interfering with the award and, therefore, no
interference is called for.

M. V.A Bobde, |earned senior counsel appearing for the appell ant-Union
at the tine of reply to the argunments nade by M. V.R’' Reddy, | earned
counsel for the respondent-Corporation, invited our attention to sone
docunents which are relevant for the purpose of considering the claim of
regul ari zati on of the worknen. He invited our attention to proceedi ng No.2
(76)/ Pers dated 9.8.1990 which shows that one Ti ka Ram Mahato was
interviewed for the post of D.T. IV. Candi dates were requested for witten
test/personal interview at the Corporation’s office at Ranchi along with
the docunents in original and photostat copies thereof etc. Another
proceedi ng of the sane date was al so for an interview for the post of D.T.
V. As a sanple, he drew our attention to the statement of E.P.F. Account
for the year 1982-83 of Ti ka Ram Mahat o which furnishes the details of the
menber’s contribution for the E. P.F. account. A sanple wage slip was al so
brought to our notice. It relates to the enpl oyee, “Ti ka Ram Mahat o
mentioning the details in regard to the wages, rates of wages payabl e,
gross wages payabl e, deduction, if any, and actual wages paid. This
document contains the signature of the enpl oyee and al so of the Project
Manager of the Corporation. Qur attention was also drawn to the Rel ease
Order dated 13.10.1990 by the Corporation. Certain skilled workers were

rel eased from Ardhagram Project to R East project which contains the | eave
details of the workmen. The Assistant Manager, Area-ll1 Calcutta was
requested to remt the fund for Muster roll to the Project Manager, MECL R
East, Project for the above contingent workers and that the Senior Materia
Oficer, MECL Calcutta was requested to send their shoes, Rain Coat and
Gunboot etc. to R East Project. The said Rel ease Order further stated that
the daily wages of the workmen have been paid up to 10.10.1990 and that the
festival advance has been given to the persons (whose names have been
mentioned in the Rel ease Order) in the nonth of Septemnber, 1990 and no
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deduction has been made fromtheir salary. Another Ofice Order bearing No.
441/ 3: 29/ ADM Cal - 08 dated 22.4.1988 was brought to our notice which says
that in terns of the Central Headquarters, Nagpur, Ofice O der No.

31/ C/ Pers/ CAD. 79 dated 17.6.85, the follow ng contingent workers of

Cal cutta area who have conpleted four years of continuous service in the
present wage scal e have been re-categorised to the next higher wage scale
w.e.f. 1.4.1988 and that the wages on re-categorisation will be fixed under
normal Rules. This Ofice Order was issued with the approval of the Area
Manager, Calcutta. The said Ofice Order gives the names of 15 skilled

wor kers and date from which they are due to be re-categorised and t he wage
scale in which area they are placed and the nane of the Project etc.
Certain sanple orders were also placed before us at the time of hearing.
One sanple order is issued by the Mneral Exploration Corporation Ltd. (a
CGovernment of India Enterprise) for Kanhan Project dated 5.1.1984 by which
two skilled operators and one un-skilled worker was transferred from Danua
to Tansi etc. The transfer of one K G Sinon, unskilled worker was nmade on
request and no separate acconmmodation will be provided to himin the canp
Tandsi .

M. V.A. ‘Bobde also placed before us few appoi ntment orders avail abl e at
pages 247, 248 and 249 of Vol .||l of appeal paper book. The appoi nt nent
orders state that the appointment will be purely on contingent/tenporary
basis and the contract of enployment will term nate on 19.4.1988 or

conpl etion of work whichever is earlier. The contract of enploynent can be
renewed for a further specific period, if deened fit as per exigencies of
work, by issue of a specific order and that the appointee will have to
perform any of the jobs or skilled/unskilled category which nay be assigned
to themfromtinme to'tine.

It is stated in the appoi ntnment order dated 3.7.1985 that the services of
Shri Nand Ki shore s/o Sh. Shyam Lal in the Corporation, Bikaner Lignite
Project are purely tenporary and his termof service is up to project life
or till such tine he is replaced by Regul ar/Pre’ 79 workers or any

conmuni cati on, on the subject, received from CHQ whichever is earlier

We may al so usefully refer to the findings rendered by the Tribunal on the
basis of the facts analysed from several affidavits filed before it, which
are as under:

"(A) The Tenporary enpl oyees have been working in Corporation for

many years. Even sone enpl oyees have still been working since the
year 1979.
(B) Those enpl oyees were transferred fromone place to another during
that period.

(G The tenporary enpl oyees were pronoted.

(D) Regul ar pay scal e was not given to those tenporary enpl oyees, but
they were given salary equal to daily wagers.

(E) Those tenporary enpl oyees are not been given other allowances and
facilities of |eave.

(F) The anmount of Provident Fund was deducted fromthe sal ary of those
t enporary enpl oyees.

(9 The posts, on which tenporary enpl oyees were kept, were given
di fferent nanes by the Managenent.

(H A d tenmporary enpl oyees are renoved from services w thout giving
any notice or without paying any compensation

() Those enpl oyees are not given increnents.”
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It is thus seen that the nature of work done by the Managenent is that they
use work to explore the mnerals in different parts of the country after
taki ng over any project. According to the report of the year 1995-1996, the
Cor poration had 50 projects. The Corporation is pernmanent and it has been
doi ng the work continuously. Wen one project is conpleted, then work
starts in another project. It does not appear that the work of the

Cor porati on would cone to an end.

Ampl e material was placed before us to show that the tenporary/contingent
enpl oyees have been doing the work of pernanent nature and the tenporary
enpl oyees are required to do work which was used to be done by skilled
enpl oyees. The Annual Report of the Corporation for the year 1995-96 was
al so considered by the Tribunal. It appears fromthe Annual Report and the
Magazi ne of the Corporation that the Corporation has sufficient work and
the financial conditionof the Corporation is also satisfactory.

The Respondent is an industry governed by the provisions of Industria

Di sputes Act, 1947 as well as the provisions of the Industrial Enploynment
Standi ng Orders Act, 1946. The Standing Orders defined tenporary and casua
enpl oyees as under: -

A "TEVMPCRARY" WORKMAN | S A WORKMAN WHO HAS BEEN ENGAGED FOR WORK WHICH | S
OF AN ESSENTI ALLY TEMPORARY NATURE LI KELY TO BE FINISHED WTHI N A LI M TED
PERI CD

“A "CASUAL" WORKMAN I'S A WOKRVAN VWHOSE EMPLOYMENT |'S OF CASUAL LABOUR

Therefore, it will ‘be clear that, the enpl oyees engaged and continued for
years together cannot be ternmed as tenporary or casuals.

The respondent - managenent itself effected transfer of enployees from one
project to another and granted them benefit e.g. T.A., D.A etc. The term
contingent enployee is totally unknown to I'ndustrial Law. To deny the
benefits available to regul ar enpl oyees, certain enpl oyees are ternmed as
contingent workers. Once an enployee conpl etes 240 days, he is deened to be
a permanent enpl oyee. The term contingent enployee is not included in

St andi ng Orders.

Usual practice of the Corporation has been to keep contingent worknen for
long duration of tinme and of fering regular appointnment periodically which
abruptly had stopped due to unfair attitude of the Managenent. Reduction in
wor k | eading to poor physical and financial performance has been a result
of inconpetent and poor Managenent which cannot be allowed to play with the
future of thousands of enployees and their fanili es.

The present reference was nmade in January, 1993. The enpl oyees workingin
the Corporation, it was submtted, used to do work far away from
civilization and facilities and they did not get amenities with regard to
the health and residence although such facilities are available to the
per manent wor knmen doing simlar work. The workmen lived away fromtheir
famlies while working on a project and faced all types of hardships.

It shall be proper to regularize the services of the workmen who have

wor ked for several years. However, the workmen in order to succeed wll
have to substantiate their claimas per the established principles of |aw
We feel it just and proper to issue the following directions to the

Tri bunal which is directed to consider the followi ng directions and pass
appropriate orders after affording opportunities to both the parties:

1. The Tribunal is directed to again scrutinize all the records

al ready placed by the appellant-Union and al so the records placed by the
Managenent and di scuss and deliberate with all the parties and ultimtely
arrive at a conclusion in regard to the genui neness and authenticity of
each and every claimant for regul arization. This exercise shall be done
within nine nmonths fromthe date of receipt of this judgment.
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2. Subj ect to the outcone of the fresh enquiry of the award, the
respondent - Cor por ati on shoul d absorb them permanently and regul ari ze their
services, the persons to be so appointed being linmted to the quantum of
wor k whi ch may becone available to them on a perennial basis.

3. The respondent - Cor porati on nmay absorb on pernmanent basis only such
of those workmen who have not conpl eted the age of superannuation

4. The respondent - Corporation are not required to absorb on permanent
basi s such of the workmen who are found nmedically unfit for such

enpl oynent .

5. The absorption of the eligible worknen on a regul ar and per nanent

basis by the Corporation does not disable the Corporation fromutilizing
their services for any other nanual work for the Corporation upon its
needs.

6. In the matter of absorption, the persons who have worked for |onger
peri od as contingent worknmen/ad hoc/tenporary shall be preferred to those
who have to bein shorter period of work.

7. The wor kman shoul d have worked for nore than 240 days in a year
The conduct and behavi our of the workman shoul d be good.

We, therefore, direct' the Tribunal to decide the claimof the workmen of
the Union strictly in accordance with-and in-conpliance with all the
directions given in the judgment by the Constitution Bench in the case of
Secretary, State of Karnataka & Os. v. Umadevi (3) & Ors., (supra) and in
particul ar, paragraphs 53 and 12 relied on by the |earned senior counse
appearing for the Union. The Tribunal is directed to dispose off the matter
afresh within 9 nonths fromthe date of receipt of this judgnment w thout
bei ng i nfluenced by any of the observations nade by us in this judgnent.
Both the parties are at liberty to submit and furnish the details in regard
to the names of the worknen, nhature of the work, pay scales and the wages
drawn by themfromtime to time and the transfers of the worknen made from
time to time, fromplace to place and other necessary and requisite
details. The above details shall be subnmitted within two nmonths fromthe
date of the receipt of this judgnment before the Tribunal

Till the matter is finally adjudicated by the Tribunal, the interimorder
passed by this Court on 3.5.1999 shall be in operation

Wth the aforesaid directions, the appeals are disposed of. However, there
shall be no order as to costs.




