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ACT:

Kerala Buildings (Lease & Rent Control) Act, 1959-Repeal ed
by Kerala Buildings (Lease & Rent Control) Act 1965-
Subletting of |eased prem ses during period covered by old
Act - Proceedings for eviction wunder-s. 11(4) of new Act
whet her could lie-Jurisdiction of District Judge in Revision
under s. 20 of 1965 Act.

HEADNOTE

In 1963 the appellant took certain premises on |ease. At
that time the Kerala Buildings (Lease and Rent Control) Act,
1959 was in force. After the coming into force of the
Kerala Buildings (Lease and Rent Control) Act, 1965 the
| andl ord brought an application before the Rent Contro
Court of Kottayam for the eviction of the appellant on two
grounds, nanely, (1) that he required the prem ses for his
own use and occupation, (2) that the appellant had sublet
the prem ses. The Controller decided against the |andlord
on both grounds. |In appeal the Subordinate Judge held that
there was no subleting but that the Iandlord s persona
requi rement was genuine and on the later- ground ordered
eviction of the appellant frompart of the prenmises in
guesti on. Both parties went in revision to. the District
Judge under s. 20 of the Act. The District Judge upheld the
order for weviction of the appellant on the  ground of
subl eti ng. In revision under s. 115 of the Code of /G vi
Procedure the High Court refused to interfere whereupon the
appel I ant by special |eave came to this Court.

The appel l ant contended : (1) that it was provided in.s. 11
(I') of the 1965 Act that proceedings for the eviction  of
tenants could be under the procedure of the new Act only;
(2) that s. 11(4) provided for eviction of tenants only in
respect of sub-letting after the comng into force of the
new Act whereas the alleged sub-letting by the appellant
took place before; (3) that though s. 34(1) provided for the
application of s. 4 of the Interpretation and Cenera
Cl auses Act, 1125, the proviso to s. 34(1) showed a contrary
intention (4) that there was no "correspondi ng provision" in
the 1959 Act within the neaning of s. 34(1) of the new Act;
(5) that in any case the District Judge in revision under s.
20 could not sit as a court of appeal and disturb the
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concurrent finding of fact by the Rent Controller and the
Subordi nate Judge that there was no sub-letting of the
prem ses by the appellant.

HELD : (i) The contention that S. 4 of the |Interpretation
and General C auses Act, 1125 was not applicabl e because a
different intention appeared froms. 34(1) of the Act of
1965 could not be accepted. The proviso tos. 34(1) laid
down that a | egal proceedi ng which could have been insti-
tuted, continued or enforced under the repeal ed Act of 1959
may be instituted under the correspondi ng provisions of the
new Act. The corresponding provision in the 1959 Act was s.
11(4) which provided for eviction in case of sub-letting by

the tenant without the consent of the Iandlord. "To
correspond” neans to "be in harnobny with or be simlar
anal ogous to". It does not nmean to "be identical wth".

Therefore by virtue of s. 34(1) the appellant was liable to
be evicted after the new Act as well. [348 H 349 F]

(ii) The words of s. 20 of the Act of 1965 are nuch w der
than those in-s. 115 of the Code of Civil Procedure. Under
s. 20(1) the District Court is enmpowered to call for and
exam ne the records relating to any

346

order passed or proceedi ngs taken under the Act for the
purpose of satisfying itself as to the legality, regularity
or propriety of such order or proceedings and pass such
order in reference thereto as it thinks fit. On the words
of the section it could not be heldthat a ’'revision is

l[limted to a mere question of jurisdiction. ‘In any event
the order of the District Judge was confirmed by the High
Court and this Court will not exam ne whether the revision

was properly heard and di sposed of by the District Judge.
[ 349 H 350 DO

(iii) On the facts there was sufficient evidence to hold
that there was sub-letting of part of the prem ses. Thi s
Court wll also not interfere with the concurrent findings

of the District Judge and the High Court in this  regard.
[350 C- D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 275 of 1969.
Appeal by special leave fromthe judgnent and order dated
Novermber 5, 1968 of the Kerala Hi gh Court in C.R P. No. 1482
of 1968.

C K. Daphtary, Sardar Bahadur, Vishnu Bahadur and
Yougi ndra Khushal ani, for the appell ant.

M C. Chagla and R Gopal akri shnan, for respondents Nos. 3
and 4.

The Judgrment of the Court was delivered by

Mtter, J. This is an appeal by special Ileave from a
judgrment and decree of the Kerala Hi gh Court disnmissing a
petition under s. 115 of the Code of Civil Procedure from an
order of the District Judge of Kottayam

The facts are as follows. The appellant before us was a
nonthly tenant of four houses covered by a single tenancy at
a rent of Rs. 250 granted in 1953. The landlord filed a
petition in the Rent Control Court of Kottayamfor eviction
of the tenant on the ground that he required the prem ses
for his personal use and occupation, and, secondly, that the
tenant was guilty of sub-letting and as such not entitled to
protection under the Kerala Buildings (Lease and Rent
Control) Act, 1959. The Controller held against t he
andlord on both the points. On appeal being preferred
therefrom the Subordinate Judge held that there was no sub-
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letting by the tenant but the landlord required the prenises
for his personal use and occupation. He however found that
two of the buildings fornmed the subject matter of separate
and independent agreenents between the parties and as such
allowed eviction of the tenants fromtwo only out of the

four properties. Both parties went in revision to the
District Judge, Kottayamunder s. 20 of Kerala Act 2 of
1965. It is pertinent to note here that the Kerala Act of

1959 was repeal ed by the Kerala Buildings (Lease and Rent
Control) Act,
347
1965 and the new Act canme into force on 1st April, 1965.
The petition for eviction was filed on August 31, 1965 after
the coming into force of the new Act. The District Judge
held that the |andlord had not proved that he bona fide
required the premses let  for his personal use and
occupation but disagreeing with the Subordinate Judge he
held that there had been in fact sub-letting and on the
basis thereof ordered eviction of the tenants fromall the
four buildings. The tenant went up to the Kerala H gh Court
by way of revision wunder s. 115 of the Code of Cvi
Procedure and the Hi gh Court found that no grounds had been
made out for interferencewith the order of the District
Judge and as such di'sm ssed the petition with costs.
The main point urged by M. Daphtary counsel for the appel-
lant was that assuming that there was a sub-letting by the
tenant a proceeding for eviction would only-lie under the
provisions of the Act of 1965. Oritting the provisos, s.
11(1) of the Act provided that
"Notwi t hstandi ng” anything to the contrary
contained in any other law or  contract a
tenant shall not be evicted, whether in
execution of a decree or otherw se except in
accordance with the provisions of this Act.’
Sub-s. (4) of the section however allowed the landlord to
apply for eviction on the ground of subletting. The
rel evant portion of this sub-section runs as follows :
"(4) Alandlord may apply to the Rent Contro
Court for an order directing the tenant to put
the landlord in possession of the building,-
(i)if the tenant after the comencenent of
this Act, without the consent of the |andlord,
transfers his right under the | ease, or sub-
lets the entire buildings or any portion
thereof if the |ease does not confer on him
any right to do so; or
(ii) to (v)
Counsel urged that whatever nmay have been the provision
under the Act of 1959 the proceedi ngs by the |andl ord having
been started after the repeal of that Act and t he
conmencenent of the Act of 1965 the landlord could get
possession of the premises only if he satisfied the tests
laid down in sub-s. (4) which did not make subletting before
the commencenent of the Act a ground for eviction. It is to
be noted however that s. 34 of the Act of 1965 provided for
savi ngs and special provision in the follow ng manner. Sub-
s. (1) thereof runs as follows :
"(1) Notwi thstanding the expiry of the Keral a
Bui |l dings (Lease and Rent Control) Act, 1959
(Keral a
348
Act 16 of 1959) (hereinafter in this section
referred to as the said Act), the provisions
of sections 4 and 23 of the Interpretation and
CGeneral dauses Act, 1125 (Kerala Act VII of
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1125), shall apply upon the expiry of the said
Act as if it had then been repealed by this
Act ;
Provided that any i nvestigati on, | ega
proceeding or renedy which could have been
instituted, continued or enforced under the
said Act if it had not expired, nmay be
instituted, continued or enforced under the
correspondi ng provi sions of this Act."
Ref erence in this connection may al so be nade to s. 4 of the
Kerala Interpretation and General C auses Act, 1125 (Act 7
of 1125) :
"4, \Where any Act repeals any enact ment
hitherto nmde or hereafter to be made, then
unless a different intention appears, the
repeal shal |l not-
(a) revive anything not in force or existing
at-'the time at which the repeal takes effect;

or

(b) affect the previous operation of any
enact ment so repeal ed or anything duly done or
suf fered thereunder; or

(c) affect any right, privilege, obligation

or |liability acquired, accrued or incurred
under any enactnent so repealed; or
(d) af f ect any penalty, forfeiture or

puni shment i ncurred in respect of any offence
conmiitted against any enactnent so repeal ed;

or
(e) af fect any i nvestigation, | ega
proceedi ng_or renmedy in respect of ‘any such
right, privil ege, obl i‘gati on, liability,
penal ty, forfeiture or puni shrment as
aforesaid; and any such investigation, ' |ega
proceedi ng or - remedy may be instituted,

continued or enforced and any such penalty,

forfeiture or punishnment nmay be inposed as if

the repealing Act had not been passed."
It was argued by M. Daphtary that s. 4 was not ~ applicabl e
because a different intention appeared froms. 34(1) of the
Act of 1965. We find ourselves wunable to accept this
contention. The proviso to s. 34(1) lays down that a lega
proceeding which could have been instituted continued or
enforced under the repealed Act of 1959 nmay be instituted

under the corresponding provisions of the. new Act. M.
Daphtary tried to neet this by
349

urging that s. 1 1 (4) of the Act of 195 9 did not contain

any corresponding provision. Sub-s. (1) of s. 11 of the

1959 Act laid down that:
"Notwi t hstanding anything to the contrary
contained in -any other law or contract a
tenant shall not be evicted, whether in
execution of a decree or otherw se except in
accordance with the provisions of this Act.
Provided....................

Sub-s. (4) (i) of s. 1 1 however gave the landlord a right

to apply for eviction land for an order directing himto be

put in possession of the building
"if the tenant has w thout the consent of the
| andl ord transferred his right under the | ease
or sub-let the entire building or any portion
thereof, if the |ease does not confer on him
any right to do so, or the landlord has not
consented to such sub-letting;"
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We find ourselves unable to accept M. Daphtary’s argunent
that the above quoted provision of s. 1 1 of the Act of 1959
was not "a corresponding provision" within the nmeaning of
the proviso to sub-s. (1) of s. 34 of the Act of 1965. To
correspond neans to ’'be in harnony with or be simlar

anal ogous to’. It does not nean to "be identical with" and
therefore the relevant provisions of s. 34(1) of the Act of
1965 nust be held to be a provision corresponding to s.
11(4) of the Act of 1959. CQur attention was drawn to the
short notes of a judgnent of the Kerala H gh Court in QP
No. 2653 of 1967 dated 4th Cctober 1967, as given in Short
Notes to Part 1, The Kerala Law Tinmes, 1968. W find
ourselves unable to accept the reasoning as given in the
said Short Notes. M. Daphtary raised a further contention
that under the express-words of sub-s. (1) of s. 11 of the
Act of 1965 the operation of any other |law including the Act
of 1959 was excluded. W do not think that is the proper
construction to be put on the words of sub-s. ( 1) of s. 1
1inviewof s. 3 4( 1 of the sane Act.

M. Daphtary next argued that it was not open to the
District Court-to revise the order of the Subordinate Judge
hol di ng agai nst sub-letting and thereby confirm ng the order
of the Rent Controller on this point under s. 20 of the Act
of 1965. The words of 20 however are nuch wi der than those
ins. 115 of the Code of Civil. Procedure. Under s. 20(1)
the District Court is enmpowered to call for and exanine the
records relating to any order passed or proceedings taken
under the Act for the purpose of satisfying itself as to the
legality, regularity or propriety of such

350

order or proceedings and pass such order in ‘reference
thereto as it thinks fit. On the words of this section we
cannot hold that a revision is linted to a nmere question of
jurisdiction. %n our view the District Judge was enpowered
to consider whether on the evidence the findings of the
Subordi nate Judge was proper.. In any event, -the same was
confirmed by the High Court in revision under s. 115 of the
Code of CGvil Procedure and we do not feel called” upon to
examne the question as, to whether the revision was
properly heard and di sposed of by the District Court-.

Lastly, M. Daphtary argued that on the facts the courts be-
| ow shoul d not have conme to the conclusion that there was a
subletting wthin the mschief of the Act. The bui'l di ngs
were |l et out as a | odgi ng house and the evidence showed that
one of the roons was in the occupation of a |lawer who had
been there for years and had put up his name board  outside
the room Besides the name board of the |lawer, there were
the nanme boards of other persons and the | awer paid rent on
a daily basis. The lawer had installed a telephone in his
room I n our opinion, there was sufficient evidence to hold
that the | awer was in exclusive possession of the room and
although the rent was paid on a daily basis it was' nhot a
case of the grant of a licence. |In any event, the finding
as to sub-letting does not call for interference in this
case seeing that the District Court and the H gh Court both
accepted the evidence as conclusive of sub-letting.

In the result, the appeal fails and is dism ssed with costs.
G C. Appeal disnissed
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