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1. These two appeal s are directed against the order of
Custons Excise and Gold (Control) Appellate

Tribunal, Delhi in appeal No. E/ 303/2001-C (Final Oder

No. 14/02-C) dated 25.1.2002. Civil Appeal No. 4055 of
2002 has been filed by the Revenue whereas Civil Appeal No.
5608 of 2002 has been filed by the assessee.

2. The Assessee is engaged in the manufacture of

phot ographic chemicals. During the period from March

1988 to February, 1992 assessee cleared its products under
the brand name "Tetenal " w thout payment of duty, claimng
the benefit of exenption under Notification No. 175/86-CE
dated 1.3.86. Fromthe result of investigation conducted by
the officers of Central Excise, it was found that the  brand
nane "Tetenal" belonged to Ms Tetenal Vertribs GrBH,
Germany and that the assessee was not eligible for the
benefit of exenption Notification as they had cleared their
product affixed with the brand nane of another person. It
further appeared to the departnent that the assessee had

m s-stated and suppressed facts with intent-to evade

paynment of duty on the goods. The departnment, therefore,

by show cause notice dated 24.6.1992 call ed upon the
assessee to pay central excise duty of Rs.32,25,465/- on the
goods cleared during the aforesaid period and also to show
cause why penalty should not be inposed on them

3. The Coll ector vide his order dated 5.11.1992 dropped
the proceedings. The Revenue filed an appeal before the
Tribunal. The Tribunal by its order dated 21.3.2000 held
that the assessee was not entitled to the benefit of the
Notification and consequently remanded the matter to the

adj udi cating authority for fresh decision on the question
whet her the demand of duty was within the tinme prescribed
under the Act.

4, In pursuance to the order passed by the Custons

Exci se and Gold (Control) Appellate Tribunal, the

Conmi ssioner by its order dated 6.11.2000 reJected the plea
taken by the assessee that the extended period of limtation
coul d not be invoked. The Comnm ssioner confirmed the
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demand of duty of Rs. 32,25, 465/- against the assessee by

i nvoki ng the extended period of linitation prescribed under
the proviso to Section 11A(1) of the Central Excise Act, 1944
(for short "the Act") and al so i nmposed a penalty of Rs. 3

| akhs under Rule 173Q of the Central Excise Rules, 1944

(for short "the Rules").

5. The assessee being aggrieved filed an appeal against
the aforesaid order before the Tribunal. Apart fromraising
the issue of applicability of the Notification and linitation
the assessee further contended that the selling price of the
goods was the cumduty price and they were entitled to

deduct the duty elenment fromthe sale price for the purpose
of determ nati on of assessable value of the goods in terns of
Section 4(4) (d) (ii) of the Act. Tribunal by its inmpugned
order held that the denmand of duty is not barred by tine.
That the extended period of limtation was invokable in the
present case. Against this portion of the order the assessee
has filed the appeal. The Tribunal however set aside the
guantum of duty and directed the adjudicating authority to
re-determne the assessable val ue of ‘the goods after
exam ni ng the assessee’ s cl aimunder section 4(4) (d) (ii) of
the Act on its merits-and in the light of the Tribunal’s order
in the case of Shri Chakra Tyres Ltd. V. CCE, Madras,

1999 (32) RLT-1. Against this portion of the order, the
Revenue is in appeal. Tribunal had set ‘aside the order

i mposi ng penalty but the same has not been chal |l enged by

t he Revenue.

Cvil Appeal No. 5608 of 2002

6. M. V. Lakshm kumaran, |earned counsel appearing

for the assessee strenuously contended that the assessee

was under a bonafide belief that they were entitled to'the
benefit of exenption under the Notification in respect of the
products manufactured by the assessee and cl eared under

the brand nane "Tetenal" during the material period and,
therefore, they had no intent to evade payment of duty. It
was al so contended that the brand name "Tetenal" on the

fini shed goods was duly declared by the assessee in its
classification list which were accepted by the Revenue. ~ That
they were eligible to the exenption treating the brand nane
"Tetenal" as their own product. That the classificationist
was being submitted right from 1988 and approved by the
departrment and that it was not a case of nis-statenent or
suppression of the fact but interpretation of Notification No.
175/ 86-CE. The period of dispute was from February, 1988

to March, 1992 and the show cause notice was issued on
26. 6. 1992, hence the demand prior to 24.12.1992 was

clearly barred by tinme.

7. As against this, M. |I. Venkatanarayana, |earned
seni or counsel appearing for the Revenue submitted that

the assessee was fully aware of the fact that during the
material period, the brand name "Tetenal" did not belong to
them but bel onged to their German col |l aborator. The

assessee suppressed this nmaterial fact before the

department with intent to evade paynent of duty on the
branded goods by wongly availing the benefit of Notification
No. 176/86-CE. It was contended that there was no

material on record to support the plea of bonafide belief. It
was further submitted that the assessee deliberately

wi thhel d fromthe departnment the material information that
the brand nanme was that of their foreign collaborator and
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the sanme was done with the intention to avail the benefit of
exenption under the notification to which the assessee was
not entitled.

8. Assessee’s main contention is that use of brand nane
"Tetenal " on finished goods was duly declared in their
classification list and they were under a bonafide belief that
they were entitled to SSI benefit treating the brand nane
"Tetenal " as their own property. That the belief of the
assessee was reinforced by the fact that classification lists
whi ch were being submitted from 1988 onwards had been
duly approved. It is not disputed that the appellants had
given the foll owi ng declaration on various classification |ist
filed by it fromtime to tine:-

"We shall affix our brand nanme on
fini shed goods which will be only our
brand nane viz. "Tetenal”

9. Thi s declaration gives an inpression as if the brand
nane "Tetenal" was owned by them On investigation the
clai m of the assessee was found to be false. The excise

of ficers unearthed that the said brand name was in fact
owned by one Ms. Tetenal Vertriebs GrBH, GCermany,

their foreign collaborator and that they were paying royalty
@ 4% of ex-factory price mnus the cost of .inported inputs
as per witten agreenent between them Thus it is

est abl i shed beyond reasonabl e doubt that the assessee had
wrongly been giving declaration in various classification lists
that the brand name "Tetenal " was owned by them

10. Proviso to Section 11A(1) of the Act reads:

"Section 11A - Recovery of duties not

| evied or not paid or short-levied or short-
pai d or erroneously refunded

(1) Wien any duty of excise has not been
| evied or paid or has been short-|evied or
short-paid or erroneously refunded,

whet her or not such non-levy or non-
paynment, short-levy or short paynent or
erroneous refund, as the case may be,

was on the basis of any approval,
acceptance or assessnent relating to the
rate of duty on or valuation of excisable
goods under any other provisions of this
Act or the rules made thereunder, a
Central Excise Oficer may, within one
year fromthe rel evant date, serve notice
on the person chargeable with the duty
whi ch has not been levied or paid or

whi ch has been short-1evied or short-paid
or to whomthe refund has erroneously
been nade, requiring himto show cause
why he shoul d not pay the anount
specified in the notice

Provi ded that where any duty of excise
has not been levied or paid or has been
short-levied or short-paid or erroneously
refunded by reason of fraud, collusion or
any wilful ms-statenent or suppression
of facts, or contravention of any of the
provisions of this Act or of the rul es nade
thereunder with intent to evade paynent

of duty, by such person or his agent, the
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provi sions of this sub-section shall have
effect, as if, for the words "one year", the
words "five years" were substituted"

11. The decl aration of the assessee in the classification |ist
that the brand name "Tetenal" was owned by them was a

willful ms-statenment/suppression of facts with the intent to
evade paynent of duty with ulterior nmotive to avail benefit
under Notification No. 175/86-CE dated 1.3.86. The

assessee was fully aware of the fact that the sane was not
owned by it and that the same belonged to their foreign

col l aborator. Shri Vijay Prakash Katta, Director of the unit
in his statenent dated 11.3.1992 adnitted that the brand

nane "Tetenal" was owned by the foreign collaborator and

not by the assessee. ~Thus - the conditions postulated in
proviso to Section 11A(1) for invoking extended period of
l[imtation are fully satisfied.

12. Para 7 of the Notification No. 175/86-CE stipul ates
that the benefit of exenption will not be available to the
goods on whi ch the brand name of another nanufacturer is

af fi xed and the said manufacturer is not entitled to the
smal | scal e exenption, so that the benefit of small scale
exenption should not be m sused by manufacturers
manuf act uri ng goods for different persons. Admittedly the
German col | aborator was not entitled to-avail the SSI
exenption. W presune that the assessee while filing the
classification list wuld be aware of Cause 7 of the
Notification. |In spite of clause 7 in the Notification, the
assessee made a m s-statenent in the classification list for
claimng benefit of the exenption Notification No. 175/86-
CE. For the reasons stated above, we do not find any nerit
in the appeal filed by the assessee.

13. The assessee in addition tothe subm ssion that the
ext ended period of limtation could not be invoked had
contended that the selling price of the goods was the
cumduty price and they were entitled to deduct the duty
element fromthe sale price for the purpose of determ nation
of assessabl e value of the goods in terms of Section 4(4) (d)
(ii) of the Act. The Tribunal accepted this plea of the
assessee relying upon the decision of the Tribunal inthe
case of Shri Chakra Tyres Ltd (supra). The view taken in
Shri Chakra Tyres Ltd (supra) was affirmed by this Court

i n Conmi ssioner of Central Excise, Delhi V. Maruti

Udyog Linmited, 2002 (3) SCC 547. Learned counsel for the
Revenue has relied upon the judgment of this Court in
Asstt. Collector of Central Excise V. Bata India Limted,
1996 (4) SCC 563. This judgnent was duly considered in
Maruti Udyog Limted (supra). After considering the case
in Bata India Limted (supra) this Court observed in para 5
as under: -

"5. A reading of the aforesaid Section

clearly indicates that the whol esale price

which is charged is deenmed to be the

val ue for the purpose of |evy of excise

duty, but the el enent of excise duty,

sal es tax, or other taxes which is

i ncluded in the whol esale price is to be

excluded in arriving at the excisabl e val ue.

Thi s Section has been so construed by

this Court in Asstt. Collector of Central

Excise and Os v. Bata India Ltd., 1996

(4) SCC 563, and it is thus clear that
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when cumduty price is charged, then in
arriving at the excisable value of the
goods the elenment of duty which is
payabl e has to be excluded. The Tribuna
has, therefore, rightly proceeded on the
basis that the ampbunt realised by the
respondent fromthe sale of scrap has to
be regarded as a nornal whol esale price
and in determ ning the value on which
exci se duty is payable the el enent of

exci se duty which must be regarded as
havi ng been incorporated in the sale price,
nust be excluded. There i's nothing to
show t hat once the demand was rai sed by
the Departnment, the respondent sought

to recover the same fromthe purchaser of
scrap. The facts indicate that after the
sal e transacti on was conpl eted, the

pur chaser 'was under-no obligation to pay
any extra amount to the seller, nanely,
the respondent. In such a transaction, it
is the seller who takes on the obligation
of paying all taxes on the goods sold and
in such a case the said taxes on the
goods sold are to be deducted under
Section 4(4) (d) (ii) and this is precisely
what has been directed by the Tribunal.
There is al so nothing to show that the
sal e price was not cumduty. "

14. In our view, the Tribunal has rightly renanded the
case to re-deternmine the duty payabl e keepingin nind the
provi sions of Section 4(4) (d) (ii).

15. For the reasons stated above, we do not find any nerit

in either of the appeals and accordingly dism ss the sane
| eaving the parties to bear their ‘own costs.




