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Backgr ound
By this wit petition under Article 32 of the Constitution
of India, petitioner seeks to chall enge anendnents made in
the Representation of People Act, 1951 (for short, "the RP Act’,
1951') through Representation of People (Arendnment) Act 40
of 2003 which came into force from28th August, 2003. By the
sai d Anendment Act 2003, the requirement of "domicile" in
the State Concerned for getting elected to the Council of States
i s del eted which according to the petitioner violates the
principle of Federalism a basic structure of the Constitution
In the wit petition, there is a further challenge to the
amendnents in Sections 59, 94 and 128 of ‘the RP Act, 1951
by which Open Ballet Systemis introduced which, according
to the petitioner, violates the principle of 'secrecy’ which
according to the petitioner, is the essence of free 'and fair
el ections as also the voter’s freedom of expression which is the
basi ¢ feature of the Constitution and the subject matter of the
fundanental right under Article 19(1)(a) of the Constitution
Text of the Statute before the Anendi ng Act 40 of 2003
From 1951 upto 2003, Sections 3, 59, 94 and 128 as
originally stood were as foll ows:
"3. Qualification for nenbership of
the Council of States. \027 A person shal
not be qualified to be chosen as a
representative of any State or Union
territory in the Council of States unless
he is an elector for a Parlianentary
Constituency in that State or territory.
59. Manner of voting at elections. \027
At every election where a poll is taken
votes shall be given by ballot in such
manner as nmay be prescribed and no
votes shall be received by proxy.
94. Secrecy of voting not to be
infringed. \027 No witness or other persons
shall be required to state for whom he
has voted at an el ection.
128. Mai ntenance of secrecy of
voting.\027 (1) Every officer, clerk, agent or
ot her person who perforns any duty in
connection with the recording or counting
of votes at any election shall not (except
for some purposes authorized by or under
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any |aw) comunicate to any person any
information cal cul ated to violate such
secrecy.

(2) Any person who contravenes the
provi sions of sub-section (1) shall be
puni shabl e with inmprisonment for a term
which may extend to three nonths or fine
or with both."

By Representation of People (Amendnent) Act, 2003, (Act
No. 40 of 2003), in Section 3 for the words "in that state or
territory’, the words 'in India were substituted.

In Sections 59, 94 and 128, follow ng provisos were
inserted at the end.
"59. Provided that the votes at every

election to fill a seat or seats in the
Council of States shall be given by open
bal | ot .

94. Provided that this Section shall not
apply to such witness or other person
where he has voted by open ball ot.

128. Provided that the provisions of this
sub-section shall not apply to such

of ficer, clerk, agent or other person who
perfornms any such duty at an electionto
fill a seat or seats'in the Council  of
States."

| ssues

Two issues arise for determinationin this case. The first
issue relates to the content and the significance of the word
"domicil e’ whereas the second issue deals with inportance of
the concept of ’'secrecy in voting under the constitutiona
schene.
Broad framework of the Constitution

The Constitution of India provides for the Union
Legi sl ature, called "Parliament”, through Article 79, to consi st
of the President and two Houses to be known respectively as
the "Council of States", also known as the Rajya Sabha and
the "House of the People", also known as the Lok Sabha.
There is a simlar provisionin Article 168 for the State
Legi sl ature, which, besides the Governor of-the State, includes
a "Legislative Assenmbly’, al so known as the Vidhan Sabha in

each State and "Legislative Council", also known as the
Vi dhan Parishad, in some of the States.
In the Union Legislature, i.e., the Parlianent, the Counci

of States, consists of (not nore than) 250 nenbers, out of
whom 12 are nomi nated by the President in accordance with
Article 80(3), the renmaining 238 being "representatives of the
States and of the Union Territories". The Fourth Schedule to
the Constitution sets out the allocation of seats in the Counci
of States to be filled by such representatives of the States and
of the Union Territories.

Article 80(4) provides that "the representati ves of each
State in the Council of States shall be elected by the el ected
menbers of the Legislative Assenbly of the State in
accordance with the system of proportional representation by
neans of the single transferable vote". Article 80(5) further
provi des that representatives of the Union Territories in the
Counci| of States shall be chosen in such manner as
Parliament may by | aw prescribe.

Article 84 is styled as a provision to indicate
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"Qualification for menbership of Parliament”. |In clauses (a)

and (b), Article 84 nakes it incunbent for any person seeking

to be chosen to fill a seat in Parlianent to be a citizen of India

and of a certain age, which in the case of a seat in the Counci
of States cannot be |less than 30 years. Article 84(c) provides
that a candidate seeking to be elected as a Menber of
Parliament nust "possess such other qualifications as may be
prescribed in that behalf by or under any | aw made by

Parlianment".
Part XV of the Constitution pertains to the subject natter
of "Elections". It includes, presently, Articles 324 to 329. The

superintendence, direction and control of elections vests in the
El ecti on Comm ssi on.

Article 327 confers, on the Parlianent, the power, subject
to the provisions of the Constitution, to nake, fromtine to
time by law, provisions with respect to "all matters relating to,
or in connection with, elections", inter alia, "to either House of
Parliament”, including "the preparation of electoral rolls, the
delimtation of the constituencies and all matters necessary for
securing the due consideration of such House or Houses".

Part XI- of the Constitution pertains to the "Rel ations
between the Union and the States". Chapter | of Part Xl is in
respect of "Legislative Relations". Article 245 generally states
that the Parlianment, subject to the provisions of the
Constitution, my make laws for the whole or any part of the
territory of India. /Article 246 vests i'n the Parlianent "the
exclusive power" to nake |aws with respect to any of the
matters enunmerated in List | in the Seventh Schedul e ("Union
List", hereafter). 'The Union List, as given in the Seventh
Schedul e i ncludes Entry No. 72, which relatesto, anpngst
others, the "Elections to Parliament".

H story of RP Acts, 1950 and 1951

In the year 1952, the Parliament canme to be duly
constituted and sumoned to neet for the first session under
the provisions of the Constitution. ~ Till then, the Constituent
Assenbly, which had prepared and adopted the Constitution,
functioned as the Provisional Parliament, in accordance with
the provision contained in Article 379. It may be added here
that after the first General Elections had led to the two Houses
of Parlianment being constituted, Article 379, having served its
pur pose, was del eted by Constitution (Seventh Anendnent)
Act, 1956 with effect from 1st Novenber, 1956.

The Provisional Parlianent, in exercise of its authority
under Article 379 read with aforenmentioned enabling
provi sions, enacted a |law called the "Representation of the
Peopl e Act, 1950" (the RP Act, 1950), which cane into force
with effect from 12th May, 1950. This | aw had been enacted to
provide for "the allocation of seats in and the delimtation of
constituencies for the purpose of election to, the House of the
Peopl e and the Legislatures of States, the qualifications of
voter at such elections, the preparation of electoral rolls, and
matters connected therewith". It rmust be nentioned here that
the subject matter relating to "the manner of filling seats in
the Council of States to be filled by the representatives of Part-
C States (later "Union Territories") was inserted in this |aw by
way of Act 73 of 1950 (to be read with the Adaptation of Laws
(No. 2) Order, 1956) which, anmong others, added Part IVA to
the RP Act, 1950.

The RP Act, 1950 did not contain all the provisions
relating to elections. Provisions for the actual conduct of
el ections, anobngst others, to the Houses of Parlianent, the
qualifications for the nenbership of such Houses etc. had
been left to be made in subsequent nmeasures. |In order to
make provisions for such other subjects, the Provisiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 125

Parlianment, in exercise of its authority under Article 379 read
wi th af orenmenti oned enabling provisions, enacted the RP Act,
1951, which was brought into force with effect from 17th July,
1951.

Chapter | of Part Il of the RP Act, 1951 related to
"Qualifications for nenbership of Parliament". It includes two
sections, namely Sections 3 and 4. W are not much
concerned with Section 4 inasnmuch as it pertains to
qualifications for nmenbership of the House of the People.
Section 3 of the RP Act, 1951, in its original formis the main
bone of contention here.

Section 3 of the RP Act, 1951, as originally enacted, read

as under:
"3. Qualification for nenbership of
the Council of States. - (1) A person

shall not be qualified to be chosen as a
representative of any Part A or-Part B
State (other than the State of Janmu and
Kashmr) i'n the Council of States unless
he is an ‘elector for a Parlianentary
constituency in that State.

(2) A person shall not be qualified to be
chosen as a representative of the States
of Ajmer and Coorg /or of the States of
Mani pur and Tripura i'n the Council of
States unless he is an elector for any
Parliamentary constituency in the State
in which the el ection of such
representative is to be held.

(3) Save as otherw se provided in sub-
section (2), a person shall not be qualified
to be chosen as a representative of any

Part C State or group of such States in

the Council of States unless he is an

el ector for a Parlianentary constituency

in that State or in any of the States in
that group, as the case nmay be."

Section 3 of the RP Act, 1951, was substituted by the
foll owi ng provision through the Adaptation of Laws (No. 2)
Order, 1956 and thus cane to read as under:
"3. Qualification for menmbership of
the Council of States. - A person shal
not be qualified to be chosen as a
representative of any State other than the
State of Janmmu and Kashmr or Union
territory in the Council of States unless
he is an elector for a Parlianentary
constituency in that State or territory."

The above provision underwent a further change, with
effect from 14th Decenber, 1966, as a result of Act 47 of 1966,
which made it applicable to all the States and Union
Territories of India by onmtting the words "other than the State
of Jammu & Kashmir".

Act 40 of 2003 has anended the provision, with effect
from28th August, 2003, so as to substitute the words "in that
State or territory" with the words "in India". The anended
provi si on reads as under
"3. Qualification for nmenbership of
the Council of States. - A person shal
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not be qualified to be chosen as a
representative of any State or Union
territory in the Council of States unless
he is an elector for a Parlianentary
constituency in India."

Issue No. | : Deletion of "domcile
The question which needs resolution is : what is neant
by the word "elector”. For this, one will have to refer to certain

ot her provisions of the RP Act, 1950 and RP Act, 1951

The effect of the anendnment to Section 3 of RP Act, 1951
br ought about by Act 40 of 2003 thus is that a person offering
hi s candidature for election to fill a seat in the Council of
States is nowrequired to be sinmpliciter "an elector for a
Parliamentary constituency in India"; that is to say, he is no
| onger required to be an elector for a Parlianmentary
constituency in the "State or Territory" to which the seat for
whi ch he is a candi date pertains.

The word "elector" has been defined in Section 2(e) of the
RP Act, 1951 whi ch reads as under
" 'elector’' inTrelation toa constituency
nmeans a person whose nane is entered in
the electoral roll of ‘that constituency for
the time being in force and who is not
subj ect to any of the disqualifications
mentioned in section 16 of the
Representati on of the People Act, 1950
(43 of 1950)."

Section 16 of the RP Act, 1950, which has been referred
to in the above-quoted definition of the word "elector" reads as

under :

"16. Disqualifications for registration

in an electoral roll. \026 (1) A person shal
be disqualified for registration in-an
electoral roll if he \026

is not a citizen of India; or

is of unsound mind and stands so

decl ared by a conpetent court; or

is for the tine being disqualified from
voting under the provisions of any

law relating to corrupt practices and
ot her offences in connection with

el ecti ons.

(2) The name of any person who becones

so disqualified after registration shal
forthwith be struck off the electoral roll in
which it is included:

Provi ded that the nane of any person
struck off the electoral roll of a
constituency by reason of a
di squalification under clause (c) of sub-
section (1) shall forthwith be reinstated in
that roll if such disqualification is, during
the period such roll is in force, renoved
under any | aw authorizing such renoval ."

Section 19 of the RP Act, 1950 relates to the "conditions
of registration". |t provides as under

"19. Conditions of registration. \026
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Subj ect to the foregoing provisions of this
Part, every person who-

is not less than [ei ghteen years] of age on
the qualifying date, and
is ordinarily resident in a constituency,

shall be entitled to be registered in the electoral rol
for that constituency."

The expression "ordinarily resident” as appearing in
Section 19(b) has been explained in Section 20 of the RP Act,
1950, which may al so be extracted, inasnmuch as it is of great
inmport in these matters. |t reads as under

"20. Meaning of 'ordinarily resident’. \026
(1) A person shall not be deemed to be
ordinarily residentin a constituency on
the ground only that he owns; or is.in
possessi on of ,—a dwel | ing house therein

(1A) A person absenting hinself
tenmporarily fromhis place of ordinary
resi dence shall not by reason thereof
cease to be ordinarily resident therein

(1B) A nenber of Parlianent or of the

Legi slature of a State shall not during the
termof his office cease to be ordinarily
resident in the constituency in the

el ectoral roll of which he is registered as
an elector at the time of his election as
such menber, by reason of his absence
fromthat constituency in connection with
his duties as such menber.

(2) A person who is a patient in any

est abl i shnment mai ntai ned wholly or

mainly for the reception and treatnent of
persons suffering fromnental illness or
ment al defectiveness, or who is detained
in prison or other |egal custody at any
pl ace, shall not by reason thereof be
deened to be ordinarily resident therein

(3) Any person having a service
qualification shall be deemed to be
ordinarily resident on any date in the
constituency in which, but for his having
such service qualification, he would have
been ordinarily resident on that date.

(4) Any person holding any office in India
decl ared by the President in consultation
with the El ection Comm ssion to be an
office to which the provisions of this sub-
section apply, shall be deened to be
ordinarily resident on any date in the
constituency in which, but for the holding
of any such office, he would have been
ordinarily resident on that date

(5) The statement of any such person as
is referred to in sub-section (3) or sub-
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section (4) made in the prescribed form

and verified in the prescribed nmanner,

that [but for his having the service
qualification] or but for his holding any
such office as is referred to in sub-section
(4) he woul d have been ordinarily resident
in a specified place on any date, shall, in
the absence of evidence to the contrary,

be accepted as correct.

(6) The wife of any such person as is
referred to in sub-section (3) or sub-
section (4) shall if she be ordinarily
residing with such person be deened to
be ordinarily resident on inthe
constituency specified by such person
under sub-section (5).

(7) Iflin/any case a question arises as to
where a person is ordinarily resident at
any relevant tine, the question shall be
deternmined with reference to all the facts
of the case and to such rules as nmay be
made in this behalf by the Centra
Governnment in consultation with the

El ecti on Comm ssi on.

(8) In sub-sections (3) and (5) "service
qual i fication" neans-

bei ng a nenber of the armed forces of
the Union; or

bei ng a nenber of a force to which the
provi sions of the Arny Act, 1950 (46 of
1950), have been made applicable

whet her with or w thout nodifications;
or

bei ng a menber of an arned police
force of a State, who is serving outside
that State; or

bei ng a person who i s enpl oyed under
the Governnent of India, in a post
out si de I ndi a.

Al'l the above provisions of |aw have to be read together
and the conjoint effect thereof is that a person in-order to
qualify to be registered as an elector in relation to a
constituency, besides fulfilling other qualifications, nmust be a
citizen of India, not less than 18 years of age on the qualifying
date (which by virtue of Section 14 of RP Act, 1950, neans the
first day of January of the year in which the electoral list of the
constituency is prepared or revised), and, what is significant
here, be "ordinarily resident"” in that constituency.

As a result of the inmpugned anendnent to Section 3 of
the RP Act, 1951, it is no longer required that the candidate
for an election to fill a seat in the Council of States be
"ordinary resident” of the State to which that seat pertains.

The above anendment, which can be | oosely described as
an anendment doing away with the requirenment of domicile,
has been chal | enged as unconstitutional in the wit petitions
at hand.

Submi ssions on domicile requirenents

Shri Sachar, |earned senior counsel for the petitioner
contended that the inpugned amendnent to Section 3 of the
RP Act, 1951 offends the principle of Federalism the basic
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feature of the Constitution; it seeks to change the character of
republic which is the foundation of our denbcracy and that it

di storts the bal ance of power between the Union and the

States and is, therefore, violative of the provisions of the
Constitution. 1In this connection, it was urged that the Counci
of States is a House of Parlianent constituted to provide
representation of various States and Union Territories; that its
nenbers have to represent the people of different States to
enable themto | egislate after understanding their problens;
that the nonmenclature "Council of States" indicates the federa
character of the House and a representative who i s not
ordinarily resident and who does not belong to the State
concerned cannot effectively represent the State.

Learned counsel further subnmits that India has adopted
parliamentary system of “denbcracy in which the Union
Legislature is a bi-canmeral legislature, that such |egislature
represents the will of the people of the State whose cause has
to be represented by the nenbers. It is urged that the
i mpugned anendnents renoves the distinction in the intent
and purpose of Lok Sabha and Rajya Sabha and that the nere
fact that there exists nunerous instances of infringenent of
the | aw concerning the requirements of residence cannot
constitute a valid object or rational reason for deleting the
requi rement of residence.. Reliance is also placed in this
connection on Rajya Sabha Rules to show the inportance of
residence as qualification of a representative of the State. It is
further contended that the requirenent of domicile nmakes the
upper House an 'alter ego’ of the lower House.

M. Nariman, appearing on behal f of the petitioner Shr
I ndraj eet, while supplenenting the argunents above-
mentioned, contended that the Constitution and the RP Acts
1950 and 1951 respectively have al ways been read as form ng
part of an integral schene under which a person ordinarily
resident in a constituency is entitled to be registered in the
el ectoral roll of that constituency and that the said schenme is
provided for in Article 80 and Article 84 of the Constitution as
also in Sections 17, 18 and 19 of (the RP Act, 1950 and in
Section 3 of the RP Act, 1951, which schene guarantees the
representative character of the Council. It is urged that by
del etion of the word "domicile’ or 'residence’ or by not reading
the word "domicile or 'residence’ in Article 80(4), the basic
requi rement of the representative federal body stands
destroyed.

Shri Vahanvati, Ld. Solicitor Ceneral of India, on the
guestion of domicile submitted that the inpugned
amendnment s becane necessary in view of various deficiencies
experienced in the working of the RP Act, 1951; that the said
amendments did not alter or distort the character of the
Council of States and that the concept of residence/domcile is
a matter of qualification under Article 84(c) which is 'to be
prescribed by the Parlianment under the Indian Constitution
unli ke the US Constitution. 1In this connection, it was urged
that the menbers of the Legislative Assenbly are in the best
position to decide as to who would represent themin the
Council of States. The subm ssion nmade was that by the
i mpugned anendnent, the qualification is made nore broad
based and that the anendnent becane necessary for ensuring
representation of unrepresented States. According to Union of
India, there is no constitutional requirement for a memnber of
the Council of States to be either an elector or an ordinary
resident of the State which he represents and, therefore, the
word "States" appearing in clause (4) of Article 80 does not
conpri se the requirenent of residence.

Constitutional & Legislative Hi story
(i) Rul e of interpretation
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Before coming to the legislative history, we may state that
the rule of interpretation says that in order to discern the
i ntenti on behind the enactnent of a provision if amnbiguous
and to interpret the sane, one needs to look into the historica
| egi sl ative devel opnent s.
The key question is whether residence was ever treated
as a constitutional requirement under Article 80(4).
In re: Special Reference No. 1 of 2002 [(2002) 8 SCC
237], it was observed that:
"One of the known nethods to discern
the intention behind enacting a provision
of the Constitution and also to interpret
the same is to look into the historica
| egi sl ative devel opnents, Constituent
Assenbl y Debates, or any enact nent
precedi ng the enactment of the
Constitutional provisions."

(ii) Legi slative History

The Constitution has established a federal system of
CGovernment _with bi-canmeral 1egislature at the Centre which is
not somet hing which was grafted in the Constitution for the
first tine. |Its history goes back to Government of India Act,
1915 as anended in 1919. -~ Even under the CGovernnent of
India Act, 1919, the qualification of residence in relation to a
particul ar constituency was consi dered to be unnecessary.
This position is indicated by Rule Xl of the then El ectora
Rul es. This position is also indicated by the provisions of the
Government of India Act, 1935 under which the Legislature at

the Centre was bi-canmeral. The Lower Chanber was call ed
" House of Assenbly’. The Upper Chanber was cal l'ed '’ Counci
of States’. Under the Governnent of India Act, 1935 (for short,

the "d Act’), the Council of States was a permanent body with
one-third of its nmenbers retiring every third year. | Sixth
Schedule to the G Act nade provisions for franchise. Part | of
that Schedul e contained qualifications. 1t did not include

resi dence as a qualification of the elector. However, there were
other parts to the Sixth Schedul e which dealt with 'certain

subj ects exclusive for different provinces in which there was a
requi rement of residence. This was under the heading 'genera
requirements. However, there was no uniformity. -In certain
cases, residence was prescribed as a qualification (for exanple
in the case of Central Provinces, Berar and Bengal) whereas in
provi nces, nanely, Assam the qualification was "a famly
dwel l i ng place or a place where the elector-ordinarily resided
Therefore, the qualification of residence was not uniform It
depended upon local conditions. It deferred fromprovince to
provi nce.

At this stage, we may clarify that under strict federalism
the Lower House represents 'the people’ and the Upper House
consists of the "Union’ of the Federation. |In strict federalism
both the Chanbers had equal |egislative and financial powers.
However, in the Indian context, strict federalismwas not
adopt ed.

The Council of State under the G Act becane Council of
States under the Constitution of India. This fact is inportant.
In this connection, we have to look into the mnutes of the
Uni on Constitution Committee which recorded vide Item 21
the manner of conputing wei ght proportional representation
based on popul ation strength. The said mnutes further show
the recomendation that the Upper House shoul d include
scientists, teachers etc. for which purpose, the President
shoul d be given authority to nominate. The necessity of the
Upper Chanber was al so the subject matter of debate in the
Constituent Assenbly on 28th July, 1947. These debates
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i ndi cate the purpose for having the Upper Chanber. The
obj ect of the Upper Chanmber as envi saged was to hold
dignified debates on inportant issues and to share the
experi ence of seasoned persons who were expected to
participate in the debate with an amount of | earning.

Finally, on 28th July, 1947, a policy decision was taken
by the Constituent Assenbly that the Federal Parlianment shal
consi st of two chanbers.

In the first draft Constitution, Fourth Schedule related to
the composition of the Federal Parlianent. Paragraph 1 of
Part | of the Fourth Schedule dealt with the genera
qualifications for the nmenbers which included citizenship and
m ni mum age of not | ess than 35 years in the case of a seat in
the Council of States. The said paragraph further stated that
apart fromcitizenship and age qualifications, it would be open
to the Parlianent to describe any other qualification as may be
appropriate. Paragraph 6 of Part | of the Fourth Schedul e
appended to the first draft Constitution provided for the
qualificationof residence in a State for a candidate to be
chosen to the Council of States. Clause 60 of the first draft
Constitution stated that all matters relating to or connected
with elections to either House of the Federal Parlianent shal
be regul ated by the Fourth Schedul e, unless otherw se
provi ded by the Act ‘of the Federal Parlianent. (Enphasis
supplied). However, the Fourth Schedule was omtted by the
Drafting Committee. /This was on 11th February, 1948.

Therefore, with this deletion, the requirement of residence was
done away with.

The entire discussion with regard to the |egislative
history is only to show that residence was never the
constitutional requirenment. It was never treated as an
essential ingredient of the structure of the Council of States.
It has been treated just a matter of qualification. Further, the
| egi sl ative history shows that qualification of residence has
never been a constant factor. As the legislative history shows,
owner shi p of assets, dwelling house, incone, residence etc.
were considered as qualification fromtine to time dependi ng
upon the context and the ground reality. The power to add
qgqualifications was given to the Federal Parlianent. Therefore,
the legislative history of constitutional enactnments |ike the G
Act shows that residence or domicile are not the essentia
i ngredients of the structure and the conposition of the Upper
House.

At this stage, one event needs to be highlighted. The

Drafting Committee included a separate chapter under Part

X1l on the subject of "elections’ to the draft Constitution which
corresponded to Article 327 in Part XV of the Constitution
Article 290 enpowered the Parlianent to make | aws providing

for all matters relating to or in connection with elections to the
House of Parlianent. Utinmately, despite all objections against
bi caneral |egislature, the Constituent Assenbly took the

deci sion to have Federal Parlianent consisting of two

chanmbers. In its report, the Drafting Conmittee

recommended basic qualifications for menbership of

Parl i ament being a subject which should be left to the wisdom

of the Parlianment. Accordingly, the Drafting Commttee
recomended Article 68A which corresponds to Article 84 in

the Constitution. This was the first tine when a provision was
i ncluded to prescribe qualifications which included citizenship
and the m ni num age subject to any other qualification that

may be prescribed by | aw made by the Parliament. The

Drafting Committee justified the inclusion of Article 68A in the
fol l owi ng words

"Article 152 prescribes an age

qualification for menbers of State
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Legi sl atures. There is no correspondi ng
provi sion for nmenbers of Parlianent.

There is, noreover, a strong feeling in
certain quarters that a provision
prescribing or permtting the prescription
of educational and other qualifications for
menber ship both of Parlianment and of

the State Legi slatures should be included
inthe Draft. If any standard of
qualifications is to be laid down for

candi dates for nenbership it must be so
preci se that an election tribunal will be
able to say, in a given case, whether the
candi date satisfied it or not. To

fornul ate preci se and adequate

standards of this kind will require tine.
Further, if any such qualifications are
laid downin the Constitution itself, it
woul d be difficult to alter themif

ci rcunstances so require. The best

course would, therefore, be to insert an
enabling provision in the Constitution

and leave it to the appropriate |egislature
to define the necessary standards | ater.
What ever qualifications may be

prescri bed, one of themwould certainly
have to be the citizenship of India."

To sumup, the legislative history indicates that residence
is not a constitutional requirenent of clause (4) of Article 80.
Resi dence is a matter of qualification. Therefore, it cones
under Article 84 which enables the Parlianment to prescribe
qualifications fromtinme to tine dependi ng upon the fact
situation. Unlike USA, residence i's not-a constitutiona
requirenent. |n the context of Indian Constitution
residence/domcile is an incident of federalismwhich is
capabl e of being regulated by the Parliament as a qualification
which is the subject nmatter of Article 84. This is borne out by
the legislative history.

Conposition of Parlianment

India’s Parliament is bicanmeral. The two Houses along
with the President constitute Parliament [Article 79]. The
Houses differ fromeach other in many respects. They are
constituted on different principles, and, froma functiona
poi nt of view, they do not enjoy a co-equal status. Lok Sabha
is a denocratic chanmber elected directly by the people on the
basis of adult suffrage. It reflects popular will. 1t has the |ast
word in matters of taxation and expenditure. The Council of
M nisters is responsible to the Lok Sabha.

Raj ya Sabha, on the other hand, is constituted by
indirect elections. The Council of Mnisters is not responsible
to the Rajya Sabha. Therefore, the role of Rajya Sabha is
somewhat secondary to that of Lok Sabha, barring a few
powers in the arena of Centre-State relationship

Raj ya Sabha is a forumto which experienced public
figures get access without going through the din and bustle of
a general election which is inevitable in the case of Lok Sabha.
It acts as a revising chanber over the Lok Sabha. The
exi stence of two debating chanbers neans that all proposals
and programres of the Governnent are discussed twice. As a
revi sing chanber, the Rajya Sabha helps in inproving Bills
passed by the Lok Sabha. Although the Rajya Sabha is
designed to serve as a Chanber where the States and the
Union of India are represented, in practice, the Rajya Sabha
does not act as a chanpion of |local interests. Even though
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el ected by the State Legislatures, the nenbers of the Rajya
Sabha vote not at the dictate of the State concerned, but
according to their own views and party affiliation. |In fact, at
one point of tine in 1973, a private nenber’s resol uti on was
to the effect that the Rajya Sabha be aboli shed.
Conposition of Rajya Sabha

The maxi mum strength of Rajya Sabha is fixed at 250
nenbers, 238 of whom are el ected representatives of the
States and the Union Territories and 12 are nomi nated by the
President. The seats in the Upper House are allotted anpbng
the various States and Union Territories on the basis of
popul ati on, the formula being one seat for each mllion of
popul ation for the first five mllion and thereafter one seat for
every two mllion population. A slight advantage is, therefore,
given to States with small popul ati on over the States with
bi gger population. This is called "weighted proportiona
representation". The system of  proportional representation
hel ps in giving due representation to mnority groups. The
representatives of a State in Rajya Sabha are el ected by the
el ected nmenbers of the State Legislative Assenbly in
accordance with the systemof proportional representation by
nmeans of a single transferable vote [Article 80(1)(b) and Article
80(4)]. Rajya Sabha is a continuing body. It has nom nated
menbers. They are nom nated by the President on the advice
of Council of Mnisters. There is no difference in status
bet ween el ected and nomi nat ed nmenbers of Rajya Sabha
except that the elected nenbers can participate in the election
of the President whereas the noni nated nenbers cannot do
so. One-third of its nenbers retire every two years and their
seats are filled by fresh el ections and nom nations.
Raj ya Sabha’'s power under Article 249 of the Constitution

The I ndi an uni on has been described as the 'holding
together’ of different areas by the constitution franers, unlike
the ’coning together’ of constituent units as in the case of the
U S.A and the confederation of Canada. Hence, the Rajya
Sabha was vested with a contingency based power over state
| egi sl atures under Article 249, which contributes to the
"Quasi-federal’ nature to the governnent of the |ndian union
Under Article 249(1), if the Rajya Sabha declares by a
resol ution, supported by not less than two-thirds of it’'s
menbers present and voting, that it is necessary or expedient
in national interest that Parliament should nake | aws wi-th
respect to any of the matters enunerated in the Statelist {List
Il of Seventh Schedule read with Article 246], specifiedin the
resolution, it shall be lawful for parliament to make laws for
the whol e or any part of the territory of India with respect to
that matter while the resolution remains in force. Article 249
clause (2) and (3) specify the Iimtations on the enforcenent of
this provision. Article 251 when read with Article 249
provides that in case of inconsistency between a | aw nade by
parliament under Article 249 and a | aw nade by a State
| egi slature, the Union law will prevail to the extent of such
i nconsi stency or 'repugnhancy’. In effect this provision pernmts
the Rajya Sabha to encroach upon the specified |egislative
conpetence of a state legislature by declaring a natter to be of
nati onal inportance. Though it nmay have been incorporated
as a safeguard in the original constitutional schenme, this
power allows the Union governnment to interfere with the
functioning of a State governnent, which is nost often
prompted by the existence of opposing party-affiliations at the

Central and state level. This bias towards 'Unitary power’
under normal circunstances is not seen either in U S. A or
Canada

Federal i sm
A lot of energy has been devoted on behalf of the
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petitioners to build up a case that the Constitution of Indiais
federal. The nature of Federalismin Indian Constitution is no
| onger res integra.

There can be no quarrel with the proposition that Indian
nodel is broadly based on federal form of governance.
Answering the criticismof the tilt towards the Centre, Shri T.T.
Kri shnamachari, during debates in the Constituent Assenbly
on the Draft Constitution, had stated as foll ows:
"Sir, | would like to go into a few
fundanent al objections because as | said
it would not be right for us to | eave these
criticismuncontroverted. Let me take up
a matter which is perhaps partly
theoretical but one which has a validity
so far as the average nan in this country
is concerned. Are we framing a unitary
Constitution? 1s this Constitution
centralizing power inDelhi? |Is there any
way provided by neans of which the
posi tion ‘'of ‘people in various areas could
be saf eguarded, their voices heard in
regard to matters of their |oca
admi ni stration? | think it is a very big
charge to make that ‘this Constitution is
not a federal Constitution, and that it is a
unitary one. W should not forget that
this question that the Indian Constitution
shoul d be a federal one has been settled
by our Leader who is no more with us, in
the Round Tabl e Conference in London
ei ght een years back."

"I would ask my honourable friend to

apply a very sinple test so far as this
Constitution is concerned to find out
whether it is federal or not. The sinple
guestion | have got fromthe German

school of political philosophy is that the
first criterion is that the State mnust
exerci se conmpul sive power in the

enf orcenent of a given political order, the
second is that these powers mnust be

regul arly exercised over all the

i nhabitants of a given territory; and the
third is the nost inportant and that is
that the activity of the State must not be
conpl etely circunscribed by orders

handed down for execution by the

superior unit. The inportant words are
"must not be conpletely circunscribed ,

whi ch envi sages sone powers of the State
are bound to be circunscribed by the
exerci se of federal authority. Having al
these factors in view, | will urge that our
Constitution is a federal Constitution.
urge that our Constitution is one in

whi ch we have given power to the Units

whi ch are both substantial and

significant in the |legislative sphere and in
the executive sphere.”

(enphasi s suppli ed)

In this context, Dr. B.R Anmbedkar, speaking in the
Constituent Assenbly had explained the position in the
fol |l owi ng words:

"There is only one point of Constitutiona
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import to which | propose to nmake a
reference. A serious conplaint is made

on the ground that there is too nmuch of
centralization and that the States have
been reduced to Municipalities. It is clear
that this viewis not only an exaggeration
but is also founded on a

m sunder st andi ng of what exactly the
Constitution contrives to do. As to the
relati on between the Centre and the

States, it is necessary to bear in mnd the
fundanmental principle on which it rests.
The basic principle of Federalismis that
the legislative and executive authority is
partiti oned between the Centre and the
States not by any law to be nade by the
Centre but the Constitution itself. This is
what the Constitution does. The States,
under our Constitution, are in no way
dependent' upon the Centre for their

| egi sl ative or executive authority. The
Centre and the States are co-equal in this
matter. It is difficult to see how such a
Constitution can be called centralism It
may be that the Constitution assigns to
the Centre too large a field for the
operation of its legislative and executive
authority than is to be found in any other
Federal Constitution. It may be that the
resi duary powers are given to the Centre
and not to the States. But these features
do not formthe essence of federalism

The chief mark of federalism as | said
lies in the partition of the |egislative and
executive authority between the Centre

and the Units by the Constitution. This is
the principle enbodied in our
Constitution." (enphasi s suppl i ed)

The Constitution incorporates the concept of federalism
in various provisions. The provisions which establish the
essence of federalismi.e. having States and a Centre, with a
di vision of functions between themw th sanction of the
Constitution include, anong others, Lists Il and 11l of Seventh
Schedul e that give plenary powers to the State Legi sl atures;
the authority to Parliament to legislate in a field covered by the
State under Article 252 only with the consent of two or nore
States, with provision for adoption of such |egislation by any
other State; conpetence of Parlianent to legislate in natters
pertaining to the State List, only for a limted period, under
Article 249 "in the national interest" and under Article 250
during "energency"; vesting the President with the power
under Article 258(1) to entrust a State CGovernnment, wth
consent of the Governor, functions in relation to matters to
whi ch executive power of the Union extends, notwi thstanding
anything contained in the Constitution; decentralization of
power by formation of independent nunicipalities and
Panchayats through 73rd and 74th Anendrent; etc.

In re: Under Article 143, Constitution of India,
(Special Reference No. 1 of 1964) [AIR 1965 SC 745
(Paragraph 39 at 762)], this Court ruled thus:

"In dealing with this question, it is
necessary to bear in nind one
fundanmental feature of a Federa
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Constitution. In England, Parlianment is
sovereign; and in the words of Dicey, the
three distinguishing features of the
principle of Parliamentary Sovereignty are
that Parlianent has the right to make or
unmake any | aw whatever; that no

person or body is recognised by the | aw of
Engl and as having a right to over-ride or
set aside the |egislation of Parlianent,
and that the right or power of Parlianent
extends to every part of the Queen’s

dom nions (1). On the other hand, the
essential characteristic of federalismis
"the distribution of limted executive,

| egi slative and judicial authority anong
bodi es whi ch are coordi nate with and

i ndependent of each other". The

supremacy of the constitution is
fundanental to the existence of a federa
State in ‘order to prevent either the

| egi sl ature of the federal unit or those of
the menber States from destroying or

i mpairing that delicate balance of power
whi ch satisfies the particular

requi renents of States which are

desirous of union, but not prepared to
merge their individuality in a unity. This
supremacy of the constitution is

protected by the authority of an

i ndependent judicial body to act as the
interpreter of a schene of distribution of
powers. Nor is any change possible in the
Constitution by the ordinary process of
federal or State legislation (2). Thus the
dom nant characteristic of the British
Constitution cannot be clainmed by a
Federal Constitution |ike ours."

In the case of State of Karnataka v. Union of 'India &
Anr. [1978 (2) SCR 1], Justice Untwalia (speaking for Justice
Si nghal , Justice Jaswant Singh and for hinself), observed as
fol | ows:
"Strictly speaking, our Constitution is not
of a federal character where separate,
i ndependent and sovereign State could be
said to have joined to forma nation as in
the United States of America or as may
be the position in sone other countries of
the world. It is because of that reason
that sonetinmes it has been characterized
as quasi-federal in nature".

In S R Bonmai & Ors. v. Union of India & Os. [AR
1994 SC 1918 : 1994 (3) SCC 1], a Constitution Bench
conprising 9 Judges of this Court considered the nature of
federal i smunder the Constitution of India. Justice A M
Ahmadi , in Paragraph 23 of his Judgnent observed as under
"\ 005\ 005\ 005 the significant absence of the
expressions like 'federal’ or ’'federation’ in
the constitutional vocabul ary,
Parlianment’s powers under Articles 2 and
3 el aborated earlier, the extraordinary
powers conferred to neet energency
situations, the residuary powers
conferred by Article 248 read with Entry
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97 in List | of the VI Schedule on the
Uni on, the power to anend the
Constitution, the power to issue
directions to States, the concept of a
single citizenship, the set up of an
integrated judiciary, etc., etc., have |ed
constitutional experts to doubt the
appropriateness of the appellation
"federal’ to the Indian Constitution. Said
Prof. K. C. Wheare in his work ' Federa
Gover nment :

"What makes one doubt that

the Constitution of Indiais

strictly and fully federal

however, are the powers of

intervention in the affairs of

the States given by the

Constitution to the Centra

Gover nnent and Parlianment’."

Thus in the United States, the sovereign
States enjoy their own separate existence
whi ch cannot be inpaired; indestructible
States having constituted an

i ndestructible Union. In1ndia, on the
contrary, Parlianment can by law forma
new State, alter the size of an existing
State, alter the name of an existing State,
etc. and even curtail the power, both
executive and | egi slative, by anmendi ng
the Constitution. That is why the
Constitution of India is differently
descri bed, nore appropriately as 'quasi-
federal’” because it is a mxture of the
federal and unitary elenents, |eaning
nore towards the latter but then what is
there in a nane, what is inportant to
bear in mnd is the thrust and

i mplications of the various provisions of
the Constitution bearing on the
controversy in regard to scope and anbit
of the Presidential power under Article
356 and rel ated provisions.”

(enphasi s suppl i ed)

Justice K. Ramaswam in Paragraph 247 and 248 of
his separate Judgrment in the sane case observed as under: -
"247. Federalismenvisaged in the
Constitution of Indiais a basic feature in
which the Union of India is pernmanent
within the territorial linmts set in Article 1
of the Constitution and is indestructible.

The State is the creature of the
Constitution and the | aw nade by

Articles 2 to 4 with no territorial integrity,
but a permanent entity with its

boundari es alterable by a | aw made by
Parliament. Neither the relative

i mportance of the legislative entries in
Schedule VII1, Lists | and Il of the
Constitution, nor the fiscal control by the
Uni on per se are decisive to conclude that
the Constitution is unitary. The

respective |l egislative powers are traceable
to Articles 245 to 254 of the Constitution
The State qua the Constitution is federa
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in structure and independent in its
exercise of |egislative and executive
power. However, being the creature of the
Constitution the State has no right to
secede or claimsovereignty. Qua the
Union, State is quasi-federal. Both are
coordinating institutions and ought to
exercise their respective powers with
adj ust nent, understandi ng and
accommodation to render soci o-econonic
and political justice to the people, to
preserve and el ongate the constitutiona
goal s including secul ari sm

248. The preanble of the Constitution is
an integral part of the Constitution.
Denocratic form of Covernment, federa
structure, unity and integrity of the
nation, secul arism socialism socia
justice and judicial review are basic
features 'of 'the Constitution.”
(enphasi s-suppli ed)

Justice B. P. Jeevan Reddy, witing separate Judgnent
(for hinself and on behalf of S.C. Agrawal, J.) concluded in
Par agr aph 276 t hus:
"The fact that under the scheme of our
Constitution, greater power is conferred
upon the Centre vis-“-vis the States does
not nean that States are nere
appendages of the Centre. Wthinthe
sphere allotted to them States are
suprene. The Centre cannot tanper with
their powers. More particularly, the
Courts should not adopt an approach, an
interpretation, which has the effect of or
tends to have the effect of whittling down
the powers reserved to the States.
\ 005\ 005\ 005\ 005nust put the Court on guard
agai nst any consci ous whittling down of
the powers of the States. Let it be said
that the federalismin the Indian
Constitution is not a matter of
admi ni strative conveni ence, but one of
principle the outcone of our own
hi storical process and a recognition of the
ground realities. \005\005\005. enough to note
that our Constitution has certainly a bias
towards Centre vis-‘-vis the States
(Aut onobi | e Transport (Rajasthan) Ltd. v.
State of Rajasthan, (1963) 1 SCR 491 at
page 540 : (AR 1962 SC 1406). It is
equal |y necessary to enphasi se that
Courts should be careful not to upset the
delicately crafted constitutional schene
by a process of interpretation
(enphasi s suppli ed)

I n paragraph 98, Sawant, J. proceeded to observe as
under: -
"In this connection, we may also refer to
what Dr Anbedkar had to say while
answering the debate in the Constituent
Assenbly in the context of the very
Articles 355, 356 and 357. \ 005\ 005\ 005\ 005. He
has enphasi sed there that
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notw t hstanding the fact that there are
nmany provisions in the Constitution

wher eunder the Centre has been given
powers to override the States, our
Constitution is a federal Constitution. It
means that the States are sovereign in

the field which is left to them They have
a plenary authority to nake any |aw for
the peace, order and good Governnent of
the State.™

I n Paragraph 106, his foll ow ng observations are
rel evant: -
"Thus the federal principle, socia
pluralismand pluralist denpcracy which
formthe basic structure of our
Constitution denmand that the judicia
revi ew of ‘the Procl amati on i ssued under
Article 356(1) is not only an inperative
necessity but is a stringent duty and the
exerci se of power under the said
provision is confined strictly for the
purpose and to the circunstances
mentioned therein and for none else.”
(enphasi s suppl i ed)

In I TC Ltd. v. Agricultural Produce Market Conmittee
& Os. [(2002) 9 SCC 232], this Court ruled thus: -
"The Constitution of lndia deserves to be
interpreted, |anguage permtting, in a
manner that it does not whittle down the
powers of the State Legislature and
preserves the federalismwhile al so
uphol di ng the Central supremacy as
contenpl ated by some of its articles\005."
(enphasi s suppli ed)

In State of West Bengal v. Kesoram Industries Ltd. &
Os. [AIR 2005 SC 1646 : (2004) 10 SCC 201], decided by a
Constitution bench conprising 5 Judges, the majority
judgrment in Paragraph 50 observed as under
"Yet another angle which the
Constitutional Courts would advisedly do
better to keep in view while dealing with a
tax legislation, in the light of the
purported conflict between the powers of
the Union and the State to |egislate,
whi ch was stated forcefully and which
was | ogically based on an anal ytica
exam nation of constitutional schene by
Jeevan Reddy, J. in S.R Bonmmi and
others v. Union of India [(1994) 3 SCC
1], may be touched. Qur Constitution has
a federal structure. Several provisions of
the Constitution unm stakably show that
the Foundi ng Fathers intended to create
a strong centre\005.."
(enphasi s suppli ed)

True, the federal principle is dom nant in our
Constitution and that principle is one of its basic features,
but, it is also equally true that federalismunder |ndian
Constitution leans in favour of a strong centre, a feature that
mlitates against the concept of strong federalism Sonme of the
provi sions that can be referred to in this context include the
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power of the Union to deal with extraordi nary situations such
as during the energency (Article 250, 252, 253) and in the

event of a proclanmation being issued under Article 356 that

t he governance of a State cannot be carried on in accordance
with the provisions of the Constitution; the power of the
Parliament to legislate with respect to a matter in the State
List in the national interest in case there is a resolution of the
Counci| of States supported by prescribed mgjority (Article
249); the power of the Parlianment to provide for creation and
regul ation of Al India Services commopn to Union and the

States in case there is a Resolution of the Council of States
supported by not less than two-third majority (Article 312);
there is only one citizenship nanely the citizenship of India;
and, perhaps nost inportant, the power of the Parlianent in
relation to the formation of new States and alteration of areas,
boundari es or nanes of States (Article 3).

This Court in the case of State of West Bengal v. Union
of India [(1964) 1 SCR 371 at 396], has observed that our
Constitution i's not-of a true or a traditional pattern of
federation. In a simlar vein are other judgnents of the Court,
li ke State of Rajasthan & Ors. v. Union of India Etc. Etc.
[(1978) 1 SCR 1 at pages 4G and 33F], that speak of the
conspectus of the provisions that whatever appearance of a
federal structure our Constitution may have, judging by the
contents of the power which a number of provisions carry with
them and the use nade of them is in its operation, nore
unitary than federal

The concept. of federalismin our Constitution, it has been
held, is vis-‘-vis the |egislative power as would be evident by
various Articles of the Constitution. |In fact, it has cone into
focus in the context of distribution of |egislative powers under
Article 246. {ITC Ltd. V. Agricultural Produce Market
Conmittee & Ors. [(2002) 9 SCC 232]}

The Conmission on Inter-State Relations (Sarkaria
Conmi ssion), in its Report has specifically said that the
Constitution as energed fromthe Constituent Assenbly in
1949, has inportant federal features but it cannot be federa
in the classical sense. It was not the result of an agreenent to
join the federation, unlike the United States. There 'is no dua
citizenship, i.e., of the Union and the States. (Pages 8 and 9 of
the Report of the Conmi ssion on Centre-State Rel ations, Part-1,
and paragraphs 1.3.04, 1.3.05, 1.3.06, 1.3.07].

The argunments of the Wit Petitioners about the status,
position, role and character of the Council of States in-the
Constitutional schene have to be examined in the 1ight of well-
settled law, culled out above, as to the nature of Indian
federalism

In his attenpt to argue that there necessarily has to be a
territorial nexus with a State or a Union Territory in a federa
set up, M. Rao for the State of Tanmi| Nadu referred to the use
of the expression "W, the people of India" in the Preanble,
description of India as a "Union of States" in Article 1; territory
of India being conprised of (1) the territories of the States and
(b) the territories of the Union Territories as per Article 1(3);
Article 326 requiring a person to be a citizen of India so as to
be an el ector; and the provisions about citizenship of India as
contained in Articles 5, 6, 8 & 9 laying stress on the territory
of India. He also referred to the Collins Paperback English
Dictionary to point out meanings of the expressions "Country"

[a territory distinguished by its people, culture, geography,

etc.; an area of |and distinguished by its political autonony;
state; the people of a territory or state] and "State" [a sovereign
political power or community; the territory occupied by such a
conmuni ty; the sphere of power in such a community: affairs

of state; one of a nunmber of areas or comunities having their
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own governnents and formng a federation under a sovereign
government, as in the U S.].

M. Sachar, taking a simlar line, subnitted that
requirement of domicile is so intrinsic to the concept of
Council of States that its deletion not only negates the
constitutional scheme making the working of the Constitution
undenocratic but also violates the federal principle which is
one of the basic features of the Constitution. He also
submitted that the central idea to be kept in nmind for
appreciating the argunment is that it is governnent "of the
peopl e" and "by the peopl e".

Thus, it is the argument of the petitioners that "Birth"
and "Resi dence" are the two constituently recognized |inks
with a State or a Union Territory in ternms of the Constitution
In order to represent a State or a Union Territory in the
Council of States in ternms of Article 80, a person should be a
citizen of India having an identifiable nexus with the State or
the Union Territory because the very concept of Council of
States recognizes that in a federal constitutional set up, the
States and Uni on Territories have their own problens,

i nterests, concerns and views about nany issues and,
therefore, there shall be a forumexclusively to represent the

States and the Union Territories in the national |egislature, i.e.
Parliament. Unless a person belongs to a State or a Union
Territory, in the schene of the Constitution he will not have

the capacity to represent the State or the Union Territory, as
the case may be.

But then, India is not a federal State in the traditiona
sense of the term There can be no doubt as to the fact, and
this is of utnost significance for purposes at hand, that in the
context of India, the principle of federalismis not territory
related. This is evident fromthe fact that Indiais not a true
federation formed by agreenent between various States and
territorially it is open to the Central Government under Article
3 of the Constitution, not only to change the boundaries, but
even to extinguish a State {State of West Bengal v. Union of
India, [(1964) 1 SCR 371]}. Further, when it comes to
exerci sing powers, they are wei ghed heavily in favour of the
Centre, so much so that various descriptions have been used
to describe India such as a pseudo-federati on-or quasi -
federation in an anphibian form etc.

The Constitution provides for the bicaneral |egislature at
the centre. The House of the People is elected directly by the
people. The Council of States is elected by the Menmbers of the
Legi sl ative assenblies of the States. It is the electorate in
every State who are in the best position to deci de who wll
represent the interests of the State, whether as nenbers of
the | ower house or the upper house.

It is no part of Federal principle that the representatives
of the States nmust belong to that State. There is no such
principle discernible as an essential attribute of “Federalism
even in the various exanpl es of upper chanber in other
countries.

O her Constitutions \026 Role of Rajya Sabha vis-‘-vis role of
Upper House in the other Constitutions

The growt h of 'Bicaneralism in parliamentary forns of
government has been functionally associated with the need for
effective federal structures. This nexus between the role of

" Second Chambers’ or Upper Houses of Parlianent and better
co-ordi nati on between the Central government and those of

the constituent units, was perhaps first laid down in definite
terms with the Constitution of the United States of Anerica,
which was ratified by the thirteen original states of the Union
in the year 1787. The Upper House of the Congress of the
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U S. A, known as the Senate, was theoretically nodeled on the
House of Lords in the British Parlianent, but was totally
different fromthe latter with respect to its conposition and
powers.

Si nce then, many nations have adopted a bicameral form

of central |egislature, even though sone of them are not
federations. On account of Colonial rule, these British
institutions of parlianmentary governance were al so enbodi ed
inthe British North America Act, 1867 by which the Dom nion

of Canada came into existence and The Constitution of India,
1950. In Canada, the Parlianent consists of the House of
Commons and the Senate (' Upper House’). Likew se the
Parliament of the Union of India consists of the Lok Sabha
(House of the People) and the Rajya Sabha (Council of States,
which is the Upper House). In terms of their functions as
agenci es of representative denocracies, the Lower Houses in
the Legislatures of India, U S.A and Canada \026 nanely the Lok
Sabha, the House of Representatives and the House of

Commons broadly follow the same system of conposition. As

of now, Menbers of the Lower Houses are elected frompre-

desi gnat ed constituenci es through universal adult suffrage.

The denmarcation of these constituencies is in accordance with
di stribution of population, so as to accord equity in the value
of each vote throughout the territory of the country. However,
with the existence /of constituent states of varying areas and
popul ations, the representation accorded to these states in the
Lower House becones highly unequal. Hence, the

conposition of the Upper House has become an indicator of
federalism so as to nore adequately reflect the interests of the
constituent states and ensure a mechani sm of checks and

bal ances agai nst the exercise of power by central authorities
that mght affect the interests of the constituent states.
However, the area of focus is to analyse the role of second
chanbers in the context of centre-state relations i.e.

enbodi ment of different degrees of federalism This notive
also illustrates the choice of the I'ndian Rajya Sabha, the U S
Senate and the Canadi an Senate, since these three nations are
not abl e exanpl es of working federations over large 'territories
and popul ations which have a hi gh degree of diversity at the
sane time. The chief criterion of conparisonwll be the
varying profile of representation accorded to the constituents
units by the nethods of conposition and the differences in the
powers vested with the ' Upper houses’ in the constitutiona
schene of the countries. Many Political theorists and
Constitutional experts are of the opinion that in the
contenporary context, 'Second Chanbers’ are | osing their

i ntended characteristics of effectively representing the
interests of states and are increasingly becomng 'national
institutions on account of nore econom c, social and politica
affinity devel opi ng between states. Hence, a conparative
study of the working of bicanmeralismcan assist the
under st andi ng of such dynamics within a Federal system of

gover nance.

As nentioned earlier, the emergence of Second Chamber

in a Federal context was first seen in the Constitution of the
United States. The thirteen original col onies had been
governed under varying structures until independence from
British Rule and hence the el ement of states’ identity was
carried into the subsequent Union. For purposes of the

Federal legislature, there were concerns by the smaller states
that the recognition of constituencies on the basis of
popul ati on woul d accord nore representati on and power to the

bi gger and nore popul ous states. Furthernore, in that era,
voting rights were linmted to white nales and hence the size of
the electorates were relatively larger in the Northern states as
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conpared to the Southern states which had a conparatively

hi gher proportion of Negroid popul ati on who had no franchi se.
Hence, the notives of Federalismand ensuring of nore parity
bet ween states of different sizes resulted in a conpromise in
the drafting of the constitution. Wile the Lower House of
Congress, i.e. the House of representatives was to be
constituted by nenbers el ected from Constituenci es based on
popul ation distribution, the Senate was based on equa
representation for all states. Initially, the two senators from
each state were el ected by the respective State |egislatures but
after the 17th amendnent of 1913, Senators have been el ected
by open adult suffrage anmpong the whole el ectorate of a state.
This inherent notive of ensuring a counter-balance to the
power of the federal governnment and | arger states has
persisted in the functioning of the Senate. This is reflected by
the fact that the U S. Senate has al so been vested with certain
extra-legislative powers, which distinguish it from Second
Chanbers in other countries. Mreover, the Senate is a
continuing body with senators being elected for 6 year terms
and 1/ 3rd of the nenbers retiring or seeking re-election every
2 years. Wththe addition of nore states to the Union, the
nunerical strength of the U S senate has al so increased.

The Parliament of the Dom nion of Canada in its present
fromwas established by the British North America Act, 1867
(al so known as the /Constitution Act, 1867). Canada to this
day remai ns a constitutional nonarchy with a parlianentary
form of government, and a Governor-General appointed by the
British sovereign acts as the nom nal head of state. Prior to
the 1867 Act, the large territories that now constitute Canada
(with the exception of Quebec, which had the historica

i nfl uence of French rule) were being adm nistered as distinct
territories. This act established a confederation anong the
constituent provinces. Hence, the parlianent of the Doninion
was in effect the federal |egislature conprising of the House of
Commons and the Senate. The Senate was given two najor
functions in the constitution.. First, it was to be the chanber
of "sober second thought". Suchia limt should prevent the
el ect ed House of Commons fromturning Canada into a
"mobocracy", as the framers of Confederation (the 1867 Act)
saw in case of the U S.A The Senate was thus given the

power to overturn nmany types of |egislation introduced by the
Conmmons and al so to delay any changes to the constitution,
thus ’preventing the Cormbns fromcommtting any rash
actions’. Wile the House of Commons was to be constituted

t hrough constituency based el ections on the |lines of the House
of Commons in the British Parliament and the House of
Representatives in the U S. Congress, the Senate accorded

equi val ent representation to designated regions rather than
the existing provinces. The nunber of senators from each
state has consequently varied with changes in the
confederati on. However, the Canadi an senators are appointed
by the Governor-General in consultation with the Executive

and hence the Canadi an senate has structurally been
subservient to the House of Commons and consequently also

to the Federal executive to an extent. This system of
appoi nt nent of senators was preferred over an el ectora
system owi ng to unfavourable experiences with el ected

" Second Chanbers’ |ike the Legislative Councils in Ontario and
Quebec, prior to the formation of the Confederation in 1867.
Anot her conpel ling factor behind the designing of a weak
senate was the then recent exanple of the United States where
sonme quarters saw the Civil war as a direct consequence of
allowing too nuch power to the states. However, the role of
the Canadi an senate has been widely criticized owing to it’'s
nmet hod of comnposition
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The genesis of the Indian Rajya Sabha on the other hand
benefited fromthe constitutional history of several nations

whi ch all owed the Constituent assenbly to exanine the

federal functions of an Upper House. However, ’'bicaneralism
had been introduced to the provincial |egislatures under

British rule in 1921. The CGovernnent of India Act, 1935 also
created an Upper House in the Federal |egislature, whose
nenbers were to be el ected by the nenbers of provincia

| egi slatures and in case of Princely states to be nom nated by
the rulers of such territories. However, on account of the
realities faced by the young Indian union, a Council of States
(Raj ya Sabha) in the Union Parlianent was seen as an

essential requirenent for a federal order. Besides the forner
British provinces, there were vast areas of princely states that
had to be adm ni stered under ‘the Union. Furthernore, the
diversity in economic and cultural factors between regions also
posed a chall enge for the new y i ndependent country. Hence,

t he Upper House was instituted by the Constitution framers

whi ch woul'd substantially consist of nenbers elected by state

| egi sl atures and have a fixed nunber of nom nated nmenbers
representing non-political fields. However, the distribution of
representati on between statesin the Rajya Sabha is neither
equal nor entirely based on popul ation distribution. A basic
fornmula is used to assign relatively nore weightage to smaller
states but larger states are accorded wei ghtage regressively for
addi ti onal popul ati on. Hence the Rajya Sabha incorporates
unequal representation for states but with proportionally nore
representation givento smaller states. The theory behind

such allocation of seats is to safeguard the interests of the
smal l er states but at the same time giving adequate
representation to the lager states so that the will of the
representatives of a mnority of the el ectorate does not prevai
over that of a mpjority.

In India, Article 80 of the Constitution of India prescribes
the conposition of the Rajya Sabha. The maxi num strength

of the house is 250 nenbers, out of which up to 238 menbers

are the elected representatives of the states and the Union
territories [Article 80(1) (b)], and 12 nenbers are nomi nated
by the President as representatives of non-political fields like
literature, science, art and social services [Articles 80(1)(a) and
80(3)]. The menbers fromthe states are elected by the elected
menbers of the respective State | egislative assenblies as per
the system of Proportional representation by means of the
single transferable vote [Article 80(4)]. The manner of el ection
for representatives fromUnion territories has been left to
prescription by parliament [Article 80(5)].  The al location of
seats for the various states and union territories of the Indian
Union is enunmerated in the Fourth schedule to the

constitution, which is read with Articles 4(1) and 80(2). This
al | ocation has obviously varied with the adm ssion and re-
organi sation of States.

Under Article 83(1), the Rajya Sabha is a permanent body

with nmenbers being elected for 6 year ternms and 1/3rd of the
menbers retiring every 2 years. These ’'staggered terns’ also

| ead to a consequence where the nmenbership of the Rajya

Sabha may not reflect the political equations present in the
Lok Sabha at the sanme tinme. The Rajya Sabha cannot be

di ssol ved and the qualifications for its nenbership are
citizenship of India and an age requisite of 30 years [Article
84]. As per Article 89, the Vice-president of India is the Ex-
of ficio Chairman of the Rajya Sabha and the House is bound

to elect a Deputy Chairman. Articles 90, 91, 92 and 93

further el aborate upon the powers of these functionaries.

The American Senate on the other hand accords equa
representation to all 50 states, irrespective of varying areas
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and popul ations. Under Article 1, section 3 of the U S
Constitution, two senators are elected fromevery state by an
open franchi se, and hence the total nenbership of the Senate
stands at 100. It is generally perceived in American society
that the office of a senator commands nore prestige than that
of a menber in the House of Representatives. As has been
stated before, Senators were chosen by nenbers of the
respective State |legislatures before the 17th anmendnent of
1913 by which the system of open franchi se was introduced.

The candi dates seeking election to the Senate have to be nore
than 30 years old and shoul d have been citizens of the U S. A
for more than 9 years and al so shoul d have | egal residence in
the state they are seeking election from Senators are el ected
for 6 year ternms, with 1/3rd of the nmenbers either retiring or
seeking re-election every 2 years. Senators can run for re-

el ection an unlimted nunber of tines. The Vice President of
the U S A serves as the presiding officer of the Senate, who
has a right to vote on matters only in case of a deadl ock
However, for all practical purposes the presiding function is
perfornmed by a President Pro Tenpore (Tenporary presiding

of ficer), whois usually the senator fromthe najority party
with the [ongest continuous service. The floor |eaders of the
majority and minority parties are chosen at separate meetings
for both parties (known as Caucus/conference) that are held
bef ore each new session of Congress. The Denocratic and
Republ i can parties al'so choose their respective Wips and
Policy commttees in the Caucus.

The Senate in the Canadi an Parlianent, is however not

an el ected body. As indicated earlier, the Senators are

appoi nted by the Governor-General on the advice of the Prinme
M nister. The nenbership of the house as of today is 105 and
it accords equival ent representation to designated regions and
not necessarily the constituent provinces and territories. The
Prime Mnister’s decision regardi ng appointment of senators
does not require the approval of anyone else and is not subject
to review. The qualifications for menbership are an age

requi renment of 30 years, citizenship of the Dom nion of

Canada by natural birth or naturalization and residency

within the province fromwhere appointnment is sought. In the
case of Quebec, appointees rmust be residents of the el ectoral
district for which they are appointed. Once appointed,
senators hold office until the age of 75 unless they mss two
consecutive sessions of Parlianment. Until 1965, they used to
hold office for Iife. Even though the Canadi an senate is seen
as entirely dependent on the Executive owing to party
affiliations in appointnents, the provision for holding terns till
the age of 75 does theoretically allow for the possibility of the
Qpposition to command a majority in the Senate and thereby

di sagree with the Lower House or the executive, sincethe
nmenbers of the Lower House are elected for 5 year terns.
Now t hat a general idea has been gai ned on the nethods

of composition of the Second Chanbers in India, U S A and
Canada, one can anal yse the varying degree of representation
accorded to constituent states in the three systens before
proceeding to conpare the policy scope as well as the practica
and extra-legislative powers accorded to these chanbers.

The idea of equal representation for states in the Senate

was built into the Anerican Constitution. The 17th

amendment can hence be considered a reformin so far as it
threw the election of senators open to the general public.
However, the wei ghtage accorded to each vote across states is

i nversely proportional to the popul ation of the concerned state.
Hence, actual representation per vote in the U S. senate is

hi gher for smaller states and |ikew se much | ower for nore
popul ous states. On a theoretical as well as practica
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standpoint, this can create situations where the
representatives of the mnority of the electorate can guide

| egi sl ati on over those of the majority.

Canada opted for a variation of the equival ent

representation for designated regions and hence the
representati on accorded to provinces and territories was

| oosely based on popul ation distribution. However,

denogr aphi ¢ changes over nany decades inpact the actual
representati on accorded to each territory. Furthernore, the
nom nal system of appointnment to the Canadi an Senate

creates the position that the will of the Senate will ordinarily
flowwith the federal executive.

The unequal yet wei ghed proportional representation

net hod adopted for Rajya Sabha el ecti ons was a consequence

of the analysis of representation in other federal bicanera

| egi sl atures. Even though-it was recogni zed that smaller
states required safeguards in ternms of representation, it was
further observed that enforcing equal representation for states
like in the U/S A would create i mense asymetry in the
representation of equally divided segnments of the electorate.
Furthernore, the formati on and re-organisation of states in

I ndi a since i ndependence has largely been on linguistic |lines
and other factors of cultural honogeneity anbng groups,

where the sizes of these communities vary trenendously in
conparison to each/other. Hence, allocating seats to the
states in the Rajya Sabha, either on equal terns or absolutely
in accordance with popul ation distribution would have been
extreme solutions.  Hence, the formula applied for the

purposes of allocation of seats in the Fourth schedul e seens

to be a justifiable solution. ~This point can be illustrated with
the trend that between 1962 and 1987, six new states were
carved out of Assam If India had followed the equa
representati on nodel, these new states, containing barely 1%
of India s population, would have had to be given 25% of al

the votes in the upper chanber. ~Hypothetically, the nmore

popul ous states woul d never have allowed this. Thus an
essential feature of the working of federalismin Indiai.e. the
creation of new states, sonme of which had violent separati st
tendenci es, woul d have been difficult under the U S. principle
of representation for each state equally.

The Irish Constitution like the Indian Constitution does
not have strict federalism Residence is not insisted upon
under the Irish Constitution (See Constitution of India by
Basu, 6th Edn. Vol.F). Simlarly, in the case of Japanese
Constitution, qualifications are prescribed by the statute and
not by the Constitution. The various constitutions of other
countries show that residence, in the matter of qualifications,
becones a constitutional requirenent only if it is so expressly
stated in the Constitution. Residence is not the essence of the
structure of the Upper House. The Upper House will not
collapse if residence as an element is renoved. Therefore, it is
not a prerequisite of federalism

It can be safely said that as long as the State has a right
to be represented in the Council of States by its chosen
representatives, who are citizens of the country, it cannot be
said that federalismis affected. It cannot be said that
residential requirement for nenbership to the Upper House is
an essential basic feature of all Federal Constitutions. Hence,
if the Indian Parlianment, in its wi sdom has chosen not to
require residential qualification, it would definitely not violate
the basic feature of Federalism Qur Constitution does not
cease to be a federal constitution sinmply because a Rajya
Sabha Menber does not "ordinarily reside" in the State from
whi ch he is el ected.

VWhet her Basic structure doctrine available to determ ne
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validity of a statute

The question arises as to whether the ground of violation
of the basic feature of the Constitution can be a ground to
chall enge the validity of an Act of Parliament just as it can be
a ground to challenge the constitutional validity of a
constitutional amendment. It has been submtted on behal f of
Union of India that basic structure doctrine is inapplicable to
St at ut es.

M. Sachar was, however, at pains to subnmit arguments
in support of affirmative plea in this regard. He referred to Dr.
D.C. Wadhwa & Os. v. State of Bihar & O's. [1987 (1)

SCC 378] as an earlier case wherein the Bihar Internediate
Educati on Council Ordinance, 1985 was struck down as
unconstitutional and void on the basis that it was repugnant
to the constitutional schene.

In that case Governnent- of Bi har was found to have
"made it a settled practice to go on re-pronul gating
ordinances fromtine to tinme and this was done
net hodol ogical ly and with a sense of deliberateness"”.
| mredi ately at-the concl usion of each session of the State
legislature, a circular letter would be sent by the Specia
Secretary in the Departnent of Parlianmentary Affairs to all the
Departments intimating to themthat the session of the
| egi sl ature had been got prorogued and that under Article 213
clause (2)(a) of the Constitution all the ordi nances woul d cease
to be in force after six weeks of the date of reassenbly of the
| egi sl ature and "that they should therefore get in touch with
the Law Departnment and immedi ate action should be initiated"
to get all the concerned ordi nances re-pronulgated before the
date of their expiry.

This Court in above fact situation held and observed as
under : -

"When the constitutional provision

stipul ates that an ordi nance promul gated
by the Governor to meet an energent
situation shall cease to be in operation at
the expiration of six weeks fromthe
reassenbly of the |egislature and the
governnent if it w shes the provisions of
the ordi nance to be continued in force
beyond the period of six weeks has to go
before the | egislature which is the
constitutional authority entrusted with
the | aw maki ng function, it woul d nost
certainly be a col ourabl e exercise of

power for the government to ignore the

| egislature and to repromul gate the

ordi nance and thus to continue to

regulate the life and liberty of the citizens
t hrough ordi nance made by the

executive. Such a strategem woul d be
repugnant to the constitutional schene,

as it would enable the executive to
transgress its constitutional limtation in
the matter of |aw making in an energent
situation and to covertly and indirectly
arrogate to itself the | aw naking function
of the legislature."

Noti ceably the above vi ew was taken about the
Ordi nances issued by the State of Bihar in the face of clear
violation of the express constitutional provisions.

The | earned counsel next referred to L. Chandra Kunar
V. Union of India & Ors. [1997 (3) SCC 261 (7 Judges)
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(Paragraph 17 page 277 and Paragraph 99 at p.311)], in
whi ch case not only was the Constitutional amendnment
depriving Hi gh Court of its jurisdiction under Article 226 and
227 (from decisions of Administrative Tribunal) struck down
on the ground that taking away judicial review fromthe Hi gh
Courts violated the basic structure doctrine but even Section
28 of the Adm nistrative Tribunal Act 1985, providing for
"exclusion of jurisdiction of Courts except the Suprene Court
under Article 136 of Constitution" was al so struck down.

In the above context, reference has al so been made to
I ndra Sawhney v. Union of India & Ors. [2000 (1) SCC 168
at page 202 (Paragraph 65)]. A Bench of 3 Judges of this
Court expressly held in that case that a State enacted | aw
(Kerala Act on creany l|layer) violated the doctrine of basic
structure. The question before the Court essentially was as to
whet her the right to equality guaranteed by the Constitution
and the | aw decl ared by the Suprene Court could be set at
naught by a | egislative enactnent. The issues raised al so
concerned the 1l egislative conpetence of the State Legislature.
I n paragraph 65 of the judgnent, it was observed as under: -
"\ 005. Parliament and the legislature in this
country cannot transgress the basic
feature of the Constitution, nanmely, the
principle of equality enshrined in Article
14 of which Article 16(1) is a facet.
Whet her the creany layer is not excluded
or whether forward castes get included in
the list of backward classes, the position
will be the same, nanely, that there wll
be a breach not only of Article 14 but of
the basic structure of the Constitution.
The non-excl usion of the creany |ayer or
the inclusion of forward castes in the |ist
of backward classes will, therefore, be
totally illegal. Such an illegality offending
the root of the Constitution of India
cannot be allowed to be perpetuated even
by constitutional anmendnent. The Keral a
Legislature is, therefore, |east conpetent
to perpetuate such an illega
di scrimnation. What even Parlianment
cannot do, the Keral a Legislature cannot
achi eve. "

It is well settled that |egislation can be declared invalid or
unconstitutional only on two grounds nanely, (i) |ack of
| egi sl ative conmpetence and (ii) violation of any fundanenta
rights or any provision of the Constitution (See \026 Snt. Indira
Nehru Gandhi v. Raj Narain, [1975 Supp SCC 1] ). In other
cases relied upon by M. Sachar where observations have been
nmade about a statute being contrary to basic structure, the
guesti on was neither raised nor considered that basic
structure principle for invalidation is available only for
constitutional anmendnents and not for statutes.

AN Ray, CJ, in Indira Nehru Gandhi’s case (supra),
observed in paragraph 132 as under: -
"The contentions on behalf of the
respondent that ordinary |egislative
nmeasures are subject |ike Constitution
Amendnents to the restrictions of not
damagi ng or destroying basic structure,
or basic features are utterly unsound. It
has to be appreciated at the threshold
that the contention that |egislative
nmeasures are subject to restrictions of
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the theory of basic structures or basic
features is to equate |egislative neasures
with Constitution Anendnent.

(enphasi s supplied)"”

I n paragraph 153 of his judgnment, he ruled as under: -
"The contentions of the respondent that
the Anendnent Acts of 1974 and 1975
are subject to basic features or basic
structure or basic franmework fails on two
grounds. First, legislative neasures are
not subject to the theory of basic features
or basic structure or basic franmework.
Second, the nmajority viewin
Kesavananda Bharati’s case (supra) is
that the Twenty-ni nt h Amendnent which
put the two statutes in the N nth
Schedul e and Article 31-B is not open to
chal | enge ‘on the ground of either danage
to or destruction of basic features, basic
structure or basic franework or _on the
ground of violation of fundanental
rights.”
(enphasi s suppli ed)

In sane case, K K. Mthew, J. in Paragraph 345 of his
separate judgrment ruled as under: -
“I think the inhibition to destroy or
damage the basic structure by an
amendment of the Constitution flows
fromthe linmtation on the power of
amendrment under Article 368 read into it
by the majority in Bharati’s case (supra)
because of their assunption that there
are certain fundanental featuresin the
Constitution which its nmakers intended
to remain there in perpetuity. But | do
not find any such inhibition so far as the
power of Parlianent or State Legislatures
to pass laws is concerned. Articles 245
and 246 give the power and al so provide
the limtation upon the power of these
organs to pass laws. It is only the specific
provi sions enacted in the Constitution
whi ch coul d operate as linmitation upon
that power. The preanble, though a part
of the Constitution, is neither a source of
power nor a limtation upon that power.
The preanbl e sets out the ideol ogica
aspirations of the people. The essentia
features of the great concepts set out in
the preanble are delineated in the
various provisions of the Constitution. It
is these specific provisions in the body of
the Constitution which determne the
type of denobcracy which the founders of
that instrunent established; the quality
and nature of justice, political, social and
econom ¢ which was their desideratum
the content of liberty of thought and
expression which they entrenched in that
docunent, the scope of equality of status
and of opportunity which they enshrined
init. These specific provisions enacted in
the Constitution alone can deternine the
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basic structure of the Constitution as
est abl i shed. These specific provisions,
ei ther separately or in conbination
determ ne the content of the great
concepts set out in the preanble. It is
i mpossible to spin out any concrete
concept of basic structure out of the
gossamer concepts set out in the
preanbl e. The specific provisions of the
Constitution are the stuff from which the
basi ¢ structure has to be woven. The
argunent of Counsel for the respondent
proceeded on the assunption that there
are certain norns for free and fair
election in an ideal denobcracy and the
law | ai d down by Parlianent or State
Legi sl atures must be tested on those
norms and, if found wanting, nust be
struck down. The nornms of el ection set
out by Parlianment or State Legi sl atures
tested in-the Iight of the provisions of the
Constitution or necessary inplications
therefromconstitute the | aw of the |and.
That | aw cannot be subject to any other
test, like the test of free and fair el ection
in an ideal denocracy."

(enphasi s suppli ed)

I n Paragraph 356, he proceeded to rule as under: -
"There is no support fromthe majority in
Bharati’s case (supra) for the proposition
advanced by Counsel that an ordinary
law, if it danages or destroys basic
structure should be held bad or for the
proposition that a constitutiona
amendnent putting an Act in the N nth
Schedul e woul d nake the provisions of
the Act vul nerable for the reason that
they damage or destroy a basic structure
constituted not by the fundamental rights
taken away or abridged but sone other
basic structure. And, in principle, | see
no reason for accepting the correctness of
the proposition.”
(enphasi s suppli ed)

In same case, Chandrachud, J. in Paragraph 691 of his
separate judgnment rul ed as under: -
"Ordinary | aws have to answer two tests
for their validity: (1) The | aw nust be
within the |egislative conpetence of the
| egi sl ature as defined and specified in
Chapter |, Part XI of the Constitution,
and (2) it must not offend against the
provisions of Article 13(1) and (2) of the
Constitution. "Basic structure", by the
majority judgnent, is not a part of the
fundanmental rights nor indeed a
provi sion of the Constitution. The theory
of basic structure is woven out of the
conspectus of the Constitution and the
anmendi ng power is subjected to it
because it is a constituent power. "The
power to anend the fundamental
i nstrument cannot carry with it the power
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to destroy its essential features \027 this, in
brief, is the arch of the theory of basic
structure. It is wholly out of place in

matters relating to the validity of ordinary

| aws nade under the Constitution.”

(enphasi s suppli ed)

I n Paragraph 692, he would rule as under: -

"There is no paradox, because certain
l[imtations operate upon the higher power
for the reason that it is a higher power. A
constitutional anmendnent has to be

passed by a special majority and certain
such anendnents have to be ratified by
the |l egislatures of not|less than one-half
of the States as provided by Article

368(2). An ordinary |egislation can be
passed by a sinple mgjority. The two

powers, though species of the sane

genus, operate in different fields and are
therefore subject to different limtations."

(enphasi s suppli ed)

A Constitution Bench (7 Judges) in State of Karnataka
v. Union of India & Anr. [(1977) 4 SCC 608] held, per
majority, (paragraph 120) as under: -
"\ 005\ 005 in every case where reliance is
pl aced upon it, in the course of an attack
upon | egi sl ati on, whether ordinary or
constituent (in the sense that it is an
amendnment of the Constitution), what is
put forward as part of "a basic structure"
nmust be justified by references to the
express provisions of the
Consti t uti on\ 005\ 005"

In Paragraph 197, it was observed as under: -
"\005\005.if alawis within the |egislative
conpetence of the Legislature, it cannot
be invalidated on the supposed ground
that it has added sonething to, or has
suppl enented, a constitutional provision
so long as the addition or
suppl enentation is not inconsistent with
any provision of the Constitution\005."

The foll owi ng observations in Paragraph 238 of same
judgrment are also germane to the issue: -
"M . Sinha al so contended that an
ordi nary | aw cannot go agai nst the basic
schenme or the fundamental backbone of
the Centre-State relationship as
enshrined in the Constitution. He put his
argunent in this respect in a very
i ngeni ous way because he felt difficulty in
placing it in a direct nmanner by saying
that an ordinary | aw cannot violate the
basic structure of the Constitution. In the
case of Snt Indira Nehru Gandhi v.

Shri Raj Narain such an argunent was
expressedly rejected by this Court\005\005.."

The doctrine of 'Basic Feature' in the context of our
Constitution, thus, does not apply to ordinary |egislation
whi ch has only a dual criteria to neet, nanely:
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(i) It should relate to a matter within its

conpet ence

(ii) It should not be void under Article 13 as being

an unreasonabl e restriction on a fundanent al
right or as being repughant to an express
constitutional prohibition.

Ref erence can also be made in this respect to Public
Services Tribunal Bar Association v. State of U P. & Anr.

[2003 (4) SCC 104] and State of Andhra Pradesh and Ors.
V. McDowel|l & Conpany & Ors. [1996(3) SCC 709].

The basic structure theory inmposes limtation on the
power of the Parlianment to anend the Constitution. An
amendnment to the Constitution under Article 368 could be
chal | enged on the ground of violation of the basic structure of
the Constitution. An ordinary |egislation cannot be so
chal | enged. The challenge to a law made, within its | egislative
conpetence, by Parliament on the ground of violation of the
basic structure of the Constitution is thus not available to the
petitioners:

As stated above, 'residence is not the constitutiona
requi rement and, therefore, the question of violation of basic
structure does not arise.

Argument of contenporary 1egislation & Constitutiona
Scheme

M. Nariman further submitted that the Constitution and

the Representation of People Act, 1951 are to be read as an
"integral scheme". In this context, reference was made to the
fact that the Provisional Parlianment that passed the
Represent ati on of People Act, 1950 and t he Representati on of
Peopl e Act, 1951 was the sane as the Constituent body that
had passed and adopted the Constitution.

I n support of the contention about the integrated scheme

of "Election”, M. Narimn would first ' refer to N.P
Ponnuswanm v. Returning Oficer, Namakka

Constituency & O's. [AIR 1952 SC 64: 1952 SCR 218]. /In

that case, the appellant had challenged the dism ssal by the
H gh Court of his petition under Article 226 of the
Constitution praying for a wit of certiorari to quash the order
of the Returning Oficer rejecting his nonination-paper in an
el ection, on the ground that it had no jurisdiction to interfere
with the order of the Returning O ficer by reason of the
provisions of Article 329(b) of the Constitution.

Justice Fazal Ali, speaking for the Bench, observed as

under :

"Broadly speaking, before an el ection

machi nery can be brought into operation

there are three requisites which require

to be attended to, nanely, (1) there

shoul d be a set of |aws and rul es nmaking

provisions with respect to all natters

relating to, or in connection wth,

el ections, and it should be decided as to

how t hese laws and rules are to be nmde;

(2) there should be an executive charged

with the duty of securing the due conduct

of elections; and (3) there should be a

judicial tribunal to deal wth disputes

arising out of or in connection with

el ections. Articles 327 and 328 deal with

the first of these requisites, Article 324

with the second and Article 329 with the

third requisite. \005\005.. Part XV of the

Constitution is really a code in itself
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providing the entire ground-work for
enacting appropriate | aws and setting up
sui tabl e nmachinery for the conduct of

el ecti ons.

"The Representation of the People Act,
1951, which was passed by Parliament
under Article 327 of the Constitution
makes detailed provisions in regard to al
matters and all stages connected with

el ections to the various legislatures in
this country.

"The fallacy of the argunent lies in
treating a single step taken:in
furtherance of an el ecti on-as equival ent
to el ection. The decision of this appea
however turns not on the construction of
the single word "election", but on the
construction of the conpendi ous
expression \027 "no el ection shall be called
in question” in its context and setting,
with due regard to the scheme of Part XV
of the Constitution and the
Representati on of the People Act, 1951
Evidently, the argunent has no bearing
on this nmethod of approach to the
qguestion posed in this appeal, which
appears to me to be the only correct

nmet hod. "

(Enphasi s suppl i ed)

In Mohinder Singh GII & Anr. v. The Chief Election
Comm ssioner, New Del hi & Ors. [1978 (1) SCC 405 (427)],
a simlar view was taken in the follow ng words: -
"The paranount policy of the
Constitution-framers in declaring that no
el ection shall be called in question except
the way it is provided for in Article 329(b)
and the Representation of the People Act,
1951, conpels us to read, as Fazal Ai J.
did in Ponnuswam , the Constitution and
the Act together as an integral schene.
The reason for postponenent of el ection
litigation to the post-el ection stage is that
el ections shall not unduly be protracted
or obstructed. The speed and
pronptitude in getting due representation
for the electors in the legislative bodies is
the real reason suggested in the course of
j udgrent .
38. Article 324, which we have set out
earlier, is a plenary provision vesting the
whol e responsibility for national and
State el ections and, therefore, the
necessary power to di scharge that
function. It is true that Article 324 has to
be read in the light of the constitutiona
schene and the 1950 Act and the 1951
Act . "

The above view was reiterated by the Constituti on Bench
in Qujarat Assenbly Election case [2002 (8) SCC 237]. By
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reading the Constitution and the Representation of People Act
together as constituting a schenme, it was observed as under: -
"“(e) Neither, under the Constitution nor

under the Representation of the People

Act, any period of Iimtation has been

prescribed for holding election for

constituting Legislative Assenbly after

premat ure di ssolution of the existing one.

However, in view of the schene of the

Constitution and the Representation of

the People Act, the elections should be

held within six months for constituting

Legi sl ative Assenbly fromthe date of

di ssolution of the Legislative Assenbly."

M. Nariman submitted that the same Parlianentary
body which passed the Constitution, acting as the Provisiona
Parlianment under Article 379 (since repeal ed), also passed the
law with regard to who was to be the representative of a State
in the Council of States. ~He pointed out that Section 3 of the
RP Act 1951, as originally enacted, while prescribing
"Qualifications for nmenbership of the Council of States" had
made it essential that the person offering hinmself to be chosen
as a representative of ‘any State in the Council of States nust
be "an elector" for a Parlianentary Constituency "in that
State", which principle applied uniformiy to Part A or Part B
States (other than the State of Jammu & Kashmir). In the
original enactment, there was a separate arrangenent for Part
C States, some of which were put in different groups to provide
for unified constituencies for returning a conmmon
representative (for the State or the Goup) to the Council of
States, though the qualification in the nature of conpul sory
status of elector "in that State" would apply there also, with
some nodi fication here and there, in that, generally the
person was required to be "an elector for a Parlianentary
constituency in that State or in any of the States i'n that
group, as the case may be". In the case of the States of A ner
and Coorg or of the States of Mnipur and Tripura, which
fornmed two separate groups for the purpose in-the Council of
States, the arrangement was to rotate the seats and so it was
essential for the candidate to be "an el ector for any
Parlianmentary constituency in the State in which the election
of such representative is to be hel d".

M. P.P. Rao, Senior Advocate appearing for the State of
Tam | Nadu had a similar take on the subject and pressed in
aid the principle of ’'contenporanea expositio'. H's subm ssion
was that this principle is relevant for interpreting the words
"the representative of each State" in Article 80(4) of the
Constitution. His argunent was that the RP Acts 1950 and
1951 are contenporaneous | egislations made by the
Constituent Assenbly itself acting as provisional Parlianent
and that they are a useful aid for the interpretation of Articles
79 and 80, just as subordinate legislation is for interpreting an
Act .

In the above context, M. Rao referred to various
deci sions. He would urge that the follow ng words, extracted
from Paragraph 236 in 1. C. Colak Nath & Ors. v. State of
Punjab & Anr. [(1967) 2 SCR 762] be borne mnd
"The best exposition of the Constitution is
that which it has received from
cont enpor aneous judici al decisions and
enactnments. We find a rare unaninmty of
vi ew anmong judges and | egislators from
the very conmencenent of the
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Constitution that the fundanental rights
are within the reach of the anending
power. No one in the Parlianment doubted
this proposition when the Constitution
First Amendment Act of 1951 was

passed. It is remarkable that nost of the
menbers of this Parlianment were al so
nmenbers of the Constituent Assenbly."
(enphasi s suppli ed)

He woul d then refer to Hanlon v. The Law Society

[(1980) 2 Al ER 199, 218 (H. L.)], it was held as under
"A study of the cases and of the |eading
t ext books (Craies on Statute Law (7th
Edn., 1971, p. 158), Maxwell on the
Interpretation of Statutes (12th Edn.

1969, pp 74-75) Hal sbury’s Laws (3rd

Edn.) (1961) Vol .36, paragraph 606, p
401) appears to nme to warrant the
forrmul ation of the foll owing propositions:
(1) Subor di nate | egislation may be used
in order to construe the parent Act,

but only where power is given to

amend the act by regulations or
where the nmeaning of the Act is

anmbi guous.

(2) Regul ati ons nade under the Act
provi de a parliamentary or

adm ni strative contenporanea

expositio of the Act but do not

decide or control its nmeaning to

allow this would be to substitute the

rul e-maki ng authority or the judges

as interpreter and woul d di sregard
the possibility that the regulation

relied on was mi sconceived or ultra
vires.

(3) Regul ati ons whi ch are consi stent
with a certain interpretation of the
Act tend to confirmthat

i nterpretation.

(4) Where the Act provides a franmework
built on by contenporaneously

prepared regul ations, the latter may

be a reliable guide o the nmeaning of
the former.

(5) The regul ations are a cl ear guide,
and may be deci sive, when they are

nmade in pursuance of a power to

nodi fy the Act, particularly if they

cone into operation on the same

day as the Act which they nodify.

(6) Cl ear gui dance may al so be obtai ned
fromregul ati ons which are to have

effect as if enacted in the parent
Act . "

M. Rao al so placed reliance on British Anusements
Catering Trades Association v. Westm nister City Counci
[(1988) 1 ALL ER 740, 745 d.e. (H. L.)], a judgnent that is
said to have followed the case referred to in the preceding
Par agr aph.

In Desh Bandhu Gupta And Co. & Ors. v. Delhi Stock
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Exchange Association Ltd. [(1979) 4 SCC 565], this court
hel d as under:

"The principle of contenporanea expositio
(interpreting a statute or any other
docunent by reference to the exposition

it has received from contenporary

aut hority) can be invoked though the

same will not always be decisive of the
question of construction (Maxwel|l 12th ed.
P. 268). In Crawford on Statutory
Construction (1940 ed.) in paragraph 219
(at pp. 393-395) it has been stated that
adm ni strative construction (i.e.

cont enpor aneous construction placed by
admini strative or executive officers
charged with executing a statute)
general ly should be clearly wong before
it is overturned; such a construction
commonly referred to as practica
construction, although not controlling, is
nevertheless entitled to considerable
weight; it is highly persuasive. In

Bal eshwar Bagarti v. Bhagirathi Dass ILR
35 Cal. 701 at 713 the principle, which
was reiterated in Mathura Mohan Saha v.
Ram Kurmar Saha ILR 43 Cal. 790 : AR

1916 Cal 136 has been stated by
Mookerjee, J., thus:

It is well-settled principle of
interpretation that courts in-construing a
statute will give much weight to the
interpretation put upon it, at the time of
its enactrment and since, by those whose
duty it has been to construe, execute and
apply it\005 | do not suggest for a nonment
that such interpretation has by any

neans a controlling effect upon the
courts; such interpretation may, if
occasi on arises, have to be disregarded
for cogent and persuasive reasons, and.in
a clear case of error, a court would

wi thout hesitation refuse to follow such
construction."

The State of U P. & Os. v. Babu Ram Upadhya
[(1961) 2 SCR 679(CB)], it was observed as under
"Rul es nade under a statute must be
treated for all purposes of construction or
obligation exactly as if they were in the
Act and are to be of the sane effect as if
contained in the Act, and are to be
judicially noticed for all purposes of
construction or obligation: see Maxwel |
"On the Interpretation of Statutes", 10th
edn., pp. 50-51."

In State of Tami| Nadu v. Ms. Hind Stone & Os.
[(1981) 2 SCC 205], it was held as under
"The M nes and M nerals (Regul ation and
Devel opnent) Act is a | aw enacted by
Parliament and declared by Parlianent to
be expedient in the public interest. Rule
8- C has been made by the State
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Government by notification in the officia
Gazette, pursuant to the power conferred
upon it by Section 15 of the Act. A
Statutory rule, while ever subordinate to
the parent statute, is otherw se, to be
treated as part of the statute and as
effective. "Rules nade under the statute
nmust be treated for all purposes of
construction or obligation exactly as if
they were in the act and are to be of the
same effect as if contained in the Act and
are to be, judicially noticed for al

pur poses of construction or obligation":
(State of U P. v. Babu Ram Upadhya

(1961) 2 SCR 679, 702; see also Maxwel | :

| NTERPRETATI ON OF STATUTES, 11lth

Edn. Pp. 49-50). So, statutory rules
made pursuant to the power entrusted by
Parlianment are | aw made by Parli anent
within the neaning of Article 302 of the
Constitution."

In Commi ssi oner of Income Tax, Jullundur v. Ajanta
El ectricals, Punjab [(1995) 4 SCC 182], it was ruled thus:
"Though the rul e cannot affect, control or
derogate fromthe section of the Act, so
long as it does not have that effect, it has
to be regarded as having the sane force
as the section of the Act."

The subm ssion, thus, is that the principle of
cont enporanea expositio is relevant for interpreting the words
"the representatives of each State”™ in Article 80(4) of the
Constitution with reference to contenporary | egislation made
by the Constituent Assenbly itself acting as provisiona
Parlianment just as subordinate legislation is used in order to
construe the parent Act.

But then, the fallacy of the above approach to the subject
lies in the fact that |egislation by the provisional Parliament
did not produce a constitutional rule. It does not have the
sanctity or normative value of Constitutional Law. Wen the
Act of 1951 was debated, no one argued that the residence
qualification had al ready been deci ded upon by the
Constituent Assenbly and, therefore, no debate shoul d take
pl ace. The difference between the original and derived power
is the basis of the doctrine of basic structure.

The principle of "contenporanea expositio , is totally
irrelevant if not msleading for present purposes. |f the
Constitution had used an anbi guous expression, which called
for interpretation, the manner in which the Constitution had
been interpreted soon after it was enacted would be a usefu
aid to interpretation. No such question arises in this case.

I ndeed, the Parlianment had earlier provided for residentia
qualification. But it decided to repeal it through the inpugned
amendnment. Both times, that is while originally enacting the
RP Act in 1951 and the while amending it in 2003, the
Parliament was acting within its |legislative conpetence. It is
true that the provisional Parlianment in 1951 did prescribe
residence inside the State as a qualification for Menbership of
the Council of States. But, it also needs to be borne in mnd
that the sanme Parlianment in its character of a Constituent
Assenbly had refused to exalt the qualification (including that
of residence) to a Constitutional requirenment and rather

showed consci ousness that the provision for qualifications
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m ght need to be revisited fromtinme to time and, therefore,
finding it inadvisable to prescribe the sane in the Constitution
itself.

The provision of residence existed, prior to inpugned
amendnment, in a Parlianentary law, i.e., the Representation of
the People Act, 1951 (and not the Constitution). There is no
express provision in the Constitution itself requiring residence
as a qualification. It cannot be said that anmendrment of the Act
to renove what the Constitution itself did not provide for, is
unconstituti onal

It has been argued that it was the Provisional Parliament,
whi ch succeeded the Constituent Assenbly, that had passed
the RP Act, 1951. However, if that reasoning were to be
accepted, it would not nean that all the | aws passed by the
Provi si onal Parlianent enjoy the sanme status as the
Constitution or some such special status. This would be
neither a healthy nor a perm ssible approach. Al enactnents
passed by provisional Parlianent, including the RP Act 1951
are |laws l'i ke-any other |aw nade by Parlianment. Accordingly,
each of themis subject to power of Parlianment to bring about
amendnments |ike any other statute. Over the years, there have
been several anmendnents to the RP Act, 1950 and RP Act,

1951. If the argument of the petitioner were to be correct, al
the anendments made so far in these Acts woul d have
requi red Constitutional amendnments.

Wil e there need be no quarrel with the proposition that
the Constitution and the RP Acts forman integrated schenme of
el ections, it does not follow that onthis account the
domiciliary requirement in Section 3 RP Act 1951, as originally
enacted, is part of the said schenme so as tobe treated a
constitutional requirenent.

Restrictions under Article 368

It has been subnitted that Section 3 of RP Act, 1951, as
it stood before amendnment, read with Article 80(4), had
ensured the "representation of States" in Parliament. Referring
to proviso (d) in Article 368 (2), it has been argued that even a
Constitutional anmendnent naking any change in
representation of States in Parlianent cannot be effectuated
without the ratification by one half of the States Legi sl atures.
On this premise, it has been submitted that it should foll ow,
as a necessary corollary, that the change made i n-Section 3,

RP Act, 1951 is one that no | onger ensures, by Parliamentary
law, the representation of States in Parlianment, or in any case
one that nmakes a change in the existing law, and thus an
amendnment that could not be effectuated sinply by anending
Section 3 of the RP Act, 1951

Article 368 relates to power of Parliament to anend the
Constitution and the procedure therefor. The Proviso in
guestion puts limts on the power of Parlianment to anend the
Constitution. Article 368 (2), to the extent relevant, reads as
under: -

"An amendnent of the Constitution may
be initiated only by the introduction of a
Bill for the purpose in either House of
Parlianment, and when the Bill is passed
in each House by a mpjority of the tota
menbershi p of that House and by a
majority of not |ess than two-thirds of
the menbers of that House present and
voting, it shall be presented to the
Presi dent who shall give his assent to
the Bill and thereupon the Constitution
shal | stand anmended in accordance with
the ternms of the Bill
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Provided that if such amendnent seeks
to nake any change in \026

(a) XXXX

(b) XXXX

(c) XXXX

(d) the representation of States in
Parl i ament, or

(e) XXXX,

the anmendment shall also require to be
ratified by the Legislatures of not |ess
than one-half of the States by resolution
to that effect passed by those
Legi sl atures before the Bill making

provi sion for such-amendnent is

presented to the President for assent."”

The above provision shows that subject to sone
conditions and procedural requirenents, the Parliament is
conpetent to anmend the Constitution except, inter alia, in the
event the anendnent ‘sought to be made, changes "the
representation of States in Parliament”. ' In that case, the
amendnment Bill woul d require, before presentation to the
President for assent, ratification by the Legislatures of not |ess
than one half of "the States". A question thus has been raised
as to the scope of the expression "representation of the States"
occurring in Proviso (d) to Article 368 (2).

The argurment is without nerit in the context in which it
has been nmade. The expression "representatives of States" as
used in Article 80 and the expression "representation of
States" as used in proviso (d) of Article 368(2) are not
synonynous or enployed in sanme _sense. These expressions
are materially different and used in different context in the two
provisions. This is clear fromthe sinple fact that 'Article 80 is
tal king of "representatives" of States in the Council of States
while proviso (d) of Article 368 (2) pertains to "representation”
of States in Parliament. The first provision is of Limted inport
while the latter has a wi der connotation.

Article 1, having declared in its sub-Article (1) that India

"shall be a Union of States", provides through sub-Article (2)
as under: -

"The States and the territories thereof

shall be as specified in the First

Schedul e. "

The First Schedul e mentions the nanes of the States and
Union Territories and specifies their respective territories.
Article 2 enpowers the Parlianent to adnit, by law.into the
Union of India, or to establish new States. Article 3 enpowers
Parliament, by law, inter alia, to "forma new State", "increase
the area of any State", "dimnish the area of any State" or
"alter the nanme of any State". This power has been used nany
atine by Parlianment to reorgani ze the States and their
territories. Article 4 is of great relevance for purposes at hand.
It reads as under: -
"Laws made under articles 2 and 3 to
provide for the amendment of the
First and the Fourth Schedul es and
suppl enental , incidental and
consequential matters.- (1) Any |aw
referred to in article 2 or article 3 shal
contai n such provisions for the
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amendnent of the First Schedul e and

the Fourth schedul e as may be

necessary to give effect to the provisions
of the law and nmay al so contain such
suppl enental , incidental and
consequenti al provisions (including
provisions as to representation in
Parlianment and in the Legislature or
Legi sl atures of the State or States

af fected by such |aw) as Parlianment may
deem necessary.

(2) No such | aw as aforesaid shall be
deened to be an amendnent of the
Constitution for the purposes of article
368. "

Article 4 thus also uses the expression "representation in
Parlianment". It specifically excludes such anendnents as
contenplated in Articles 27and 3 fromthe requirements of the
procedure prescribed in Article 368 for Constitutiona
amendments. The expression “"representation of States in
Parliament”, as used in Proviso (d) to Article 368 (2), therefore,
cannot be of any use to the case of the petitioners.

Article 80 (1) prescribes in clause (b) that, besides the 12
nmenbers nom nated by the President, the Council of States
shal | consist of not nore than 238 “"representatives" of States
and Union Territories. If an anendment were to increase or
decrease this conposition, it would result in change in the
rati o of representation of States in Parlianent.

The provision contained in Article 80 (1) (b), in so far as it
pertai ned to the maxi mum nunmber of menbers constituting
the House has renmai ned unchanged ever since it was adopted
in the Constitution by the Constituent Assenbly on 26th
Novenber, 1949. But this figure of seats of the representatives
of States (and Union Territories) was subject to allocation to
the States and Union Territories in terms of the Fourth
Schedul e, as provided in Article 80 (2). The Fourth Schedul e
provided for the allocation of seats in the Council of States and
the total nunmber of seats indicated therein has varied from
time to time, subject to the ceiling of 238, as given in Article
80 (1) (b).

In the Fourth Schedule, as originally enacted, the seats
allocated to States were 205. By way of the Constitution
(Seventh Amendnment) Act, 1956, which came into effect on 1st
Noverber, 1956, the Fourth Schedul e was substituted and
consequently, the total number of seats allocated in the
Council of States was increased to 220, also indicating the
di stribution thereof anong the various States. This figure of
"220" was periodically increased by the Constitution (Thirty
Si xth Anendnent) Act, 1975 and various States
Reor gani sati on Acts passed by the Parliament fromtine to
time, lastly by the Goa, Daman and Di u Reorgani sation Act,

1987 which cane into effect on 30 May 1987, whereby State of
CGoa was inserted into the Fourth Schedul e and the figure
"increased to '233'. The figure "233" occurs in the Fourth
Schedul e as on date.

It has been submitted that every time there has been
reorgani zati on of States, the consequential amendnents in the
Fourth Schedul e have been brought about through
Constitutional anmendnents, in accord with the provisions
contained in Article 368, in particular Proviso (d) thereof. It
has been pointed out that even the existing representatives of
the States affected by the reorgani zati on were reflected by
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name in the Constitutional anendnents and allocated to the
States, having regard to their respective donicile.

The argurment based on the provision of the Acts relating
to Reorgani zation of States does not carry the matter further
at all. CObviously, at the time of creation of new States, the
exi sting nenbers of the Council of States had to be allocated
to the old or new States. This was done in conformty with the
then existing principles underlying the relevant law. The
document s pl aced before the Court show that specific
consi deration of a residential requirenent was never made
after Paragraph 6 of the Fourth Schedule in the first draft
Constitution dated 27th October 1947 had been del eted on 11th
February 1948.

The anendnent of the Constitution can affect
"representation of the States" in Parlianment, within the
nmeani ng of the provi so extracted above, in nore ways than
one which we will presently show

Article 80 (4) prescribes the manner of voting and
el ection of the representatives of States for Council of States in
the following terns: -

"The representatives of each state in the
Council of states shall be elected by the
el ected menbers of the Legislative
Assenmbly of the State in-accordance

with the system of 'proportiona
representati on by neans of the single
transferable vote."

I f the above-nentioned prescribed manner of voting and

el ection is sought to be changed, for exanple, by including
menbers of Legislative Councils in such States as have

| egi sl ative Councils or by change in the system of proportiona
representation, that would al so have the effect of changing the
representation of the States.

Article 83 (1) provides as under: -

"The Council of States shall not be

subj ect to dissolution, but as nearly as

possi bl e one-third of the nenbers

thereof shall retire as soon as may be on

the expiration of every second year in

accordance with the provisions nmade in

that behalf by Parlianent by |aw "

If the duration of Council of States as provided in Article
83(1) is sought to be changed such anmendnent woul d al so
affect the representation of the States.

Fourth Schedule to the Constitution | ays down the
nunber of persons who woul d represent each State in the
Counci|l of States. This bal ance between the various States is
not at all affected by way of the legislation inpugned in the
wit petitions at hand. In the instant case, the amendments
made by the inpugned Act relates only to the residentia
qualification of the "representatives’ and is not concerned wth
the "representation of the States" in Parlianent.

The argurment that the inpugned anendnent affects the
"representation" of the States in the Council of States is not
correct. The States still elect their representatives to the
Council of States through the elected nenbers of their
respective |l egislative assenblies as provided in the
Constitution. There was, therefore, no need for a
constitutional amendment as has been contended.

Di stinction between the two Houses

M. Nariman, |earned Senior Advocate pointed out that

under un-anended Section 3 of the RP Act 1951, one of the
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requisite qualifications for a person offering his candidature
for menbership to the Council of States, since beginning had
been that he nust be "an elector"” for a Parlianentary
Constituency in the State or Union Territory which he seeks to
represent. On the other hand, as per Section 4 of the RP act
1951, in the case of the House of the People, a person is
qualified to be chosen to fill a seat in that House if he is "an
el ector for any Parlianentary constituency"; that is to say, one
can get elected as people’s representative in the House of the
Peopl e for a constituency in one particular State even though
one is an elector registered as such in a Parlianentary
constituency in another State.

He pointed out that the conposition of the House of the
Peopl e, as per Article 81(1)(a), is different, since it consists of
"menbers chosen by direct election fromterritoria
constituencies in the States", such nmenbers not representing,
nor expected to represent, the States fromwhich they are so
chosen. This is why the 'Qualifications for the menbership of
the House of the People’, as prescribed in Section 4 of the RP
Act 1951, have always pernitted "an el ector for any
Parliamentary constituency™ to get chosen to fill a seat in the
House of the People.

The argunent i's that by the inmpugned anendnent in
Section 3, the qualification for Menbership of the Council of
States is now "equated” with that of the House of the People,
the only difference remaining being the nanner of election, the
fornmer by indirect election and the lLatter by direct election.

Whil e Sectiion 3 has been amended to substitute the
words "in that State or territory" with the words "in India",
Section 4 remains the sane as before. The result is that the
poi nt of distinction between the characters of representation in
the two Houses has becone obliterated.

The word "el ector” has been defined in Section 2 (e) of RP
Act 1951 and neans "a person whose nane i's entered in the
el ectoral roll of that constituency for the tine being in force"
and who is not subject to any of the disqualifications
mentioned in Section 16 of the RP Act, 1950.

The above nentioned statutory provisions, according to
M. Nariman, unm stakably show that the test of "ordinary
resi dence" has been woven into the constitutional schenme as
an essential qualification for menbership of either House of
Parliament, which can be residence anywhere in India for
House of the People, but nust be residence in the State one
seeks to represent in the Council of States, as required-in
Section 3 of the 1951 Act as it existed till the-inpugned
amendnment brought about a qualitative change.

M. Nariman contended that the inmpugned amendnent
has destroyed the essential characteristic of the Council of
St ates because a person who is an elector, and so an ordinary
resident, in any constituency in India, not necessarily of the
particular State can now be chosen to be a representative of
such State, only by virtue of being so elected to the Council of
States by the Menbers of the Legislative Assenbly of such
State. According to him the need for a Second Chamnber viz.
the Council of States has become redundant, in that it now
nerely duplicates the House of the People, since a person is
qualified to be chosen as a representative of any State in the
Council of States if he is an elector for a Parliamentary
constituency in that State or in any other State.

He further argued that as a result of the inmpugned
anendnment, the person elected to the Council of States, if he
is at all "representative" of anyone, he is only a representative
of the State Assenbly that elected himand not a
"representative" of the State, as he was required to be under
Article 80. The intendment of the Constitution that he should
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be a representative of the State is required to be reflected in
sone statutory requirenent as to qualification qua the person

el ected and the State, be it birth, residence for some period in
the past or at present, or ordinary residence. The | aw enacted
by Parliament had to prescribe some connection between the
person standing for election and the State that he is to
represent in the Council of States, which is now m ssing.

These argunents do not appeal to us. Article 79 | eaves
no doubt about the fact that House of the People and the
Council of States are both "Houses" of Parlianment. The nanes
given to the two Houses are proper nouns and do not spell out
any right or obligation, nuch less limtations on Parlianment’s
| egi sl ati ve power available to it under Article 84 (c).

Parity in the matter of qualification to the extent
concerning residence of “a person seeking to be elected as
menber of either House does not make one House duplicate of
the other. Their role, functions, powers or prerogatives,
especially in the matter of |egislation, remain unchanged.

M. Narinman-al so urged that Article 80 of the
Constitution (Conposition of the Council of States) be read in
contrast of Article 81 (Conposition of the House of the People).
He was at pains to point out that under Article 80, the Counci
of States must consist of "representatives" of the States and
Union Territories and that it is only the representatives of
"each State" in the Council of States who are to be el ected by
the el ected Menbers of the Legislative Assenbly of the State
[Article 80(4)]. On the other hand, under Article 81, the House
of the People consists of "menbers" chosen by direct election

fromthe territorial constituencies in the State, i.e. chosen by
the electors in one of the Parlianmentary Constituencies in
I ndi a.

His argunent is that if the intention was that the body
cal l ed the Council of States was al soto consist of nenbers
"chosen", then Article 80 would have used the expression
"menbers chosen by el ected representative of State Legislative
Assenblies and Union Territories’ instead of the expression
"representatives of the States and Union Territories."

He proceeded to build up on the argunent by subnitting
that the expression "representatives of the State" in/Article 80
(1) (b) and Article 80 (2), and the expression "representatives of
each State" in Article 80 (4), are not nerely tautol ogous or
mere surplussage, but intended to be words of critical and
cruci al significance.

Almost on sinmilar lines, M. P.P. Rao, |earned counsel for
State of Tami| Nadu, submitted that the Denocratic Republic
constituted by the Constitution of India, as reflected in the
expression used in the Preanble - "W, the peopl e of India"
means 'We the people of the States and Union Territories - in
other words, the citizens of India, inhabitants of the States
and the Union Territories.

It has been argued that the principles underlying "the
House of the People" are evident fromArticles 79 and 81. It is
a House of the People of India as a whole. Its nmenbers are
chosen by direct election fromterritorial constituencies inthe
States. To become a nmenber one has to be an Indian first. A
non- | ndi an cannot represent the people of India. Only an
elector in any part of India will have the capacity to represent
the people of India.

It has been submitted, the term"the Council of States" in

Articles 79 and 80, |ikew se neans the House that represents

the States. Each State is a territorial constituency by itself for
this House. It is argued that only a person belonging to a

State will have the capacity to represent the State in the Upper

House and that a person could claimto belong to a State only
by birth, domicile or residence. On this premse, it has been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 43 of 125

subm tted that sone such visible nexus between the State and
the person seeking to be its representative is a must in the
schenme of the Constitution.

It is further the argunent of the | earned Counsel for the
petitioners that the words "representatives of the States" in
Article 80 (1)(b) and (2) and the words "representatives of each
State in the Council of States" in Article 80(4) need to be
interpreted in such a manner that it tends to strengthen the
basi ¢ structure of the Constitution, having due regard to its
federal character and the foundational feature of denocracy,
nanely the system of self-governance

In above context, the Counsel would rely upon Sub-
Conmittee on Judicial Accountability v. U & Os.

[(1991) 4 SCC 699] and P.V. Narasinha Rao V. State (CBI/
SPE) [1998 (4) SCC 626]-

I n Sub- Conmi ttee on Judicial Accountability v. Union
of India (supra), this Court ruled thus:
"In interpreting the constitutiona
provisions inthis area the Court should
adopt a construction which strengthens
the foundational features and the basic
structure of the Constitution.™

The foll owi ng observations made in paragraph 47 in P.V.
Nar asi mtha Rao’s case (supra) have been relied upon
"As nentioned earlier, the object of the
i munity conferred under Article 105(2)
is to ensure the independence of the
i ndi vidual |egislators. Such
i ndependence i s necessary for healthy
functioning of the system of
parlianmentary denocracy adopted in the
Constitution. Parlianentary denocracy
is a part of the basic structure of the
Constitution. An interpretation of the
provisions of Article 105(2) which would
enabl e a Menber of Parlianment to claim
i munity fromprosecution in a
crimnal court for an offence of bribery
in connection with anything said by him
or a vote given by himin Parliament or
any commttee thereof and thereby place
such Menmbers above the | aw woul d not
only be repugnant to healthy
functioning of parlianentary denocracy
but woul d al so be subversive of the rule
of law which is also an essential part of
the basic structure of the Constitution.
It is settled lawthat in interpreting the
constitutional provisions the court
shoul d adopt a construction which
strengthens the foundational features
and the basic structure of the
Constitution. (See: Sub-Committee on
Judi cial Accountability v. Union of
India (1991) 4 SCC 699 SCC at p.
719.)"

It has been argued by M. Nariman that it is because of

the schene of the Constitution and the RP Act, 1951, that
representation of the States in the Council of States has to be
secured and assured viz. by insisting upon, as a qualification
sonme |link or nexus between the person elected to the Counci

of States by the State Assenbly and the State which he is to
represent in the Council of States. That connection, according
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to him was, and for 53 years renained a connection, by way

of "ordinary residence" in the State. Section 3 of the RP Act,
1951, fulfilled the role of not only providing a qualification but
defining who was to be the "representative of each State" in
Article 80 (4).

It has been argued that if by electing a person as a

Menber of the Council of States by a particular State

Assenbly itself nade that person a 'representative’ of that
State then it was unnecessary to enact Section 3 of the RP Act.
Therefore, according to the argunent, it has to be concl uded
that the Provisional Parlianment (which had al so drafted and
enacted the Constitution), when enacting Section 3 of the RP
Act, had thought it necessary to define the "representative of
the State", with reference to his residence "in that State".
The above nentioned argunent to the extent founded on

the principle of basic structure need not detain us any further
as it is the sane argunent as dealt with in the context of
federal structure, albeit with a slightly different shade.

Mor eover, 'the link factor is retained by the inpugned
amendnent's -inasnuch as the candidate for the election to the
Council of States is nowrequired to be an elector for
Parliamentary constituency. Therefore, the linking factor is
made broad based.

Article 80 shows that the Council of States consists of 12
Menbers nom nated by the President and 238 representatives

of the States and Unioon Territories. The representatives fill
the seats in accordance with Article 80 (2).  Both, the nmenbers
nom nated by the President and the representatives el ected by
the State Legislatures are collectively 'Menbers’ of the Counci
of States, as clearly flowing fromArticle 83

Further answer to this argunent can be found in-Article

84 itself, which refers to 'nenbership’ of the Parlianment, and
this covers the Council of States as well as the House of the
People. Then, Article 84 also uses the word 'chosen’ with
reference to filling a seat in Parliament, in both the Council of
States as well as House of the People. Therefore, a
representative of the State is as nuch a Menber of Parlianent
as is a nenber of the House of the People. The expression
"representatives" is equally used with reference to the House of

t he Peopl e.
There is thus no distinction between the expressions
"menbers’ and 'representatives’. The submssions of the

| earned Counsel are untenable. The plea that the choice of
expression "representative" in relation to the Council of States
as agai nst word "nenmber" used in relation to the House of the
Peopl e holds the key is also liable to be rejected.

Rel evance of the word "Each"

It is the submssion of M. Nariman that whilst it is open

to Parliament to prescribe by laying the qualifications for being
chosen to the Council of States, the prescribed qualifications
nmust be such as to ensure that the person so chosen-is a
representative of that State, the Assenbly of which has el ected
him He submitted that the use of the word "each” in Article
80(4), inrelation to representation of States in the Council of
States was not wi thout significance, in as nuch as the stress

is on providing representation to "each State" so as to give to
the House the character of a body representing the States.
Enphasi s has been placed on the words representatives

of "each State" in Article 80(4) of the Constitution. In Upper
Chanbers of other Federal Constitutions, |ike the Senate in
United States, nenbers are elected by the el ectorate by

treating each State as a Unit equal of the other. There would
be no doubt in such Constitutions that the el ected nenbers
represent the State. In the Indian Constitution, we did not opt
for equal representation of States in the Council of States. This
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could have led to an inpression that Rajya Sabha Menbers of
Parlianment do not represent the State, as each State would
have different ratio in the nunber of menbers representing it.
It appears that in order to dispel such an inpression it has
been provided that, notw thstanding the fact that they are

el ected as per allocation made in the Forth Schedul e, on the
basi s of popul ati on, nenbers of the Council of States are

i ndeed representatives of the State.

The reliance on the word "each" is nmisplaced. It fails to
notice as to why the word "each" was inserted in the Article in
the first place. Sub-Articles (4) & (5) of Article 80, inits
original form read as under: -

"(4) The representatives of each State

specified in Part A or Part B of the First

Schedul e in the Council “of State shall be

el ected by the el ected nenbers of the

Legi sl ative Assenbly of the State in

accordance with the system of

proportional representation by neans of

the single transferable vote.

(5) The representatives of the State
specified in Part C of the First Schedul e
in the Council of States shall be chosen
in such manner as Parliament may by

| aw prescribe."

By the Constitution (Seventh Amendnent) Act 1956,
whi ch brought about States reorgani zati on, anmong ot hers,
Article 80 was anended. The Statenent of (bjects and
Reasons of the Constitution (Seventh Amendnent) Act 1951
to the extent germane here, read as follows: -

"Clause 2. - The reorgani zati on schene

i nvol ves not only the establishnent of

new States and alterations in the area

and boundaries of the existing States, but
al so the abolition of the three categories
of States (Part A, Part B and Part C
States) and the classification of certain
areas as Union territories. Article 1 has
to be suitably anended for this purpose
and the First Schedul e conpletely

revi sed.

Clause 3. - The anmendnents proposed in
Article 80 are formal and consequenti al
The territorial changes and the formation
of new States and Union Territories as
proposed in Part |l of the States

Reorgani zation Bill, 1956, involve a

conpl ete revision of the Fourth Schedul e
to the Constitution by which the seats in
the Council of States are allocated to the
existing States. The present allocation is
nmade on the basis of the popul ati on of
each State as ascertained at the census

of 1941 and the nunber of seats allotted
to each Part A and Part B State is
according to the fornula, one seat per
mllion for the first five mllions and one
seat for every additional two nillions or
part thereof exceeding one million. It is
proposed to revise the allocation of seats
on the basis of the |atest census figures,
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but according to the sane fornula as
before."

Clause 4. - The abolition of Part C States
as such and the establishment of Union
territories make extensive anmendnent of
articles 81 and 82 inevitable. The
provision in Article 81(1)(b) that "the
States shall be divided, grouped or

fornmed into territorial constituencies" wll
no | onger be appropriate, since after
reorgani zati on each of the States will be

| arge enough to be divided into a nunber

of constituencies and will not permit of
bei ng grouped together with other States
for this purpose or being "formed" into a
single territorial constituency. C ause (2)
or Article 81 and Article 82 will require to
be combi ned and revised in order to nake

sui tabl e ‘provision for Unionterritories.

I nst ead of anmending the articles

pi eceneal, it is proposed to revise and
simplify them Incidentally, it is proposed
in clause (1)(b) of the revised Article 81 to
fix a maxi mum for the total number of
representatives that may be assigned to

the Union territories by Parlianment."

By the Constitution (Seventh Amendnment) Act 1951, the

words "specified in Part A or Part B of the First Schedul e" as
used in Article 80 (4) were deleted. By the sane anendnent,

the words "States specified in Part Cof the First Schedule" in
Article 80(5), were substituted by the words "Union
Territories."

The States were being reorganized. The categorization of

the States as Part A, Part B or Part C States was being
abol i shed. Sone of the States earlier classified as Part C
States were now being naned as "Union Territories". Since

the allocation of seats in the Council of States as given in'the
Fourth Schedul e must necessarily correspond to the States

(and Union Territories) nmentioned in the First Schedule, in
view of the requirenment of Article 1 (2) and Article 4, the
provi sions contained in Article 80 had to undergo

consequential anendnents.

Noti ceably, the word "each" had appeared only in Article

80(4) in the context of the representatives of the States. The
expression "representatives of the States" appears first in
Article 80(1) and then in Article 80(2) so as to specify the
nunber (to be elected) and the allocation of seats (to be
specified in the Fourth Schedul e) respectively. In-neither
clause the word "State" is qualified by the word "each". Since
sub-Article (4) and sub-Article (5) were neant to indicate the
manner of election by States of different categories, they were
created as separate provisions. |If the word "each" had the
significance attributed during argunents by the wit
petitioners, it would have occurred not only in sub-Article (4)
in the context of Part A and Part B States, but also in sub-
Article (5) in the context of Part C States, inasmuch as States
of all categories represented different units of the Union of

I ndi a.
In the above view, the enploynent of the word "each"
preceding the word "State", in the context of representation in

the Council of States, is neant only to underscore the fact that
the Legislative Assenbly of each State was intended to be a
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separate el ectoral college for returning a nenber to fill in the
seat allocated to the particular State as specified in the Fourth
Schedul e. Nothing nore and nothing less. This is nore so, in
view of the fact that the expression "representatives of the
States" had already occurred twice earlier in the preceding

cl auses of the sane Article. The word "each" was not required

to be used in the context of Part C States (now Union
territories), in Article 80 (5), as originally provided or even |ater
anmended, since the manner of representation of such units of

the Union of India was left to be prescribed by the Parlianent
and since each such unit was not intended at that tine to be
provided with its own Legislative Assenbly.

In the above view, the argunment that the use of the word

"each" in Article 80 (4) gives to the House the character of a
body representing the States, does not appeal to us.

Person to have representative character before being

el ect ed

It is the argunment of the petitioners that the word
"representative" in the context of denocracy requires two
things; i.e. (a) capacity to represent and (b) authority to
represent. They submit that only a nenber of a class can
represent the class in a system of self-governance

It has been argued that the words "representatives of the
States" in Article /80 (1) (b) and (2) and the words
"representatives of each State in the Council of States" as
appearing in Article 80 (4) need to be interpreted in a nmanner
consistent with the basic structure of the Constitution keeping
in mnd the concept of denocracy, i.e. system of self-
governance. Reliance has been placed in this context once
again on Sub-Conmittee on Judicial Accountability v. UQ

& Os. (supra); P.V. Narasinha Rao v. State (CBlI, SPF)
(supra); and S.R Bonmmi v. UO (supra).

The first two cases have already been taken note of.
Regarding S. R Bommuai, the follow ng observations, at page
118, have been referred to : -

"Thus the federal principle, socia

pluralismand pluralist denocracy which

formthe basic structure of our

Constitution demand that the judicial

revi ew of the Procl amation i ssued under

Article 356(1) is not only an inperative

necessity but is a stringent duty and the

exerci se of power under the said

provision is confined strictly for the

purpose and to the circunstances

mentioned therein and for none else. It

also requires that the material on the

basi s of which the power is exercised is

scrutinised circunspectly."”

The argument is that the word "representative” in the

context of parlianentary denocracy requires both capacity to
represent and authority to represent. Only a nmenber of a class
can represent the class in a systemof self-governance. It
follows that unless a person belongs to a State he will not have
the capacity to represent the people of the State or the State. A
person belongs to a State either by birth and residence or by
domicile or ordinary residence in the State.

The concept of "State" inplies not only territory but al so

the people inhabiting the territory. Article 1 says that India
shall be a Union of States. Therefore, it is the subnission of
the petitioners, the expression "representatives of each State"
in Article 80 (4) refers to persons who represent the people of
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each State and only a person who belongs to the State or who

is one anong the people of the State will have the capacity to
represent the State and not a person bel onging to another
State.

It is further argued by the petitioners that the very fact

that Article 80 (4) provides for election by the el ected nmenbers
of the Legislative Assenbly of the State coupled with the fact
that in terns of Article 170, nmenbers of the Legislative
Assenbly shall be those chosen by direct election from
territorial constituencies in the State and the further

requi rement that each one of themis required to be an el ector
for any Assenbly constituency in the State in terms of Section
5 (c) of the RP Act, 1951 shows that Menbers of the Council of
States representing a State shall have the qualifications
prescri bed for Menbers of the Legislative Assenbly. Both are
representatives of the people; while Menbers of Legislative
Assenblies (M.As) are directly elected, nenbers of the
Councilof States are-indirectly elected by the people of the
State through their MAs.

Section 5 (c¢) of the RP Act, 1951 requires a person to be

an el ector foran Assenbly constituency in the State to be
eligible to contest for a seat in the Legislative Assenbly. It is
the argunent of the petitioners that the capacity to represent
arises frombeing a registered voter for any Assenbly
constituency in the State. Therefore, to be able to represent a
State, it is necessary that the person concerned shall be a
regi stered voter in the State

Section 19 of the RP Act, 1950 | ays down the

requi rement of being "ordinarily resident in a constituency" for
being entitled to be registered in the electoral roll for that
constituency. Section 20 gives the nmeaning of "ordinarily

resi dent".

It has been argued by M. Narinman that an el ected

menber to the Council of States does not "represent" the State
only because he is elected by the State Assenmbly. In order to
represent the State (as distinct fromrepresenting the State
Assenbly) in the Council of States, he nust first be the
representative of the State under Article 80(4) before the

| egi sl ative body elects him He buttressed this plea by seeking
to highlight that in the said sub-Article, the expression
"representatives of each State in the Council of States"
precedes the prescription about node of election (the system

of proportional representation by nmeans of the single
transferable vote).

The Counsel further argued that the expression

"representatives of the States", as used in Article 80 (1) (b) and
Article 80 (2) and the expression "representatives of each
State", as enployed in Article 80 (4) have been left to be
defined by Parlianent "by | aw' made under Article 84 (c)

which requires Parlianent to prescribe as to what "such ot her
qualifications" a person nust possess in order to qualify to be
chosen as a menber of parliament, that is qualifications other
than those given in Article 84 (a) & (b) that relate to citizenship
of India, oath or affirmation inter alia of faithful ness and

al l egiance to the Constitution and the prescription about

m ni mum age.

It has been contended that Article 80 (4), by using the
expression "representatives of each State" enphasizes that
person who is elected nmust first be qualified as a
representative of the State in question. If the qualification was
neant to originate fromhis being nerely elected by any
particular State Assenbly, the clause woul d have read: -

"The el ected nmenbers of the Legislative

Assenbly of each State shall elect their

representative in the Council of States in
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accordance with the system of
proportional representation by neans of a
single transferable vote."

The Counsel has submitted that unlike Article 81, which

does not stipulate that a person elected to the House of the
Peopl e shall be froma territorial constituency in a particular
State so as to be the representative of such State in the House
of the People, Article 80 does require the person in question to
first be a representative of the State before he is elected by the
el ected menbers of the Legislative Assenmbly of that State. The
mere fact of election by particular State Assenbly of any
"elector"” in India cannot render that person as being
"qualified" to represent that State

M. Nariman referred tothe term"elector" which has

been defined in Section 2 (e) of the RP Act 1951, in relation to
constituency, as a person whose nane was entered in the

el ectoral ‘rolls of the constituency for the tine being in force.
He al so pointed out that under Section 19 of the RP Act 1950,
every person who is not |less than 18 years of age on the
qualifying date and is "ordinarily resident”" in a constituency
only is entitled to be registered in the electoral roll of that
consti tuency.

He submitted that provisions of RP Act, 1950 and 1951

were in the nature/of "further qualifications for nenbership",
as clarified through Notes on C auses on what was enacted as
Section 3 of the RP Act, 1951, as published in the Gazette of

I ndi a, Decenber 23, 1950-Part |1-Sec.2, which reads as

foll ows: -

"Clauses 3 to 6 - Articles 84 and 173 of

the Constitution have laid down certain

qualifications for nmenbership of

Parliament and of the State Legislatures

and have left it to Parliament to prescribe

such further qualifications as it my

consi der necessary. Clauses 3. to 6 seek

to prescribe these further qualifications

for nmenbership. (Enphasis supplied)

Section 4 of the RP Act, 1951 prescribes the

qualifications for menmbership of the House of the People. ~The
said provision generally requires a person seeking to fill a seat
in the House of the People to be "an elector for any
Parlianmentary constituency". There was thus a nateria

di fference between the qualification of domicile wthin the
particular State as prescribed for the Council of States and the
qualification of domicile within any Parlianentary
constituency in India as prescribed for the House of the
People. This was subject natter of debate in the provisiona
Parlianment on 11th May 1951, at the tinme of consideration of
the Bill, which would | ater take the shape of RP Act, 1951. M.
Nariman referred to the debate in Parlianent on Sectioon 3 of
the RP Act 1951

It appears that in the course of the said debate it canme

to be pointed out as incongruous as to why a candidate to the
Counci| of States should be a resident of the State concerned
while a candidate to the House of the People need only be a
resident in any Parlianmentary constituency in the country. The
record of Parlianmentary debates woul d show that Dr.
Ambedkar had expl ained the distinction referring to the

requi renent of residence within the State concerned on

account of the House in question being the Council of States
and the absence of such requirenent of residence within the
State concerned for the other House because it was the House

of the Peopl e.
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It is the subm ssion of the | earned counsel that the
Parlianmentary debates on the justification for distinction is
clearly indicative of the reason why the representative
character of the nmenber elected to the Council of States was
defined, it being that the election was to the Council of States
and not to the House of the People; that is to say that a person
residing or working in Area "A", therefore, could not represent
Area "B", or for that matter any other place.

It is the contention of the Counsel that the inpugned
amendnment sets at naught the representative character of the
person el ected, as grafted in the provision anmended in the
formof his connection with the State he represents in the
Council of States, leaving it undefined either with reference to
"residence" (in the past or.in the present), or to place of birth,
or to performance of public duties in the State whose
Assenbly elects himto the Council of States.

Bef ore proceeding further, we would like to refer to

certai n observations of a Constitution bench of this Court in
G Narayanaswam Vv. G Pannerselvam & Ors. [(1972) 3

SCC 717], appearing in Paragraph 4 which read as under: -
"Aut horities are certainly not wanting

whi ch indicate that courts shoul d

interpret in a broad and generous spirit

the docunent which contains the

fundanental |aw of 'theland or the basic

principles of its Government.

Neverthel ess, the rule of "plain nmeaning"

or "literal" interpretation, described in

Maxwel | *s Interpretation of Statutes as

"the primary rule", could not be

al t oget her abandoned today in

i nterpreting any docunent. |ndeed, we

find Lord Evershed, MR, saying: "The

length and detail of mnodern | egislation

has undoubtedly reinforced the claim of

literal construction as the only safe rule".

(See: Maxwell on Interpretation of

Statutes, 12th Edn., p. 28.) It may be that

the great mass of nodern legislation, a

| arge part of which consists of statutory

rul es, makes sone departure fromthe

literal rule of interpretation nore easily

justifiable today than it was in the past.

But, the object of interpretation and of

"construction" (which may be broader

than "interpretation") is to discover the

intention of the | aw nmakers in every case

(See: Crawford on Statutory Construction

1940 Edn., paragraph 157, pp. 240-42).

Thi s obj ect can, obviously, be best

achi eved by first |ooking at the | anguage

used in the relevant provisions. Qher

nmet hods of extracting the neaning can be

resorted to only if the | anguage used is

contradi ctory, anbiguous, or leads really

to absurd results. This is an elenentary

and basic rule of interpretation as well as

of construction processes which, fromthe

poi nt of view of principles applied,

coal esce and converge towards the

conmon purpose of both which is to get

at the real sense and neaning, so far as it

may be reasonably possible to do this, of

what is found Il aid down. The provisions

whose neani ng i s under consideration
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have, therefore to be exam ned before
appl yi ng any net hod of construction at
all. \005\005\005."

We endorse and reiterate the view taken in the above

guot ed paragraph of the Judgnent. It may be desirable to give

a broad and generous construction to the Constitutiona

provi sions, but while doing so the rule of "plain nmeaning" or
“literal" interpretation, which remains "the primary rule", has
also to be kept in mnd. In fact the rule of "literal construction"
is the safe rule unless the | anguage used is contradictory,

anmbi guous, or leads really to absurd results.

Regarding the words in Article 80(4) of the Constitution

viz., "the representatives of each State", as already stated, we
are not inpressed with the subm ssion that it is inherent in

the expression "representative', that the person, in order to be
a representative, must first necessarily be an elector in the
State. ~If this concept were to be stretched further, it m ght

al so require birth in the particular State, or owning or having
rented property or belonging to the najority caste, etc. of that
State. Needless to nention, no such-qualification can be

added to say that only an elector of that State can represent
that State. The "representative" of the State is the person
chosen by the electors who can be any person who, in the

opi nion of the electors, is fit to represent them There is
absol utely no basis for the contention that ‘a person who is an
elector in the State concerned is nore "representative" in
character than one who is not.

W do not find any contradiction, anbiguity, or absurdity

in the provisions of the |law as a result of the inpugned
anmendnment. Even while construing the provisions of the
Constitution and the RP Acts in the broadest or nobst generous
manner, the rule of "plain nmeaning" or "literal" interpretation
conpel s us not to accept the contentions of the petitioners.
Upon being given their plain nmeaning, the words

"representatives of the States” in Article 80 (1) (b), Article 80
(2) and Article 80 (4) nust be interpreted to connote persons
who are elected to represent the State in the Council of States.
It is the election that nakes the person el ected the

"representative". In order to be eligible to be elected to the
Counci| of States, a person need not be a representative of the
State before hand. It is only when he is elected to represent

the State that he beconmes a representative of the State. Those
who are elected to represent the State by the El ectoral College,
whi ch for present purposes neans the el ected nenbers of the

| egi sl ative assenbly of the State, are necessarily the
"representatives" of the State.

Article 84 applies to the Council of States as nuch as it

does to the House of the people. This Article begins with the

wor ds: -
"A person shall not be qualified to be
chosen to fill a seat in Parlianent

unl ess\ 005\ 005\ 005. "

Thus, every nmenber of Parlianent, be one "nom nated by

the President" under Article 80 (1) (a), or "a representative of
the State" elected under Article 80 (1) (b) read with Article 80
(4) & (5), or a "nenmber" of the House of the People elected

under Article 81, fills a seat in Parlianent.

A Constitution Bench of this Court in Shri V.V. Gri v.

D ppala Suri Dora & Ors. [(1960) 1 SCR 426: AIR 1959 SC

1318] had while construing the expressions "seat’ and "to fill a
seat" as used singly or together in Articles 81(2) (b), 84, 101(2),
and 330 held as under: -
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"\ 005\ 005.. sone articles of the Constitution
and sone sections of the Act refer to

seats in connection with election to the
House of the People. For instance, when
Article 81(2)(b) provides for the sane ratio
throughout the State between the

popul ati on of each constituency and the
nunber of seats allotted to it, it does refer
to seats, but in the context the use of the
word "seats" was inevitable. Sinmilarly
Article 84 which |lays down the

qualification for the nmenbers of

parliament begi ns by saying that a

person shall not be qualified to be chosen
"to fill a seat" in Parlianent unless he
satisfies the tests prescribed by its

cl auses (a), (b) and (c). Here again the
expression "to fill aseat"™ had to be used
in the context. The same coment can be

made about the use of the word "seat" in
Articles 101(2) and in 330. There is no
doubt that when a candidate is duly

el ected from any constituency to the

House of the People he fills a seat in the
House as an el ected representative of the
sai d constituency; and so the expression
"filling the seat" is naturally used
whenever the context so requires."

(enphasi s suppli ed)

On the sane anal ogy, it nust be said that when a

candidate is elected by the el ectorate conprising of the
nmenbers of the Legislative Assenbly of the State to represent
the State in the Council of States, he is elected and chosen as
"a representative of the State". The words "representative of
the State" do not in any manner connote that the

representative nust also be an elector or a voter registered in
the State itself.

It is the status acquired upon el ection as a nenber of

the legislature that bestows upon the person the character of a
"representative". This has been the view taken by this Court
earlier also. In B.R Kapur v. State of T.N.- & Anr. [(2001) 7
SCC 231], a Constitution Bench of this Court was considering
the questions relating to entitlenent of a person, not a

menber of the legislature, to be appointed as a Chief Mnister.
On the basis of construction of various provisions of the
Constitution, in particular Articles 163 (1), 164 (1) (2) & (4),
173, 177 and 191, this Court held at page 289: -

"There is necessarily inplicit in these

provi sions the requirenent that a

M ni ster must be a nenber of the

Legi sl ati ve Assenbly and thus

representative of and accountable to the

peopl e of the State.”

An el ector has to be an ordinary resident of the

Constituency in which he is registered as such in view of the
statutory requirenents of Sections 19 and 20 of the RP Act,
1950. There is no requirement in |law that the person el ected
must possess the same qualifications as the el ector possesses.
This is further clear fromthe scheme of the Constitution as is
evident fromArticle 171 (3) of the Constitution that provides
for the composition of the Legislative Council, which is a
House at the level of the States, akin to the Council of States
at the level of the Union.
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Menbers of the nunicipalities and boards, graduates,
teachers are required under Article 171 to elect a certain
percent age of nmenbers of the Legislative Council. It is not
necessary that the person el ected nust either be a menber of
the munici pal board or a graduate or hinself a teacher. The
el ectorate can el ect whoever in their wi sdomis considered
nost suited to be a representative of theirs.

In G Narayanaswanmi's case (supra), a Constitution

Bench of this Court was considering the provisions contained
in Articles 171 & 173 and Sections 5 & 6 of the RP Act, 1951
The foll owi ng observations nade in Paragraph 7 of the
Judgnent are of rel evance here: -

"The plain and ordi nary neani ng of the

term"electorate" is confined to the body

of persons who elect. It does not contain

within its anbit, the extended notion of a

body of persons electing representatives

"from anongst thensel ves". Thus, the

use of the term"electorate", in Article

171(3) of our Constitution, could not, by

itself, inposea limt upon the field of

choi ce of nenbers of the el ectorate by

requiring that the person to be chosen

must al so be a nenber of the electorate.”

Undoubt edly, Section 6 of the RP Act, 1951 continues to

require domcile within the State as a necessary qualification
for a person seeking to be elected as a nenber of Legislative
Assenmbly or the Legislative Council of the State. But, in view
of the above |law | aid down by this Court, fromwhich we do

not find any good reason to nake a departure in-the case at
hand, there is no nerit in the plea that the "representative of
the State" elected by the |legislative assenbly of the State nust
al so be an ordinary resident of the State just because the

el ectorate that is electing himare required by law to be so.
The question of "ordinarily resident” is relevant for
preparation of electoral rolls and nothing further. This is
evident from bare readi ng of the schenme of provisions

contained in RP Act, 1950, in particular Sections 13D, 14, 15,
17, 18, 19 and 20. Electoral rolls for purposes of elections
governed by the RP Acts are prepared assenbl y-constituency

wi se under Section 15. Section 13D relates to the Electora
rolls for Parliamentary constituencies and renders the

electoral rolls for all assenbly constituencies conprised within
the parlianmentary constituency put together-as the electora

roll for such parlianentary constituency. Electoral rolls are
prepared basically for assenbly constituencies and revised
year-wi se. A conjoint reading of Sections 17, 18, 19 & 20

shows that a person can get hinself registered as voter once in
only one assenbly constituency which rmust be the one within
which he is an ordinary resident.

I n Panpakavi Rayappa Belagali v. B.D. Jatti &

QO hers [1971 (2) SCR 611], the election of the first

respondent to the Mysore Legislative Assenbly had been
chal | enged, anpbngst others, on the ground that he had ceased

to be a person "ordinarily resident” within the Jankhand
constituency and thus questioning the validity of entry of his
name on the electoral roll for that constituency. The High
Court had rejected the election petition including on the

af oresaid ground. This Court while dism ssing the appea

agai nst the judgnent of the High Court observed, inter alia,
that the conditions of registration as an elector in the electora
roll, as provided in Section 19 of the RP Act, 1950 includes the
condi tion that the person nust be "ordinarily resident” in the
constituency and that the meaning of the expression
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"ordinarily resident" is given in Section 20 and further that
“"the conditions about being ordinarily resident in a
constituency for the purpose of registration are neant for that
pur pose al one\ 005\ 005. ".

The qualification of "ordinarily resident” is provided for
registration as a voter in a general election for deciding the
pl ace of voting by an elector and for the preparation of

el ectoral rolls. Under our constitutional schene, Parlianentary
or Assenbly constituencies are territorially divided and hence
territorial link is provided for the voter, but inportantly not for
t he candi dat es.

The expression "representative of each State" in Article

80 (4) of the Constitution is not a qualification and cannot be
read as a condition precedent for being elected. The
Constitution has dealt with "qualifications" exclusively in
Article 84 of the Constitution, as would also be clear fromthe
mar gi nal note besides the contents of the provision itself.

We agree with the subm ssion that by definition, the

word "representative" sinply neans a person chosen by the
peopl e or by the el ected Menbers of the Legislative Assenbly

to represent their several interests in one of the Houses of
Parliament. A person becones a representative only after he is
chosen in the prescribed manner. He is not a representative
earlier. At best, he canclaimto be called a candidate or a
potential representative. The theory that before he becones a
representative he should have sonme nexus other than one
prescribed by the law in force is not pal atabl e and not
supported by any | aw or view taken in any case.

Panchayati Raj Amendnent \026 territorial |ink

M. Nariman has submitted that there is a constitutiona
recognition of the concept of territorial 1ink of the nenmbers of
the Council of States (as representing the particular State in
the Council of States).

He buttressed this contention by referring to the 73rd and

74t h Constitutional Amendnent Acts 1992 which introduced

Part |1 X and Part IX-A to provide that there shall be constituted
in every State, Panchayats (at village, internediary and district
| evel s) and Municipalities as institutions of self governnent
(Article 243B and Article 243Q . Article 243C (Conposi'tion of
Panchayat s), through clauses (c¢) & (d) of sub-Article (3),

aut horizes the Legislature of a State, by law, to provide for the
representation "of the nenbers of the House of the People and
the nmenbers of the Legislative Assenbly of the State
representing constituencies which conprise wholly or partly a
Panchayat area at a level other than the village 1evel in such
Panchayat" and "of the menmbers of the Council of States and

the menbers of the Legislative Council of State, where they are
regi stered as electors within" a Panchayat area at the
internediate or district level, as the case may be.

Simlarly, under Article 243R (Conposition of

Muni ci palities), through sub-Article (2), the Legislature of a
State has been vested with the power to, by |law, provide for
the representation in a nunicipality of "the nenbers of the
House of the People and the nenbers of the Legislative

Assenbly of the State representing constituenci es which
conprise wholly or partly the nunicipal area" and "the

menbers of the Council of States and the menbers of the
Legi sl ati ve Council of the State registered as the electors

wi thin the nunicipal area"

According to M. Narinman, the constitutional recognition

given to the territorial |ink between the nenber of the Counci
of States (as representing the particular State in the Council of
States) and his position as a registered elector in any
Panchayat or Municipal area in that State for purposes of |oca
bodi es reinforced the plea that the insistence on |oca
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residence within the particular State for representatives of the
States in the Council of States was part of the Constitutiona
schene.

The argurment is found, on close scrutiny, to be devoid of

nmerit for several reasons.

First and forenost, the provisions nentioned above are

not exceptional in relation to a nenber of the Council of
States on account of his position as a registered elector in any
Panchayat or Municipal area in that State for purposes of |oca
bodi es. They equally apply to the nenbers of the House of the
Peopl e and the Legislative Assenblies (as indeed, the
Legi sl ative Councils) of the State concerned.

Secondl y, the above provisions are part of the schene of

| ocal self-government engrafted in the Constitution, the object
sought to be achi eved thereby being to provide a |inkage

bet ween the | ocal bodies and the |legislature at the State and
Union | evels. The purpose sought to be achieved is to give to
the Menbers of State Legislature and the Parlianent access to
the grass-root | evel, equipping themwth know edge about

| ocal problens, issues, opinions and aspirations, thereby

st rengt heni_ ng denocr acy.

Then, the enabling provisions nmay not have uniform

application. Their effect would depend on the provisions
enacted or to be enacted by the respective State Legislatures
for each State. The enabling provisions, the inport of which is
refl ected in phraseology extracted above, thenselves nake it
abundantly clear that the claimof the nenbers of the State or
Uni on Legislature for representation in the Panchayat or
muni ci pal ity depends on various factors that may or nay not

exi st vis-‘-vis each such menber. To el aborate, it can be said
that if there can be a nmenber of the Council of States

regi stered as an elector within a Panchayat area or mnunicipa
area there can also be a nenber of the Council of States not

so registered as an el ector wthin-a Panchayat area or
muni ci pal area. Moreover, the relevant clauses do not apply
only to el ected nmenbers of the Council of States. Thus, even a
nom nat ed nenber of the Council of States qualifies 'to be a
representative in the Panchayat or a municipality if he fulfills
the qualification prescribed. So, a conclusion in respect of the
el ected "representatives of the State" in the Council of States
cannot be reached on such basis.

Further, these provisions generally provide for the
qualifications of various categories of persons, which happen
to include the nmenbers of the Council of States, to be
representatives in a Panchayat or nunicipality, and share in

| ocal self governance. Since the nenbers of the Council of
States were one of the several sources being tapped for the

pur pose of providing for representation of different interest
groups in the deliberative wing at the Iocal level, it was

i ncumbent to |ay down sonme nethod of selection

Last, but not the |east, the provisions that have been
referred are Constitutional provisions. Even on the premn se
that in enacting themthe factor of registration as elector
within a particul ar Panchayat or rmunici pal area was

considered inportant in relation to the nenbers of the

Council of States so as to give themthe additiona
responsibility of representation in the | ocal Panchayat or
muni ci pality, it cannot be said that these provisions add the
requi renment of domicile to the qualifications for menbership
in the Council of States. There is no such express
Constitutional provision prescribing such additiona
qual i fication.

Thus, the argunent based on the 73rd and 74th

Constitutional Amendment Acts 1992 which introduced Part

| X and Part | X-A to provide for Panchayats and Municipalities
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as institutions of self governnent is of no avail to the
petitioners.
Concept of Residence to change with passage of tine

It is the argunment of the Wit Petitioners that there nust

be a rational nexus between the State and its representatives
in the Council of States. Such nexus, as per the subni ssions,
could be found only in the requirenment of residence in the
State for a mninmum specified period. To be able to "represent”
the State, it has been urged, one has to be fully conversant
with the | anguage, current problens, needs, aspirations and
interests of the people of the State and the concerns of the
State Government. It is not difficult to visualize a conflict
bet ween duty and interest in the case of nenbers belonging to
one State being elected fromanother State on issues upon

which the two States are at loggerheads.

The contention of the petitioners is that the provision
contained in Section 3 of the RP Act, 1951, prior to the

i mpugned anendnent, provi ded for a reasonabl e nexus

bet ween a nmenber of the Council of States and the State from
whi ch he is elected, viz. the nexus on account of domicile. It
has been argued that the anmendnment doing away with the

said provision i.e. requirenent of residence in the State, has
the effect of snapping the rational nexus necessary to fulfill
the object of representation in the Council of States having
regard to the federal character of the Indian Union

M. Nariman, in the course of his argunents, ‘has

referred to the arrangenent in Section 3 of the RP Act 1951

as originally enacted, as the constitutional scheme. On this
prem se, he would argue that Parliament could neke a

departure fromthis scheme only by providing sone ot her
criteria or link for determning the representative capacity of a
prospective nmenber of the Council of States. He illustrated
this by subnmitting that the test of "ordinary residence", as

i nherent in Section 3 of the 1951 Act before its amendnent,
could be nodified by Parliament only so as to provide sone

ot her characteristic of effective representation, viz. (i) born in
the State, (ii) having property in.the State, (iii) philanthropic or
charitabl e works done in the State, (iv) education in'the State,
(v) having worked for some period of tine in the State, or sone
such other criteria.

It was al so submitted by sone petitioners that the

i mpugned anendnent in Section 3 of the RP Act, 1951 has

opened the floodgates of corrupt practices in the matter of
allotting seats to the candidates of choice of powers that be in
the political parties and their election is ensured by
maneuver s or mani pul ations.

The above argunent is based upon the intrinsic concept

of the word 'representative’. This word ’'representative’ has no
definite neaning. Like 'residence’, 'representative is a
nmal | eabl e concept. In sonme federal countries, the Upper

House has been designed to reflect the views or interests of the
constituent States and to provide a neans to protect the

St ates agai nst inproper federal laws. 1In the United States, the
Senate is conposed on federal principles. Each State,
irrespective of its size or popul ation, sends two Senators and,
thus, has an equality of representation in the House. On the

ot her hand, the House of Representatives is constituted on

popul ation basis. In US the Senators are el ected by the

popul ation vote. The Senate is a continuing body and one-

third of its nenbers retire every two years.

In Canada, the Senate is conposed on a different

principle. Each province is assigned a fixed nunber of

Senators, though unequal. The allegiance of the Senators in
Canada is usually to the party which appoints them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 57 of

125

Raj ya Sabha resenbl es the Anerican Senate insofar as it

is a continuing body. Rajya Sabha, however, differs fromthe
US Senate insofar as its nmenbers are not elected directly by
the States and there is no equality of representation of the
States. Rajya Sabha resenbles the Australian Senate insofar

as both are based on the principle of rotation

The point which we would |ike to enphasize here is that

even in countries where strict federalismexists, with the
passage of tine, the original role of the Senate of guarding
interests of the States as political units has largely

di sappeared. Wth globalization, the US Senate now functions
as a national institution rather than as a chanpion of |oca
interests. This transformation has taken place in US due to
several factors such as direct election of Senators by the
peopl e of a State, developnent of strong political parties
advocating national progranmmes and devel oprent of nationa

i ntegration, etc.

Simlarly, in India, after 1990, due to rel axation of

central economic control, the conceptual and theoretica
framewor k _of federali smhas undergone a sea-change. The
concepts of the words 'residence” and 'representative are not
fi xed concepts, therefore, they have to change with tinme. The
constitutional framers have kept that flexibility in mnd, they
have left it to the Parlianent to decide the qualification for
menbership of the Parlianment and, while deciding the
qualification, the Parlianent has to take into account the
contextual scenario. There cannot be one uniform consistent
and internal definition or connotation of these concepts.

These concepts undergo changes wi'th the passage of tine.

They cannot be deci ded etynol ogically by reference to

di ctionari es.

Sub- Section (1) of Section 20 of the RP-Act, 1950 clarifies
that nere ownership or possession of a dwelling house at a
certain place does not necessarily mean that a person is
ordinarily residing there. Sub-Section (2) declares that
incarceration as a prisoner in jail or confinement as a patient
of mental illness at a certain place does not nake that place
the ordinary residence of the individual

On the other hand, sonme of the sub-Sections collectively

i ndi cate that tenporary absence on account of certain
speci fi ed exi gencies cannot disrupt the ordinary resident
status of an individual.

Sub- Section (1A) provides that tenporary absence of a

person froma particular place does not result in cessation of
his ordi nary residence there.

Sub- Sections (1B) (3) and (4) protect the ordinary

resi dent character of an individual vis-‘-vis the place where he
woul d be ordinarily residing but for official engagenents. Sub-
Section (1B) takes care of legislators’ absence fromtheir
respective constituencies in connection with responsibilities of
the office they hold. Sub-Sections (3) and (4) pertain to
conmpul sions of the service (in Armed forces or police or foreign
posting in service under Government of India) to be at a place
ot her than the one where one ordinarily resides.

Sub- Sections (5) and (6) of Section 20 of RP Act, 1950

render the declaration, in prescribed form of a person about
the place of his (and that of his spouse) ordinary residence as
sufficient proof, though subject to determination, should a
guestion be raised in such regard, under rules to be franed
under sub-Section (7).

Lexicon refers to Cicutti v. Suffolk Country Council

[(1980) 3 All. ER 689], to denote that the word "ordinarily" is
primarily directed not to duration but to purpose. In this
sense the question is not so nuch where the person is to be
found "ordinarily", in the sense of usually or habitually and
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with sonme degree of continuity, but whether the quality of
residence is "ordinary" and general, rather than nerely for
sonme special or limited purpose.

The words "ordinarily" and "resident" have been used

together in other statutory provisions as well and as per the
Law Lexi con they have been construed as not to require that

the person should be one who is always resident or carries on
busi ness in the particular place.

The expression coined by joining the two words has to be
interpreted with reference to the point of time requisite for the
pur poses of the provision, in the case of Section 20 of RP Act,
1950 it being the date on which a person seeks to be

regi stered as an elector in a particular constituency.

Thus, residence is a concept that may al so be transitory.

Even when qualified by the word "ordinarily" the word
"resident” would not result in construction having the effect of
a requirenent of the person using a particular place for
dwel | i ng al ways or on-pernmanent uni nterrupted basis. Thus
under st ood, even the requirenent of a person being "ordinarily
resident™ at a particular place is incapable of ensuring nexus
bet ween him and the place in question

The nexus between the candidate and the State from

which he gets electedto fill a seat in the Council of States is
provi ded by the perception and vote of the elected Menbers of
the Legislative Assenbly who consider him (necessarily an
Indian Citizen) as best qualified to further the interests of the
State in Parlianent.

When voting for a candidate in an el ection, perception of

his skills as a |l egislator, his know edge of State affairs, his
services to the constituency he seeks to represent and the

sati sfaction or confidence in-having himas the representative
of the electorate are enough considerations or qualifications.
These consi derations undoubtedly are certainly of nore weight
than transitory or often illusory concept of "residence".

This Court would refrain from passi ng conment on the

argument of the Union of India that it is a matter of common
know edge that, before the inpugned anmendnent was brought

about, in the anxiety to secure good candi dates, the

requi renent of residence was bei ng bypassed usually by
illegitimate subterfuges like being conpell edto nake false
decl arati ons about their real residence or further that the
experience had shown that the qualification of domcile was
proving to be an obstacle in getting the right nenbers into'the
Counci | .

Suffice it to say here that our electoral systemneeds to

be rendered free fromall known vices and so there is no

reason why Parliament should be denied the opportunity to

bring in such legislation as is deened by it, inits wsdom as
woul d plug the possible holes of abuse, for which Parliament
has the necessary | egislative conpetence.

Article 80 (4) is not being correctly read by the petitioners
when they make the submi ssions that have been noticed

above. The suggestion that the expression 'representative of
each State’ inmplies a condition of residence or other Link with
the States to be represented ignores the inportance of the
expression "in" preceding the expression "the Council of
States”.

Article 80 (4) does not say that representative of each

State to be elected nust first be a representative of the State
before election. To read this requirement into Article 80 (4)
woul d do violence to the words and woul d be grammatically

i ncorrect.

A grammati cal clause analysis of Article 80 (4) shows

that it is nothing nore and nothing | ess than what is reflected
if it were to be worded thus: -
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"The el ected nmenbers of the Legislative
Assenbly of the State shall elect the
representatives of each State in the
Counci|l of States in accordance with the
system of proportional representation by
means of a single transferable vote".

In the provision contained in Article 80 (4), thus put in
the active voice, the enphasis is on 'who elects’. In the existing
passive form the enphasis is on how the representatives
woul d be elected. The result, either way, is the same. Article
80 (4) deals with the manner of el ection and nothing nore.

Therefore, the words "representative of each State" only
refers to the nenbers and do not inport any further concept
or requirenment of residence in the State.

Absence of Justification \026 bjects & Reasons

Anot her submi ssion-urgedis that the Statenment of

Obj ect s and Reasons for the Bill which brought about the
amendnment /itsel f shows the absence of justification for doing
away with the will of the Parliament as earlier reflected in
original Section 3 of the RP Act 1951, which was in

consonance with the scheme of ‘the Constitution. The

Statement of bjects and Reasons for the Bill nentioned that

"a precise definition for "ordinarily resident’ was very difficult”
and that after the matter was "exam ned in depth by the
CGovernment" it had been decided to do away with the

requi renment of residence in a particular State or Union
Territory for contesting election to the Council of States from
that State or Union Territory, and further that there were
nuner ous i nstances where persons who were not nornally

residing in the State had got thensel ves registered as voters in
such State sinmply to contest the elections tothe Council of
St at es.

The petitioners point out that the definition of "ordinarily
resident" contained in Sections 19 and 20 of Representation of
the People Act, 1950 remain unanended. As per their

submi ssions, if persons actually not residing in a particul ar
State have wongly got thensel ves registered as voters in such
State or there was difficulty in applying the words 'ordinarily
resident’, the statute afforded the remedy in Section 20 (7) of
Representati on of the People Act, 1950, giving authority to the
Central Governnment to frame rules, in consultation with-the

El ection Commi ssion, to determ ne the questions arising.

Besi des, it has been argued, the decision of the Election

O ficer in above regard, under the existing.law, is rendered
final and cannot be raised again in an El ection Petition, as
held by a Constitution Bench in Hari Prasad Mil shanker

Trivedi v. V.B. Raju & Os. [1974 (3) SCC 415].

It has been argued that the reasons given in the

Statement of (bjects and Reasons for the Anmendnent Act do

not provide any rational justification for the inpugned
amendnment. The probl emthat sone persons, though not

ordinarily resident in the State, yet nanage to get thensel ves
regi stered as voters in a Parliamentary Constituency of the
State and get elected to the Council of States, needs to be
tackl ed by naking nore effective the provision so as to prevent
such registration, if any, and for cancellation of such
registration and deletion of their names fromthe voters |ist.
This problem according to the petitioners, requires a different
treatment but not by striking at the root of neani ngful and

ef fective representation of the States in the Council of States
by amendi ng Section 3. The petitioners’ contention, thus, is
that the amended Section 3 is irrational, arbitrary and
unconstituti onal

The petitioners further argue that the reasons given in
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affidavit in reply, by Union of India, to justify the inpugned
amendnment for anending Section 3 are different fromthe
reasons given in the Statenent of Objects and Reasons for the
Bill.

The Counter Affidavit of the Union of India states that the
menbers of Legislative Assenblies are in the best position to
deci de who woul d best represent their States’ interest in the
Raj ya Sabha. The petitioners subnmit that this is a doubtfu
proposition having regard to what the Ethics Conmittee of the
Council of States said in its report about |arge suns of nopney
being the notivating factor in electing menbers of the Counci
of States.

The petitioners also lanment that the well considered view
expressed by an em nent body |ike the National Conmi ssion

on Wirking of the Constitution has been unreasonably

brushed aside. The Comm ssion in Paragraph 5.11.5 of its
report did express-its viewthat the Parlianmentary |egislation
that had been initiated seeking to do away with the domciliary
qualification for being chosen as a representative of any State
or Union territory in the Council of States would affect "the
basi ¢ federal character of the Council of States" and that in
order to maintain the said basic federal character of the said
House, "the domiciliary requirenent for eligibility to contest
el ections to Rajya Sabha fromthe concerned State is
essential". Union/of India has stated that it respectfully differs
fromthe views expressed by the Conmi ssion

We need not go into the question whether the views of the
Nat i onal Comm ssion on Wbrki ng of the Constitution were
supported or not by elaborate exam nation of the issue in all of
its dinmensions, since the said views are not binding on the
Governnment. The role of the Conm ssion was nore in the

nature of being advisory. W are not inpressed with the other
submi ssi ons, having already rejected the plea based on the
federal character of polity. The views of the Conmi ssion were
founded on that prem se.

In Hari Prasad Ml shanker Trivedi v. V.B. Raju

(supra), relied upon by the petitioners, this Court was
concerned with the question whether the election of

respondent nunbers 4 & 5 as nenbers of the Council of

States fromthe State of Gujarat which was chall enged by way
of an election petition, was void on the ground that they were
not ordinarily resident in the area covered by any
parlianmentary constituency in the State of Gujarat and that
their nanes had been illegally entered in the electoral rolls of
the respective constituencies in Gujarat and as they were not
"electors’ within the meaning of Section 2 (1)(e) of RP Act,
1951, they were not eligible to becone candidatesin the

el ecti on.

Wil e dealing with the contention about jurisdiction of

the Court to decide whether the entries in the el ectoral rol
regardi ng the respondents were valid or not, this Court
observed: -

"The requirenent of ordinary residence as

a condition for registration in the

electoral rolls is one created by

Parlianment by Section 19 of the 1950 Act,

and as we said, we see no reason why

Par | i ament shoul d have no power to

entrust to an authority other than a court

or a tribunal trying an election petition

the exclusive power to decide the matter

finally. W have already referred to the

observation of this Court in Kabul Singh

case that Sections 14 to 24 of the 1950

Act are integrated provisions which form
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a conplete code in the matter of
preparation and mai ntenance of el ectora
rolls. Section 30 of that Act nmakes it clear
that civil courts have no power to

adj udi cate the question. In these

ci rcunmstances we do not think that it
woul d be incongruous to infer an inplied
ouster of the jurisdiction of the Court
trying an election petition to go into the
guestion. That inference is strengthened
by the fact that under Section 100(1) (d)
(iv) of the 1951 Act the result of the

el ecti on nust have been materially

af fected by non-conpliance with the

provi sions of the Constitution or of that
Act or of the rules, orders made under
that Act in order that H gh Court nay
decl are an el ection to be void. Non-
conpliance with the provisions of Section
19 of the 1950 Act cannot furnish a
ground for declaring an election void
under that clause."

Whi | e di sposing off the appeal, the Court concluded thus:
"We think that the/intention of the
Parlianment to oust the jurisdiction of the
Court trying an election petition to go-into
the question whether ‘a person is
ordinarily resident in the constituency in
the electoral roll of which his nane is
entered is nanifest fromthe schene of
1950 and the 1951 Acts. It would def eat
the object of the 1950 Act if the question
whet her a person was ordinarily resident
in a constituency were to be tried afresh
in a court or tribunal, trying an election
petition."

The above observations do not advance the case of the
petitioners in any manner. There nay be a separate

machi nery avail abl e under the RP Act, 1950 to question and
inquire into the correctness of the entry of the name of an
individual in the electoral roll of a particular constituency, a
renmedy distinct fromthat of an election petition to challenge
the election of the candidate declared to have been returned in
an el ection, but this fact cannot |ead to the conclusion, by any
stretch of reasoning, that the renmoval of the domiciliary
requirement fromthe qualifications for nenbership of

Parlianment is opposed to |aw or commpn sense.

Union of India would refer to the Registration of Electora

Rul es, 1960 as the rules franed under Section 20 of the RP
Act, 1950. The said rules, generally speaking, provide for the
form and | anguages of the electoral rolls; preparation thereof
in parts; order of nanmes; forms in which declaration about the
claimand fulfillnment of qualification is required to be nmade;
infornmation to be supplied by occupants of dwelling houses;
access to the registers; publication of draft electoral rolls and
publicity to be given thereto; |odging of claims and objection
wi th manner and fornms prescribed in that regard; procedure
for process, rejection or acceptance of clains and objections
after or without inquiry; inclusion or deletion of nanes; fina
publication of electoral rolls; appeals or revisions against the
orders passed; identity cards etc. W have not been able to
find any specific provision in these rules as could be held to be
a guide to the concerned authorities for deternmining in a
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particular fact situation if an individual is, or is not,
"ordinarily resident" of a particular place at a particular point
of tinme.

We nust hasten to add that we are not saying that it is

not possible to give a precise definition of the expression
"ordinarily resident” for purposes nentioned in the electora
law. We would al so not nmake an attenpt to give such

definition in these proceedi ngs since that would be a natter
within the domain of the Legislature. Wat we want to
enphasi ze is only the fact that the Central Governnent faced
difficulty in giving a precise definition of the expression and
candidly admitted the difficulty while introducing the
amendnent .

In this context, what coul d be open to the Court is to

exam ne whether the difficulty in giving precise definition was
not a bona fide reason in view of the meaning of the expression
given in Section 20 of the RP Act, 1950 or in the face of the
di cti onary meaning by which the said expression can be
general |y ‘'understood. W have already found that the

provi sion in question | eaves nmuch to be desired and the

gui dance provided by law is deficient in that it does not give a
clear cut definition as to how the question of ordinary

resi dence of an individual is to be determ ned.

Article 84 of the Constitution provides for qualifications

for nmenbership of Parlianent. The requirements in Article 84

for a person to fill up a seat in either House of Parlianent,
i ncluding the Council of States, are: -

(i) The person el ected should be a citizen of India

(ii) He nmust subscribe an oath of affirmation as

per the formset out in the Third Schedul e;

(iii) In the case of Council of States he nust be not
| ess than 30 years of age;

(iv) He must possess such other qualifications as
may be prescribed in this behal f by or under
any | aw nmade by Parlianent.

The disqualifications for being chosen as, or for being, a
menber of either House of Parliament are contained in Article
102. A person incurs disqualification if he: -

(i) hol ds any office of profit;

(ii) is of unsound nmind and stands so decl ared by

a competent court;

(i) i s an un-di scharged insol vent;
(iv) is not a citizen of India or has voluntarily
acquired a citizenship of a foreign State etc;

(v) is so disqualified under any | aw made by the
Par | i ament .

The Constitution, thus, has no requirement that a person
chosen to represent a State in the Council of States nust
necessarily be a voter in that State itself. The Constitution
after prescribing certain qualifications and disqualifications,
has left it to the Parlianment to provide other such
qualifications or disqualifications. The Parliament had initially
prescribed an additional qualification that a person so chosen
shoul d be an elector for a Parliamentary constituency in the
State. After working out this provision for nmore than five
decades, the Parliament in its legislative wisdom decided
through the inpugned amendnent that a person chosen to be
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a representative of a State in the Council of States need not
necessarily be an elector within the particular State or, in

ot her words he nust be an elector in any parlianmentary
constituency in India, but not necessarily in the concerned
State.

Uni on of India has submitted that the Parlianentary

Debates and the Report of the Standing Committee indicate

that the experience of the past fifty years has been consi dered.
According to its subnmissions, the considerations which

wei ghed with the Parlianment, inter alia, included the fact that
the Constitution does not prescribe any mandatory

requi renent that the el ected menber should be an elector in

the State fromwhere he is el ected.

Union of India wiuld al so claimthat several persons

whose presence could add to the quality of debates and
proceedi ngs in the Council of States had, under the

di spensati on before amendnent, been constrained to enrol
thenselves as voters in another State just in order that they
could be elected fromsuch State. It has been further

submi tted that unless they did so, sone States would remain
unrepresented -in the Council of Mnisters due to the non-

avail ability of such talented nenbers of these States in the
House of the People and the Council of States and, thus, the
openi ng out of the residential provision was nmeant to help in
this regard. The Constitution under Article 19(1)(e) guarantees
the freedomto a citizen to choose a residence of his choice.
There are several cases of el ected representatives who may

have nultiple residences and may have to choose any one of

them as a matter of conveni ence where to vote

The cases of persons nmmintaining multiple residences at

several places would be few and far between. Even otherw se
that shoul d not have posed any probl em since the requirenent

of law was that of ordinary residence which would not apply to
each of the several residences of a person.

We are not concerned with the political conpul sions or

consi derations that are inplied by sonme of the above-

mentioned subm ssions of the Union of India and others
supporting its stand. It is not necessary for us to exani ne the
pl ea of the Union of India as to the conpetence or talent of, or
the addition to the quality of debates or discussion in
Par|iament due to participation by, certain specific nmenbers of
Parliament reference to whose names was sought to be made

by the | earned counsel in the course of argunents contesting
the contentions of the wit petitioners.

Suffice it to say here that the subm ssions on both sides

woul d show that the erstwhile arrangenent in the law, that is
the arrangenent prior to the inmpugned anendment, to

determ ne the question as to whether a particular person is
ordinarily resident of a particular place or not had not worked
satisfactorily. The |aw does not give a clear concise definition
or guidance in this regard. The declaration of the person
concerned is generally taken as the gospel truth and before

the correctness of such declaration is disputed, the challenger
must arm hinmself with cogent proof showi ng facts to the
contrary. In this scenario, declarations that were false to the
know edge of the makers thereof seemto have been used

brazenly and with inmpunity. W nention this trend because

its existence was all eged by sone counsel and not deni ed by
anyone. This undoubtedly could not be a happy state of

affairs.

Nonet hel ess, if the Parliament in its w sdom has chosen

to do awmay with the domciliary requirenment as qualification
for contesting an election to fill a seat as representative of a
particular State in the Council of States, fault cannot be found
wi th such decision of the Parlianment on the ground that
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difficulty to define what was neant by the expression
"ordinarily resident" was not an honest ground. This, for the
sinpl e reason that there was nothing in the Constitution or
the law at any point of time rendering the donmiciliary

requi rement as crucial qualification for purposes particularly
of the Council of States.

We nust, however, add here that while the inpugned

amendnment cannot be assailed on the above nentioned

reasons, doing away with the donmiciliary requirenent cannot

al ways be the answer since it would remain an obligation of
the Legislature and the Central Government to define precisely
as to what is nmeant by the expression "ordinarily resident”
because that would remain sine qua non for registration of a
person as an elector in a particular Constituency and thus a
subj ect from whi ch one cannot shy away. W would only hope
for purposes of its proper application under the rel evant

provi sions of the l'aw concerning el ections that the Parlianment
and the Central CGovernnent woul d take necessary steps to
unanbi guousl y define the said expression

As regards the criticismthat the reasons given in the

counter affidavit of the Union of India are distinct fromthose
set out in the Statenment of Objects and Reasons of the Bil

that becane the inpugned [aw, we nmay only state that the
Statement of bjects and Reasons of a proposed legislation is
not the conpendiumof all possible reasons or justification

We do not find any contradiction in the stand taken by the
Union of India in these proceedings in relation to the

St atement of Cbjects and Reasons of the inpugned

amendment .

Rendering it a case of "No qualification” - Abdication of its
Function by Parlianent

The counsel for the petitioners have argued that the

i mpugned anendnent has di spensed with the only

qualification (the residential qualification) that had been built
in by the Parliament in the provision to give neaning to the
representative character of the person chosen to be the

menber of the Council of States, ‘and at the sanme tine fail ed
to define or prescribe any other criteria which Parlianment
regards as relevant for the person el ected being a
"representative" of that State. They woul d submit that the
margi nal note "Qualification for the Menbership of Council of
St at es" which had been retained for Section 3 of the RP Act,
1951 had been rendered neani ngl ess.

The | earned counsel, M. Nariman, would grant that,

under Article 84 (c) read with Article 327 and Entry 72 of the
Union List, it is within the |egislative conpetence of Parliament
to define or nodify the qualifications for the Menber of
Parlianment by making law fromtinme to tinme. The Petitioners
woul d even concede that the only way of ensuring the
representative character may not be by the State being
represented by a person "ordinarily resident” in that State
whi ch, according to them was the original method adopted, as
reflected in Section 3 of RP Act, 1951 but other |inks can be
found. Thus, it is not disputed that the connection of
"residence" could fromtine to tine be changed or anended

when circunmstances so denanded.

The argunent, however, is that Section 3 could be

amended by Parlianent only so long as it nentioned sone
qualification for representation of person to be elected as
menber of Council of States. According to the petitioners, this
nmust be done by putting in position some other appropriate

nmet hod of ensuring representation of a particular State in the
Council of States.

It has been submitted that the inpugned amendnent
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had failed to provide alternative additional qualification, since
any citizen of India, resident anywhere in India, can now be

el ected by any State Assenbly even when he is ordinarily

resi dent, and even when his registration as an elector is,
outside that State. No further additional qualifications are
provided to indicate his or her useful ness in the debates or

di scourses to take place in the Council of States.

It is the contention of the petitioners that on the

assunption that there was need for laying down a criteria

other than the requirement of residence in a particular State,
some different or alternative qualification or method of
representation could have been prescribed; such as birth,
education, carrying on business or working for gain in the

pl ace for a period prescribed or doing philanthropic or
charitable work in a State by persons residing outside the
State. They argue that sone roots or sonme connection had to

be ensured to be existing so as to maintain the representative
character of the person to be elected as representative of the
particul ar State.

But, it i's the grievance of the petitioners that by the

i mpugned anmendment a ' qualification’ has been introduced

which is not a qualification at all, and which only neans that
anyone in India who is on the electoral roll of any
Parliamentary Constituency in India can be chosen by any

State Assenbly in India as a representative of that State in the
Counci| of States.

Devel opi ng the above argunment further, M. Narinan

submitted that, after the inpugned anmendnent, there is "in
effect” no qualification prescribed by Parlianment for the person
el ected being a representative of the particular State, Assenbly
of which has el ected him since he may be an el ector in any
Parlianmentary Constituency "in India", which according to the
Counsel is not a qualification for the person chosen by the
particular State Assenbly to be a "representative of" that

State. It is nowleft to the entire subjective determ nation of
each State Assenbly, to el ect any one, even one who is an
elector (i.e. ordinarily resident) in any other State or one who
has no connecti on whatsoever with the State that chooses him

to be its representative in the Council of States.

It has been argued that by the inpugned anmendnent,

Parliament has whilst purporting to set up "qualification" for
menbership to the Council of States failed to have due regard

to the expression "representative of the State" in Article 80.
The contention is that by this anendnent, Parlianent has-in
effect abdicated its allotted function under Article 84(4), which
had been exam ned when enacting Section 3 of the RP Act

1951 by defining as to who would be the representatives of

each State in the Council of States, but this has now been | eft
to be deternmined in each individual case by the majority of
Menbers of the State Assenbly who el ect a particul ar person

i.e. irrespective of whether or not the person chosen has any
connection with the State by birth, residence, performance of
public duties or otherw se.

The argurment is that the will of the State assenblies on

the issue as to who qualifies to be a representative of the State
within the neaning of the expression used in Article 80 is not
sufficient or good guide since the question of qualifications
had been left by the Constitution to be prescribed by the
Parliament and not the nenmbers of State Legislative

Assenblies. To deny to the State assenblies reference to some
criteria prescribed by law by Parlianent totally negates one

i mportant aspect of federation in the Constitution viz. the
effective representation of States in the Council of States.

The argunents of the petitioners on above |lines do not

inmpress us. It is all a matter relating to the |egislative
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conpetence of Parlianent on which the challenge to the
validity falls apart.
The Constitutional provisions dealing with elections to
the Council of States are, inter alia, contained in Articles 80
and 327. Article 80 (4) provides that elections to the Council of
States shall be by a system of proportional representation by
neans of a single transferable vote by the el ected nmenbers of
the legislative assenblies of the States. Article 327, inter alia,
provi des that subject to the provisions of the Constitution,
Parliament may "fromtine to tine" by |aw nmake provisions
with respect to all matters relating to or in connection with

el ections to either House of Parlianent.
The above provisions | eave no room for doubt that the
Constitution recogni zed the need for changes in the | aw
relating to elections fromtime to time and entrusted

Parliament with the responsibility, as also the requisite power,
to bring in legislative neasures as and when required in such
regard, which woul d i ncl ude the power to amend the existing
nmeasures. 'Shoul d there be any doubt entertained by any

quarter .i'n this respect, reference may be nade to the case of
Hari Prasad Mul'shanker Trivedi v. V.B. Raju & Os.

[(1974) 3 SCC 415: (1974) 1 SCR 548], wherein it has been

held by this Court that:-

"Article 327 gives full power to

Parl i ament subject to the provisions of
the Constitution to nake laws with

respect to all matters relating to or-in

connection with el ections including the

preparation of electoral rolls".

Parlianment has the power, rather an excl usive one, under
Article 246 to make laws with respect to any of the matters
enunerated in the Union List of the Seventh Schedule. In
exerci se of the powers conferred on it under Article 246 read
with Articles 84 & 327 and Entry 72 of the Union List of the
Seventh Schedule to the Constitution, it is a matter for
Parlianment to decide by making law as to what qualifications
"other" than those prescribed in the Constitution be nmade
conpul sory to be fulfilled by persons seeking to fill 'seats in the
Council of States as representatives of the States. It is
provided in Article 80 (2) that allocation of seats in the Counci
of States to be filled by the representatives of States and the
Union Territories shall be in accordance with the provisions in
that behalf contained in the Fourth Schedule. In Article 80 (4),
it is provided that the representati ves of each State shall be
el ected by the el ected Menbers of the Legislative Assenbly of
that State in accordance with the system of proportiona
representation by nmeans of a single transferable vote.

Article 84 of the Constitution prescribes the

qualifications for nmenbership of Parlianment while Article 102

i ndi cates the disqualifications. Under the nost relevant

clause, Article 84 (c), it is for Parliament to prescribe "such
ot her qualifications" for menbership of the Council of States
as it may deem necessary or proper; that is, qualifications
other than the two Constitutionally prescribed under Article
84(a) and (b), viz., citizenship of India and m ni rum age (not

| ess than 30 years).

Apart fromthe above, the Constitution does not put any
restriction on the legislative powers of the Parliament in this
regard.

If the Constitution had intended that the

"representatives" of the States nmust be residents of the State
or nust have a link or nexus with the State fromwhere the
representatives are chosen, that is, link or nexus of the kind
mentioned by the petitioners, such a provision wuld have
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been expressly made in this context as has been done in

respect of requirenent of age and citizenship. In the absence

of such express requirenent, the requirenment of residence or

any other nexus as a matter of qualification cannot be read

into Articles 80 or 84.

The fact that a candidate needs to be enrolled in any
parlianmentary constituency in India does not deprive him of

the locus to be the representative of the State sinply on the
ground that he is not enrolled there.

In People’s Union For Civil Liberties & Anr. v. Union

of India & Anr. [(2003) 4 SCC 399], this Court treated the

right to vote to be carrying within it the Constitutional right of
freedom of expression. But the sane cannot be said about the

right to stand for election; since that is a right regul ated by the
statute.

Even wi thout going into the debate as to whether right to

vote is a statutory or Constitutional right, the right to be

el ected is indisputably a statutory right, i.e., the right to stand
for elections can be regulated by |aw nade by Parlianent. It is
pure and sinmple a statutory right that can be created and

taken away by Parlianment and, therefore, nust always be

subject to statutory limtations.

In N.P. Ponnuswam v. Returning Oficer, Namakka

Constituency & Ors. [1952 SCR 218], this Court noticed

wi th approval the decision of Privy Council in Joseph

Theberge & Anr. v. Phillippe Laudry [(1876) 2 AC 102],

and held that the right to stand as a candi date for election is
not a civil right, but is a creation of statute or special |aw and
nmust be subject to the limtations inposed by it. It was

observed in Paragraph 19 of the Judgnent as under: -

"The points which emerge fromthis
deci sion may be stated as foll ows:

"(1) The right to vote or stand as a
candi date for election is not a civi
right but is a creature of statute or
speci al |aw and nust be subject to the
[imtations inposed by it.

(2) Strictly speaking, it is the sole right
of the legislature to exam ne and
determne all matters relating to the
election of its own menbers, and if the
| egislature takes it out of its own
hands and vests in a Special Tribunal
an entirely new and unknown
jurisdiction, that special jurisdiction
shoul d be exercised in accordance with
the | aw which creates it."

(enphasi s suppli ed)

In the case of Hari Prasad Ml shanker Trivedi (supra),
it was reiterated that: -
"The right to stand for election is a
statutory right and the statute can
therefore regul ate the manner in which
the right has to be enforced or the
renedy for enforcing it."

Simlar view was expressed by this Court once again in
Jyoti Basu v. Debi Ghosal, [(1982) 1 SCC 691], in follow ng
wor ds: -
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"Aright to elect, fundanmental though it
is to denocracy, is, anomal ously enough
neither a fundanental right nor a
comon law right. It is pure and sinple,

a statutory right. So is the right to be
elected. So is the right to dispute an

el ection. Qutside of statute, there is no
right to elect, no right to be el ected and
no right to dispute an election. Statutory
creations they are, and therefore, subject
to statutory limtation. An election
petition is not an action at conmon | aw,
nor in equity. It is a statutory proceeding
to which neither the common | aw nor the
principles of equity apply but only those
rul es which the statute nakes and

applies. It is a special jurisdiction, and a
speci al jurisdiction has al ways to be
exerci sed in accordance with the statute
creating it. Concepts famliar to conmmon

| aw and equity nust remai n-'strangers-to

el ection |l aw unl ess statutorily enbodi ed.

A court has no right to resort to them on
consi derations of alleged policy because
policy in such matters as those, relating
to the trial of election disputes, is what
the statute lays down. In the trial of

el ection disputes, court is put in-a strait-
jacket. Thus the entire el ection process
comencing fromthe issuance of the
notification calling upon a constituency
to el ect a nenber or nenbers right up to
the final resolution of the dispute, if any,
concerning the election is regul ated by
the Representation of the People Act,

1951, different stages of the process

being dealt with by different provisions of
the Act. There can be no election to
Parliament or the State Legislature except
as provided by the Representation of the
Peopl e Act, 1951 and agai n, no such

el ecti on may be questi oned except in the
manner provi ded by the Representation

of the People Act. So the Representation

of the People Act has been held to be a
conpl ete and sel f-contai ned code within

whi ch nust be found any rights clai med
inrelation to an election or an election
di spute. ......... "

(enphasi s suppli ed)

The Constitution by Article 84 has prescribed

qualifications for menbership of either House of Parlianent.
Article 84 (c) does not nake it conpulsory for Parlianment to
prescribe any qualification other than those prescribed by
Clauses (a) & (b). Parliament nmay or may not prescribe sone
such qualifications, and having prescribed sone nay repea

them whenever it so desires. It is difficult to accept the
argunent that once the Parlianment prescribes a qualification

it cannot revoke or repeal it. There is no such limtation on
Parlianment’s | egislative power, which is confirned by Entry 72
of the Union List in the Seventh Schedul e. The | anguage of
Clause (c) of Article 84 creates a power and not a duty. If it is
not bound to prescribe any additional qualification, it is also
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not bound to provide a substitute for the one done away with.
The thrust of the argunent of the petitioners is that

"outsider’ would be given preference to an 'insider’. This need
not be invariably the end result, since outcome of an election
woul d depend on the choice of the Electoral College, viz. the

| egi sl ative assenbly of the State, than on any other factor. In
any event, even if an ’'outsider’ is selected, it is too far-fetched
to contend that the "character" of the House woul d

consequently stand altered.

What has been essentially done by the anendnment is to

provide that even a person registered as an el ector outside the
State can contest the election to the Council of States from
that State. The choice of the el ectors has been wi dened and
expanded by naking this provision. If the electors so chose,
they can al ways choose a person who has |ink or nexus with

the State, that is link of the kind nmentioned by the petitioners.
The argurment that the amended Section 3 of RP Act,

1951 is futile or that the inpugned amendnent makes Section

3 nugatory is not correct. Whilst Article 84 prescribes
citizenship of India as qualification for nmenbership Section 3,
after the anmendnent, restricts qualification of menber of
Council of States to an elector who is resident in India. This
woul d excl ude non resident I'ndian citizens. This is also a
significant restriction. It is, therefore, clear that Section 3
continues to provide aqualification for nenbership of the
Council of States, nanmely that one has to be a citizen who is a
resident of India.. Al that the inpugned anendnent has done

is to enlarge the scope of consideration for election to the
Counci|l of States by renoving the restriction that persons
qualified to stand would only be electors inthe State
concerned. Having regard to the purpose for which the second
chanmber was conceived, that is to say, to have representation
of a wide spectrum of peopl e the anmendnent does not change

the character of the Council of States.

The subm ssion that the Parlianment has ' abdicated its
obligations is not correct. In the first place, as has been
observed above, it was not obligatory on Parlianment to enact a
| aw regarding qualifications or to frame any qualifications. It is
important to note that, even after the anmendnent, (i) the
electors remain the sane, nanmely the State Assenblies; (ii) the
el ected persons remain representatives of the State; and (iii)
the choice and the decision as to whomto elect continues to

be with the State Legislative Assenbli es.

The field of consideration before the State Assenbly is

enl arged. But the ultimate choice and decision is always that

of the State Legislatures. Therefore, if they decide to elect a
person who is not ordinarily a resident of the State they would
do so with the full know edge of all circunmstances and it would
be their decision as to who should be the representative of
their State. This, by no stretch of reasoning, can be said to be
an abdi cation of the Parlianent’s obligations or functions.
Under the aforesaid Constitutional nandate, Parlianment

has, inter alia, enacted the RP Acts of 1950 and 1951, as well
as the inmpugned anendnent Act. By the inmpugned

amendnment Act, the requirenent of being a voter in a

particul ar State has been done away with.

Thus, in our view the argunents raised by the petitioners

do not hold water. The inmpugned anendnment to Section 3 of

the RP Act, 1951 cannot be assailed as unconstitutional. It
passes nuster in view of |egislative conpetence. It does not
transgress the provisions of Part Il of the Constitution, nor for

that matter any other provision, express or inplied, of the
Constitution. The requirenent of 'residence’ cannot be read in
Article 80(4) of the Constitution. The challenge thus nmust be
repel | ed.
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I ssue No.ll : Secrecy of Voting

Section 59 provided for the 'Manner of voting at

el ections’ to be "by ballot in such nanner as nay be
prescribed". Section 94 made its prescription clear by
mar gi nal note reading ' Secrecy of voting not to be

infringed, giving imunity mainly to the voter against

conpul sion to disclose by declaring, in no uncertain ternms,
that "No witness or other person shall be required to state for
whom he has voted at an election”". Section 128 nmade further
provision for insulating the right of the voter to secrecy of vote
from onsl aught and arrangi ng ' Mai nt enance of secrecy of

voting’” by making it an obligation of every person entrusted
with election duties to "nmamintain, and aid in nmaintaining, the
secrecy of the voting" and, unless so "authorized by or under
any law', not to "conmunicate to any person any information

cal cul ated to viol ate such secrecy".

Through the inmpugned anendnents a proviso each has

been added to Sections 59, 94 and 128, as noted in the

begi nni ng 'of the judgnent. These anendments have carved

out an exception to the general rule of secrecy for purposes of
the elections for filling up a seat in the Council of States,
which is now to be held "by open ballot", thus no | onger
subject to the principle of secret ballot.

Petitioners’ subm ssions on Open Ballot and Secrecy

For filling the seats in Council of States, the anendnents
made in Sections 59, 94 and 128 of the RP Act 1951 have
i ntroduced the concept of Open Ballot in place of Secret Ballot.

It has been subnitted that the right of secrecy in the
el ection of Menbers of Rajya Sabha is an essential part of
denocracy that is based on free and fair el ections. The voters
shoul d have freedom of expressing their view through their
votes. The inpugned anendnent viol ates the right of secrecy
by resorting to open ballot systemthat is nothing but a
political nove by clique in political parties for their own
achi evenent.

It is contended that the inpugned amendnents viol ate
the Fundanmental Right under Article 19(1)(a) of the
Constitution as well as the provisions in the Representation of
the People Act, 1951, Universal Declaration of Hunan Ri ghts
and International Covenant on Civil ‘and Political Rights. The
petitioners urge that Human Ri ghts contained in Universa
Decl aration of Human Ri ghts and International Covenant on
Cvil and Political Rights may be taken in aid of Fundanenta
Rights to elucidate themand to make them nore effective, as
has been held in various cases. On the above prenise, it has
been contended that, the anmendnments nade in Sections 3, 59,

94 and 128, are unconstitutional and violative of ‘Article
19(1)(a) of the Constitution of India.
Submi ssion of Union of India on Open Ballot & Secrecy

The submission is that there is no constitutiona
requi renent that election to the Council of States be
conducted "by secret ballot", as has been expressly provided
under Article 55(3) and Article 66(1) for elections to the offices
of the President of India and the Vice President of India
respectively.

It has been submitted that it was pursuant to the view
expressed by the Ethics Conmittee of the Parliament in its
report dated 1st Decenber, 1998, in the wake of "energing
trend of cross voting in the Rajya Sabha and Legi sl ative
Council elections", for the elections "by open ballot" to be
exam ned that the Union of India incorporated such provision
through the inpugned Act. |In this context reference has been
made to the "influence of noney power and nuscle power in
Raj ya Sabha el ections" and also to the provisions contained in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 71 of 125

Tenth Schedule to the Constitution. Union of India contends
that after considering the available material and report of the
Et hics Committee, it had cone to the conclusion that "the
secret ballot systemhad in fact becone counter-productive
and opposed to the effective inplementation of the principles
of denmocratic representation of States in the Rajya Sabha".
Further submission is that "secret ballot is not an
i nfl exi bl e or mandatory procedure” for ensuring free and fair
elections in the country and so the provision for open ball ot
system has been incorporated having regard to "the energing
trends in the election process and as warranted by a rational
reasonabl e, denocratic objective".
Uni on of India has al so submtted copy of the First
Report of the Ethics Conmittee of Parlianent, as adopted on
15t h Decenber, 1999 and published by the Rajya Sabha
Secretariat, under the chairmanship of Shri S.B. Chavan,
whi ch had recomrended the open ballot systemas follows: -
"19. The Comm ttee has al so noted the
enmergi ng trend of cross-voting in the
el ections for Rajya Sabha and t he
Legi sl ative Councils in States. It
al l eged that |arge sunms of noney and
ot her consi derations encourage the
el ectorate for these two bodies to vote in a
particul ar manner |eading sonetinmes to
the defeat of the official candidates
bel onging to their own political party.
order not to allow big noney and other
consi derations to play mschief with the
el ectoral process, the Conmittee is of the
view that instead of secret ballot, the
guestion of holding the elections to Rajya
Sabha and the Legislative Councils in
States by open ballot may be exam ned."

i's often

In

The anmendnents brought about by Act 40 of 2003 which
are al so subject matter of challenge in these matters have
al ready been noticed.

Part V of the RP Act, 1951 relates to the "Conduct of
El ections". Chapter 4 of the said Part of the RP Act, 1951
covers the topic of "The Poll". Anpngst others, it includes
Section 59 relating to the "manner of voting on el ections".

Section 59 of RP Act, 1951 was anmended twi ce in the
year 2003, firstly with effect from22nd March, 2003 by the
El ection Laws (Amendnent) Act, 2003 (Act 24 of 2003) and
then with effect from 28th August, 2003 by Act 40 of 2003 (the
i mpugned anendnent). The anendment through Act 24 of

2003 is not of nuch consequence for the
and had only substituted the words "and
recei ved by proxy" with the words "and,
provided by this Act, no votes shall be
The anmendnent through Act 40 of
to Section 59 of RP Act, 1951, so as to
fill seats in the Counci
Section 59, after anendnent,
"59. Manner of voting at elections. -
every el ection where a pol
shal | be given by ballot in such manner
as may be prescribed and, save as
expressly provided by this Act,
shal | be received by proxy.

Provi ded that the votes at every
election to fill a seat or seats in the
Counci| of States shal

no votes

be given by open

present. purposes

no votes shal |- be

save as expressly

recei ved by proxy".

2003 added a proviso
provide for elections to

of States to be held "by open ballot".
reads as under: -

At

is taken votes
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ball ot."

There were two ot her provisions of RP Act, 1951 that
were anended by Act 40 of 2003, which changes have been
descri bed as amendments consequential to the anendnent
made to Section 59. These others provisions also need to be
noticed at this stage.
Part VI of the RP Act, 1951 relates to "Di sputes Regarding

El ections". The election petitions |lie under these provisions to
the H gh Courts. Chapter IIl of Part VI relates to the "Trial of
El ection Petitions". Section 94 falling under this Chapter, as

originally enacted read as under

"Secrecy of voting not to be infringed \026
No witness or other person shall be
required to state for whomhe has voted

at an election."

The Act 40 of 2003 has added a proviso to the aforesaid
provi sion. ~The amended provision now reads as under: -
"Secrecy of voting not to be infringed \026
No witness or other person shall be
required to state for whomhe has voted
at an el ection.

Provi ded that this /section shall not apply
to such witness, or other person where he
has voted by open ballot."

Part VIl of RP Act, 1951 relates to the "Corrupt Practices
and El ectoral O fences".  Chapter | defines "Corrupt Practice".
Chapter IIl relates to "Electoral O fences". ~Section 128 falling
in this Chapter, as originally enacted read as under: -

"128. Mai ntenance of secrecy of voting.
\026 (1) Every officer, clerk, agent or other
person who performs any duty in

connection with the recordi ng or counting
of votes at an election shall maintain, and
aid in nmaintaining, the secrecy of the
voting and shall not (except for sone

pur pose authorized by or under any | aw)
comuni cate to any person any

information cal cul ated to violate such
secrecy.

(2) Any person who contravenes the

provi sions of sub section (1) shall be
puni shabl e with inmprisonment for a term
which may extend to three nonths or
with fine or with both."

Act 40 of 2003 has added a proviso to sub-section (1) so
as to carve out an exception in relation to the election to the
Council of States. After amendment, sub-section (1) of Section
128 reads as under
"128. Mai ntenance of secrecy of
voting.\026 (1) Every officer, clerk, agent or
ot her person who perforns any duty in
connection with the recordi ng or counting
of votes at an election shall maintain, and
aid in nmaintaining, the secrecy of the
voting and shall not (except for sone
pur pose authorized by or under any |aw)
communi cate to any person any
i nformati on cal culated to viol ate such
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secrecy.

Provi ded that the provisions of this sub-
section shall not apply to such officer
clerk, agent or other person who perforns
any such duty at an election to fill a seat
or seats in the Council of States."

The cunul ative effect of the anendnents to Sections 59,
94 and 128 of RP Act, 1951, brought about by Act 40 of 2003
thus is that the elections for filling up a seat in the Council of
States is now to be held "by open ballot". The requirenent of
mai nt enance of secrecy of voting is now nade subject to an
exception nmentioned in the proviso.
Free and Fair El ections
The | earned Counsel representing the petitioners, while
argui ng on the challenge to the inmpugned anendnent
respecting the secrecy of ballot in the election to fill the seats
of the representatives of the States in the Council of States
again referred to the 'basic structure’ theory and subnitted
that denocracy was part of the basic features of the
Constitution. They would submt that free and fair election
was a concept inherent in the denocratic val ues adopted by
our polity.
There cannot be any quarrel with these prelimnary
propositions urged on behalf of the petitioners.
It has been authoritatively held, time and again, by this
Court that denocracy is a basic feature of the Constitution of
India, one that is not anenable to the power of anendnent of
the Parliament under the Constitution. It has also been the
consi stent view of this Court that the edifice of denmbcracy in
this country rests on a systemof free and fair elections. These
principles are discernible not only fromthe preanbl e, which
has al ways been consi dered as part of the Constitution, but
also fromits various provisions. Should there be any doubt
still lurking in any mnd, the follow ng cases can be referred
to, with advantage, in this context.
The views of Sikri, CJ in Kesavananda Bharati,
expressed in Paragraph 292, have been noticed, in extenso,
earlier in the context of plea regarding federalism He has
clearly referred to "Republican and Denocratic form of
Government" as one of the features constituting the basic
structure of the Constitution.
In the same case, Shelat & Grover JJ, in their separate
j udgrment, al so found "Republican and Denocratic form of
government and sovereignty of the country" amongst "the
basi c el ements of the constitutional structure" as discernible
from"the historical background, the preanble, the entire
schene of the Constitution, relevant provisions thereof
including Article 368".
Hegde and Mukherjee JJ, observed in their judgnent
that "the basic el enents and fundanental features of the
Constitution” found "spread out in various other parts of the
Constitution" are also set out "in the provisions relating to the
sovereignty of the country, the Republican and the Denocratic
character of the Constitution".
In the words of Jagannohan Reddy, J in his separate
judgrment, the "elenents of the basic structure are indicated in
the Preanble and translated in the various provisions of the
Constitution" and the "edifice of our Constitution is built upon
and stands on several props" which, if renobved would result in
the Constitution collapsing and which include the principles of
" Soverei gn Denocratic Republic’ and ’'Parlianmentary
denocracy’, a polity which is "based on a representative
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systemin which peopl e hol ding opposing view to one anot her
can be candidates and invite the electorate to vote for thent
The views of this Court, as expressed in Paragraph 264 of

the judgnent in Indira Nehru Gandhi have been extracted in
earlier part of this judgnent. Suffice it to note here again that
the law | aid down by the majority in Kesavananda Bharati
(supra) was taken note of and on the question "as to what are
the basic structures of the Constitution", it was found to
"“include supremacy of the Constitution, denocratic republican
form of Governnment".

The foll owi ng observations in Paragraph 198 of the

judgrment in Indira Nehru Gandhi (supra) al so need to be
noticed as they are relevant in the context of the principle that
"free and fair elections’ lies at the core of denocracy: -
"198. This Court in the case of

Kesavananda Bharati held by

majority that the power of

amendment of the Constitution

contained in Article 368 does not

permt altering the basic structure

of the Constitution. Al the seven

Judges who constituted the najority

were al so agreed that denocratic

set-up was part of the basic

structure of the Constitution.

Denocracy postul ates that there

shoul d be periodical elections, so

that people may be'in a position

either to re-elect the old

representatives or, if they so choose,

to change the representatives and

elect in their place other

representatives. Denocracy further

contenpl ates that the el ections

shoul d be free and fair, so that the

voters may be in a position to vote

for candidates of their choice.

Denocracy can i ndeed function only

upon the faith that elections are free

and fair and not rigged and

mani pul ated, that they are effective

i nstruments of ascertaining popul ar

will both inreality and formand are
not nere rituals calculated to
generate illusion of defence to mass

opi nion. Free and fair elections
require that the candi dates and
their agents should not resort to
unfair neans or mal practices as
may i npi nge upon the process of
free and fair elections.”
(enphasi s suppli ed)

Mohi nder Singh G Il v. Chief Election Conm ssioner

[(1978) 1 SCC 405], is another case that is significant in the
present context. |In Paragraph 2, the foll owi ng words indicated
the controversy in the preface: -

"2. BEvery significant case has an

unwitten | egend and indelible | esson

Thi s appeal is no exception, whatever its

formal result. The nessage, as we will see

at the end of the decision, relates to the

pervasi ve phil osophy of denocratic

el ecti ons which Sir Wnston Churchil
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vivified in natchl ess, words:

"At the bottomof all tributes
paid to denocracy is the little
man, walking into a little

booth, with a little pencil
making a little cross on a little
bit of paper \027 no amount of
rhetoric or vol um nous

di scussi on can possibly

di m ni sh the overwhel m ng

i mportance of the point."

If we may add, the little, large Indian
shal |l not be hijacked fromthe course of
free and fair elections by mob nuscle

nmet hods, or subtl e perversion of

di scretion by men "dressed in little, brief
aut hority”. For "be you ever so high, the

| aw i s above you"."

The Court spoke in Paragraph 23 about the phil osophy of
el ection in a denocracy, which reads as under: -
"Denocracy is governnent by the
people. It is a continual participative
operation, not a cataclysmc,
periodic exercise. The little man, in
his multitude, marking his vote at
the poll does a social audit of his
Parliament plus political choice of
this proxy. Al though the full fl ower
of participative Governnment rarely
bl ossons, the minimum credentia
of popul ar Governnent is appeal to
the people after every termfor a
renewal of confidence. So we have
adult franchi se and genera
el ections as constitutional
conpul sions. "The right of election
is the very essence of the
constitution” (Junius). It needs little
argunent to hold that the heart of
the Parlianmentary systemis free and
fair elections periodically held,
based on adult franchise, although
soci al and economi ¢ denocracy nay
demand nuch nore."

(enphasi s suppli ed)

Sone of the inportant hol dings were set down in
Par agraph 92 of the aforenentioned judgnent "for
conveni ence" and to "synopsize the fornmulations". The
hol di ngs included the follow ng: -
"\ 005\ 005\ 005(2) (a) The Constitution
contenplates a free and fair election and
vests conprehensive responsibilities of
superintendence, direction and control of
the conduct of elections in the Election
Conmi ssion. This responsibility may
cover powers, duties and functions of
many sorts, administrative or other,
dependi ng on the circunstances.

(b) Two [imtations at |least are laid
on its plenary character in the exercise
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thereof. Firstly, when Parlianent or any
State Legi slature has made valid | aw
relating to or in connection wth
el ections, the Conmission, shall act in
conformity with, not in violation of, such
provi sions but where such law is silent
Article 324 is a reservoir of power to act
for the avowed purpose of, not divorced
from pushing forward a free and fair
el ection with expedition. Secondly, the
Conmi ssion shall be responsible to the
rule of law, act bona fide and be
anenable to the nornms of natural justice
i nsof ar as conformance to such canons
can reasonably and realistically be
required of it as fairplay-in-action in a
nost i nmportant area of the constitutiona
order viz. elections. Fairness does inport
an obligationto see that no wongdoer
candi dat e benefits by his own wong. To
put the matter beyond doubt, natura
justice enlivens and applies to the
specific case of order for total re-poll
al t hough not in full panoply but in
flexible practicability. Wiether it has
been conplied with is left open for the
Tri bunal * s adj udi cati on

\ 005\ 005\ 005\ 005. . "
(enphasi s suppli ed)

The case reported as S. Raghbir Singh G111l v. S
Gurcharan Singh Tohra [ 1980 Supp. SCC 53] is also
rel evant for purposes at hand. Wil e construing the provisions
of the RP Act, 1951, this Court expressed the follow ng views: -
"\ 005\ 005An Act to give effect to the basic
feature of the Constitution
adunbr at ed and bol dly proclai nmed
in the preanble to the Constitution
viz. the people of India constituting
into a sovereign, secular, denmpcratic
republic, has to be interpreted in a
way that hel ps achi eve the
constitutional goal. \005\005 The goal on
the constitutional horizon being of
denocratic republic, a free and fair
el ection, a fountain spring and
cor nerstone of denocracy, based on
uni versal adult suffrage is the basic.
The regul atory procedure for
achieving free and fair election for
setting up denocratic institution in
the country is provided in the Act.
\ 005\ 005".
(enphasi s suppli ed)

The case reported as Kihoto Holl ohan v. Zachillhu &
O's. [1992 Supp (2) SCC 651], also resulted in sinmlar views
being reiterated by this Court in the foll ow ng words: -
"179. Denpcracy is a part of the
basi c structure of our Constitution;
and rule of law, and free and fair
el ections are basic features of
denocracy. One of the postul ates of
free and fair elections is provision
for resolution of election disputes as
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al so adj udi cation of disputes
relating to subsequent

di squal i fications by an i ndependent
aut hority\ 005"

(enphasi s suppli ed)

That Parlianentary denocracy is part of the basic
structure of the Constitution was reiterated by this Court in
P.V. Narasimha Rao’s case (supra) in follow ng words:

"As nentioned earlier, the object of the

i Mmunity conferred under Article 105(2)

is to ensure the independence of the

i ndi vidual |egislators. Such independence
is necessary for healthy functioning of the
system of parlianmentary denocracy

adopted in the Constitution.

Parliamentary denmpcracy is a part of the
basi c structure of the Constitution."

In the case reported as Union of India v. Association
for Denocratic Reforms & Anr. [(2002) 5 SCC 294], this
court reiterated as under: -

"21. Further, it is to be stated that: (a)
one of the basic structures of our
Constitution is "republican and

denocratic formof governnent"; (b) the

el ection to the House of the People and

the Legislative Assenbly is on the basis of
adult suffrage, that is to say, every

person who is a citizen of |Indiaand who

is not |less than 18 years of age on such
date as may be fixed in that behalf by or
under any | aw nmade by the appropriate

| egi sl ature and is not otherw se

di squal i fi ed under the Constitution or

any | aw on the ground of non-residence,
unsoundness of mnd, crinme or corrupt

or illegal practice, shall be entitled to be
regi stered as a voter at any such election
(Article 326); (c) holding of any asset

(i nmovabl e or nmovabl e) or any

educational qualification is not the
eligibility criteria to contest election; and
(d) under Article 324, the

superintendence, direction and control of
the "conduct of all elections" to

Parliament and to the |egislature of every
State vests in the Election Comn ssion

The phrase "conduct of elections" is held

to be of w de anplitude which would

i ncl ude power to make all necessary

provi sions for conducting free and fair

el ections.™

(enphasi s suppli ed)

In People’s Union for Civil Liberties (PUCL), this Court
held that "It also requires to be well understood that
denocracy based on adult franchise is part of the basic
structure of the Constitution."
There can thus be no doubt about the fact that
denocracy is a basic feature of the Constitution of India and
the concept of denocratic form of governnent depends on a
free and fair election system
It is the contention of the wit petitioners that free and
fair election is a constitutional right of the voter, which
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includes the right that a voter shall be able to cast the vote
according to his choice, free will and without fear, on the basis
of information received. The disclosure of choice or any fear or
conpul sion or even a political pressure under a whip goes

agai nst the concept of free and fair election, and that

i mMmunity fromsuch fear or conpul sion can be ensured only if
the election is to be held on the principle of "secret ballot".
These subni ssions need el aborate exam nation

Right to vote \026 a Constitutional/Fundamental right

The | earned Counsel have subnmitted that right to vote in

an el ection under the Constitution of India, which includes the
el ection of the representatives of States in the Council of
States, as per the provisions contained in Article 80 (4), is a
Constitutional right, if not a Fundanental right.

Rel i ance has been placed in this context by the

petitioners on the Union of I'ndia v. Association for

Denocratic Reforms-and Anr. (supra) wherein this Court

was considering the right of the voter to know about the
candi dat es contesting election.” Having found that such a right
exi sted;, it was observed in Paragraph 22 as under: -

"\ 005..1n denocracy, periodical elections are

conducted for having efficient governance

for the country and for the benefit of

citizens \027 voters. In-a denocratic form of

governnent, voters are of utnost

i nportance. They have right to elect or re-

el ect on the basis of the antecedents and

past performance of the candi date. The

voter has the choice of decidi ng whether

hol di ng of educational qualification or

hol di ng of property is relevant for electing

or re-electing a person to be his

representative. Voter has to decide

whet her he shoul d cast vote in favour of a

candi date who is involved in a crimna

case. For maintaining purity of elections

and a healthy denocracy, voters are

required to be educated and wel |

i nforned about the contesting

candi dat es\ 005\ 005." (enphasi s suppli ed)

I n Paragraph 46 of the judgnent, the |egal and
constitutional position energing fromthe di scussion was
sunmed up thus: -

"\ 005\ 005. .

4. To maintain the purity of elections and

in particular to bring transparency in the
process of election, the Comm ssion can

ask the candi dat es about the expenditure
incurred by the political parties and this
transparency in the process of election

woul d i nclude transparency of a

candi dat e who seeks el ection or re-

el ection. In a denocracy, the el ectora

process has a strategic role. The little

man of this country would have basic

el enentary right to know full particulars

of a candidate who is to represent himin
Parliament where laws to bind his liberty

and property may be enacted.

5. The right to get information in
denocracy is recogni sed all throughout

and it is a natural right flowing fromthe
concept of dempbcracy. At this stage, we
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woul d refer to Article 19(1) and (2) of the
I nternational Covenant on Civil and
Political Rights, which is as under:
"(1) Everyone shall have the right to
hol d opi ni ons w thout interference.

(2) Everyone shall have the right to
freedom of expression; this right shal
i nclude freedomto seek, receive and
impart information and ideas of al

ki nds, regardl ess of frontiers, either
orally, in witing or in print, in the
formof art, or through any other
medi a of his choice."

\ 005\ 005\ 005

7. Under our Constitution, Article
19(1) (a) provides for freedom of
speech and expression.” Voter’s

speech or ‘expression in case of

el ecti on woul d i nclude casting of
votes, that is to say, voter speaks
out or expresses by casting vote. For
thi s purpose, information about the
candi date to be selectedis a nust.
Voter’s (little nan \027 citizen's) right
to know ant ecedent's i'ncl udi ng
crimnal past of his candidate
contesting election for MP or MA is
much nore fundanental and basic

for survival of denocracy. The little
man may think over before naking

his choice of electing | aw breakers
as | aw nakers."

(enphasi s suppli ed)

This Court thus held in the above-nentioned case that a

proper disclosure of the antecedents by candidates in an

election in a denocratic society mght influence intelligently
the decisions made by the voters while casting their votes.
Casting of a vote by a nis-informed and non-inforned voter,

or a voter having one sided information only, is bound to affect
the denocracy seriously. This Court, therefore, gave certain
directions regarding the necessity of each candi date furnishing

i nformation.

The views expressed in Jyoti Basu (supra) have already

been extracted earlier. It may be noticed again that in that

case this Court had found that a "right to elect, fundamenta
though it is to denmocracy, is, anomal ously enough, neither a
fundanental right nor a comon law right. It is pure and

sinple, a statutory right" and that "Qutside of statute, there is
no right to elect, no right to be elected and no right to dispute
an el ection".

Certain anendnments in the | aw were brought about in

the wake of the judgnment of this Court in Union of India v.

Assn. for Denocratic Reforns (supra). This Court

proceeded to exam ne as to whether the anmendnents were

legal in People’s Union for GCvil Liberties (PUCL).

In People’s Union for Civil Liberties, the above views in

Jyoti Basu's case were extracted by Shah, J. It may be added

that same views were also reiterated in Rana Kant Pandey v.

Union of India [(1993) 2 SCC 438], wherein it was said, "the
right to vote or to stand as a candidate for election is neither a
fundanental nor a civil right".

The foll owi ng observations of Shah, J. in Paragraph 62 of

the judgnent in People’s Union for Civil Liberties (PUCL)
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(supra), need to be borne in mnd: -

"\ 005\ 005\ 005Such a voter who is otherwi se
eligible to cast vote to elect his
representative has statutory right under
the Act to be a voter and has also a
fundanmental right as enshrined in

Chapter I11. \005\005\005..If any statutory
provi si on abridges fundamental right,

that statutory provision would be void.

\ 005\ 005\ 005.. The right of an adult to take part
in election process either as a voter or a
candi date could be restricted by a valid

| aw whi ch does not offend constitutiona
provi si ons. \005\005\005."

In same case, P.V. Reddi J., in his separate judgment
observed as under in Paragraph 94: -
"\ 005\ 005\ 005\ 005 In a denocratic republic, it is
the will of the people that is paranount
and beconmes the basis of the authority of
the Government. The will is expressed in
periodi c el ecti ons based on universa
adult suffrage held by means of secret
bal | ot. \ 005\ 005\ 005\ 005Nothing is therefore nore
i nportant for sustenance of denocratic
polity than the voter making an
intelligent and rational choice of his or
her representative. For this, the voter
should be in a position to effectively
fornul ate his/her opinion and to
ultimtely express that opinion through
bal |l ot by casting the vote. The
concomtant of the right to vote which is
the basic postul ate of dempbcracy is thus
twofold: first, formulation of opinion
about the candi dates and second, the
expression of choice by casting the vote
in favour of the preferred candidate at the
pol | i ng boot h. \005\005\005The voter/citizen
shoul d have at |east the basic
i nformati on about the contesting
candi date, such as his involvenent in
serious crimnal offences. \005\005\005An
enlightened and infornmed citizenry would
undoubt edl y enhance denocratic val ues.
Thus, the availability of proper and
rel evant information about the candi date
fosters and pronotes the freedom of
speech and expression both fromthe
poi nt of view of inparting and receiving
the information. \005\005\005\005 | would say that
such information will certainly be
conducive to fairness in election process
and integrity in public life. The disclosure
of information would facilitate and
augnent the freedom of expression both
fromthe point of view of the voter as well
as the nedia through which the
information is publicized and openly
debated. "
(enphasi s suppli ed)

I n Paragraph 95, he proceeded to observe as under: -
"\ 005\ 005. As observed by this Court in Assn.
for Denpcratic Refornms case a voter
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"speaks out or expresses by casting vote".
Freedom of expression, as contenpl ated

by Article 19(1)(a) which in nany respects
overl aps and coincides with freedom of
speech, has manifold meanings. It need

not and ought not to be confined to
expressing sonmething in words orally or

in witing. The act of nanifesting by
action or language is one of the neanings
given in Ramanatha Aiyar’s Law Lexicon
(edited by Justice Y.V. Chandrachud).

\ 005\ 005. Having regard to the conprehensive
meani ng of the phrase "expression",

voting can be legitimately regarded as a
formof expression. Ballot is the

i nstrument by which the voter expresses
hi s choi ce between candidates or in
respect to propositions; and his "vote" is
his choice or election, as expressed by his
ball ot (vide A Dictionary of Mdydern Lega
Usage, 2nd Edn., by A Garner Bryan).
"Opi ni on expressed, resolution or

decision carried, by voting” is one of the
meani ngs given to the expression "vote"

in the New Oxford I'llustrated Dictionary.
It is well settled and it needs no enphasis
that the fundanmental right of freedom of
speech and expression should be broadly
construed and it has been so construed

all these years. In the light of this, the
di ctum of the Court that the voter

"speaks out or expresses by casting a
vote" is apt and well founded. | would
only reiterate and say that freedom of
voting by expressing preference for a
candi date i s nothing but freedom of
expressing oneself in relation to’a matter
of prime concern to the country and the
voter hinself."(enphasis supplied)

After referring to the view expressed in Jyoti Basu v.
Debi Ghosal (supra) that the right to elect is "neither a
fundanental right nor a coomon law right" but "pure and
sinple, a statutory right", Reddi J. in Paragraph 97 of the
judgrment further observed as under: -
" \005\005 Wth great reverence to the
em nent Judges, | would like to clarify
that the right to vote, if not a
fundanental right, is certainly a
constitutional right. The right originates
fromthe Constitution and in accordance
with the constitutional mandate
contained in Article 326, the right has
been shaped by the statute, nanely the
RP Act. That, in my understanding, is the
correct |legal position as regards the
nature of the right to vote in elections to
the House of the People and Legislative
Assenblies. It is not very accurate to
describe it as a statutory right, pure and
sinple. Even with this clarification, the
argunent of the learned Solicitor-Genera
that the right to vote not being a
fundanmental right, the information which
at best facilitates neani ngful exercise of
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that right cannot be read as an integra
part of any fundamental right, remains to
be squarely nmet. Here, a distinction has
to be drawn between the conferment of

the right to vote on fulfilment of requisite
criteria and the cul m nation of that right
in the final act of expressing choice
towards a particul ar candi date by neans

of ballot. Though the initial right cannot
be placed on the pedestal of a

fundanmental right, but, at the stage when
the voter goes to the polling booth and
casts his vote, his freedomto express
arises. The casting of vote in favour of
one or the other candi date tantanounts

to expression of his opinion and
preference and that final stage.in the
exerci se of voting right marks the
acconpl i shment of freedom of expression

of the voter. That is where Article 19(1)(a)
is attracted. Freedom of voting as distinct
fromright to vote is thus a species of
freedom of expression-and therefore
carries with it the auxiliary and

conpl ementary rights such as right to
secure information about the candidate

whi ch are conducive to the freedom

\ 005\ 005. " (enphasi s suppl i ed)

Dhar madhi kari, J., agreed with Shah, J. and in his
separate judgnent observed thus: -

"129. Denocracy based on "free and fair

el ections" is considered as a basic feature
of the Constitution in the case of
Kesavananda Bharati. Lack of adequate
legislative will to fill the vacuumin | aw
for reformng the election process in
accordance with the | aw declared by this
Court in the case of Assn. for Denocratic
Ref orns obligates this Court as an

i mportant organ in constitutional process
to intervene."

The argurment of the petitioners is that the mgjority view

in the case of People’s Union for Cvil Liberties, therefore,

was that a right to vote is a constitutional right besides that it
is also a facet of fundamental right under Article 19(1)(a) of the
Consti tution.

We do not agree with the above submission. It is clear

that a fine distinction was drawn between the right to vote and
the freedom of voting as a species of freedom of expression

while reiterating the viewin Jyoti Basu v. Debi Ghosa

(supra) that a right to elect, fundanental though it is to
denocracy, is neither a fundanmental right nor a comon | aw

right, but pure and sinple, a statutory right.

Even otherw se, there is no basis to contend that the

right to vote and el ect representatives of the State in the
Council of States is a Constitutional right. Article 80 (4) nerely
deals with the manner of election of the representatives in the
Council of States as an aspect of the conposition of the

Council of States. There is nothing in the Constitutiona

provi sions declaring the right to vote in such election as an
absol ute right under the Constitution

Arguments based on Legislative Privileges and Tenth

Schedul e
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Be that as it may, the npot contention that has been

rai sed by the petitioners is that the election of nenbers of the
Council of States is provided for in the Constitution and,
therefore, is a part of the Constitution and that it is inherent
requi rement of the principle of free and fair election that the
right to vote be invariably acconpani ed by the right of secrecy
of vote so as to ensure that the freedom of expression through
vote is real

Arguments based on Legislative Privileges and Tenth

Schedul e

It is the contention of M. Rao that apart fromArticle
19(1)(a), freedom of voting is Constitutionally guaranteed to a
Menber of a Legislative Assenbly by Article 194 (1) & (2) in
absolute terms. While the right under Article 19(1)(a) is

subj ect to reasonable restrictioons that may be inmposed by | aw
under Article 19(2), the freedomto vote under Article 194(1)
and (2) is absolute. He would refer to Special Reference No.1
of 1964 [(1965) 1 SCR 413] and Tej Kiran Jain & Os. V. N
Sanjiva Reddy & O's. [(1971) 1 SCR 612].

Article 194 relates to the "Powers, privileges, etc., of

the Houses of Legislatures and of the nmenmbers and

conmittees thereof".” It i's akin to the provisions contained in
Article 105 that pertain to "Powers, privileges, etc., of the
Houses of Parlianent and of the nenbers and comittees
thereof". It would be proper to take a look at the provisions in
qguesti on.

Articles 105 and 194 run as follows : -

"105. Powers, privileges, etc., of the
Houses of Parlianent and of the

nmenbers and committees thereof.\027(1)
Subj ect to the provisions of this
Constitution and to the rul es and
standi ng orders regul ati ng the procedure
of Parlianment, there shall be freedom of
speech in Parlianent.

(2) No nenber of Parlianent shall be
liable to any proceedings in any court in
respect of anything said or any vote given
by himin Parliament or any committee
thereof, and no person shall be so liable
in respect of the publication by or under
the authority of either House of
Parliament of any report, paper, votes or
pr oceedi ngs.

(3) In other respects, the powers,
privileges and i mmunities of each House
of Parlianent, and of the nmenbers and
the committees of each House, shall be
such as may fromtine to tine be defined
by Parlianment by law, and, until so
defined, shall be those of that House and
of its nenbers and comittees

i mredi ately before the coming into force
of Section 15 of the Constitution (Forty-
fourth Anendment) Act, 1978.

(4) The provisions of clauses (1), (2) and
(3) shall apply inrelation to persons who
by virtue of this Constitution have the
right to speak in, and otherw se to take
part in the proceedi ngs of, a House of
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Parlianment or any commttee thereof as
they apply in relation to nenbers of
Parliament."

"194. Powers, privileges, etc., of the
Houses of Legislatures and of the

nmenbers and comm ttees thereof.\027(1)

Subj ect to the provisions of this
Constitution and to the rules and

standi ng orders regul ating the procedure
of the Legislature, there shall be freedom
of speech in the Legislature of every
State.

(2) No nenber of the Legislature of a

State shall be liable to any proceedings in
any court in respect of anything said or
any vote given by himin the Legislature

or any commttee thereof, and no person
shal |l be soliable in respect of the
publication by or under the authority of a
House of such a Legi sl ature of any report,
paper, votes or proceedings.

(3) In other respects, the powers,
privileges and i mmnities of a House of
the Legislature of a State, and of the
menbers and the committees of a House

of such Legislature, shall be such as nmay
fromtinme to tinme be defined by the

Legi slature by law, and, until so defined,
shal | be those of that House and of its
nmenbers and committees imredi ately

before the coning into force of Section 26
of the Constitution (Forty-fourth
Amendnment) Act, 1978].

(4) The provisions of clauses (1), (2) and
(3) shall apply in relation to persons who
by virtue of this Constitution have the
right to speak in, and otherw se to take
part in the proceedings of, a House of the
Legislature of a State or any committee
thereof as they apply in relation to
menbers of that Legislature.”

In Special Reference No.1 of 1964 [(1965) 1 SCR 413],

this Court exam ned the provisions contained in Article 194.
The issues concerned the constitutional relationship between
the Hi gh Court and the State Legislature. The President of

I ndia had made a Reference under Article 143(1) to this Court
agai nst the backdrop of a dispute involving the Legislative
Assenmbly of the State of Uttar Pradesh and two Judges of the
Hi gh Court. The factual matrix of the case woul d show that

the State Assenbly had conmmitted an individual to prison for
its contenpt. The prisoner had preferred a petition under
Article 226 on which the judges of the Hi gh Court had ordered
his release on interimbail. The State Assenbly found that in
entertaining the petition and granting bail, the judges of the
Hi gh Court had also commtted contenpt of the State
Legi sl ature and thus issued process, anpngst others, against
the said two Hi gh Court Judges.

This Court found that Article 194 (1) nakes it clear that

"the freedom of speech in the Legislature of every State which
it prescribes, is subject to the provisions of the Constitution
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and to the rules and standing orders, regulating the procedure
of the Legislature" and that while interpreting the said clause
"it is necessary to enphasize that the provisions of the
Constitution subject to which freedom of speech has been
conferred on the |legislators, are not the general provisions of
the Constitution but only such of themas relate to the

regul ation of the procedure of the Legislature". 1In this view, it
was the opinion of this Court that while Article 194 (1)
"confers freedom of speech on the legislators within the

| egi sl ative chanber”, Article 194(2) "makes it plain that the
freedomis literally absolute and unfettered."

In Tej Kiran Jain v. N Sanjiva Reddy (supra), the

i ssue was as to whether proceedings could be taken in a court
of law in respect of what was said on the floor of Parlianent in
view of Article 105(2) of the Constitution. It arose out of a suit
for damages being filed against the respondents on the

all egation that they had nade defamatory statenents on the
floor of the Lok Sabha during a Calling Attention Mdtion

agai nst Shankaracharya. The Hi gh Court had rul ed agai nst

the proposition. Reference was made in appeal to an
observation of this Court in Special Reference No.1 of 1964,
where this Court dealing with-the provisions of Article 212 of
the Constitution had pointed out that the imrunity under

that Article was against an alleged irregularity of procedure
but not against an/illegality, and contended that the sane
principle should be applied to determ ne whet her what was
said was outside the discussion on a Calling Attention Mdtion
It was submitted that the inmmnity granted by Article 105 (2)
was to what was relevant to the business of Parlianent and

not to sonmething that was utterly irrel evant.

This Court, dealing with the contentions of the

appel l ants, held as under: -

“In our judgment it is not possible to read

the provisions of the article in the way

suggested. The article means what it says

i n | anguage whi ch coul d not be pl ainer

The article confers imunity inter alia in

respect of "anything said ... in

Parliament". The word "anything" is of the

wi dest inport and is equivalent to

"everything". The only Iimtation arises

fromthe words "in Parlianment” which

nmeans during the sitting of Parliament

and in the course of the business of

Parliament. We are concerned only with

speeches in Lok Sabha. Once it was

proved that Parlianent was sitting and its

busi ness was being transacted, anything

said during the course of that business

was i mune from proceedi ngs in any

Court this immnity is not only conplete

but is as it should be. It is of the essence

of parlianmentary system of CGovernnent

that people’'s representatives should be

free to express thensel ves w thout fear of

| egal consequences. \What they say is only

subject to the discipline of the rules of

Parliament, the good sense of the

menbers and the control of proceedings

by the Speaker. The Courts have no say

in the matter and should really have

none. "

(enphasi s suppli ed)

It is the contention of the | earned counsel that the sane
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shoul d be the interpretation as to the scope and tenor of the
provi sion contained in Article 194 (2) concerning the privileges
of the Menbers of the Legislative Assenblies of the States who
constitute State wise electoral colleges for electing
representatives of each State in the Council of States under
the provisions of Article 80 (4). The counsel argue that the
freedom of expression wthout fear of |egal consequences as
flowing fromArticle 194(2) should inure to the Menbers of the
Legi sl ative Assenblies while discharging their function as
el ectoral college under Article 80(4).
Thi s argunent, though attractive, does not deserve any
credence in the context at hand. The proceedi ngs concer ni ng
el ection under Article 80 are not proceedi ngs of the "House of
the Legislature of State" within the neaning of Article 194. It is
the elected menmbers of the Legislative Assenbly who
constitute, under Article 80 the Electoral College for electing
the representative of the State to fill the seat allocated to that
State in the Council of States. It is noteworthy that it is not
the entire Legislative Assenbly that becones the Electora
Col I ege; 'but only the specified category of nenbers thereof.
When such nmenbers assenbl e at a place, they do so not to
di scharge functions assigned under the Constitution to the
Legi sl ative Assenmbly. Their participation in the election is only
on account of their ‘ex-officio capacity of voters for the election
Thus, the act of casting votes by each of them which also
need not occur with all of them present together or at the
sane time, is nerely exercise of franchise and not proceedings
of the |egislature.
It istine to take up the arguments based on the Tenth
Schedul e.
Tenth Schedul e was added to the Constitution by the
Constitution (Fifty-second Anendrment) Act, 1985, with effect
fromlst March 1985. The purpose of the said anmendnent as
declared in the bjects and Reasons was to conmbat the "evil of
political defections"” which have been "a matter of nationa
concern" and which nenace has the potency to "undern ne
the very foundations of our denpbcracy and the principles
whi ch sustain it"
The said anmendnent al so added sub-Articles (2) to
Article 102 and 191 that pertained to Disqualifications for
menber ship of the Houses of Parlianment and Houses of State
Legi sl ature respectively. Paragraph 1 (a) of the Tenth Schedule
also confirms its application to "House" which has been
defined to nmean "either House of Parlianment or the Legislative
Assenbly or, as the case nmay be, either House of the
Legi slature of a State". The new sub-Articles declared, in
identical ternms, that a "person shall be disqualified for being a
menber" of either of the said Houses "if he is so disqualified
under the Tenth Schedul e". Paragraph 2 of the Tenth
Schedul e, to the extent germane here, may be extracted as
under : -
"2. Disqualification on ground of
defection.\027(1) Subject to the provisions
of paragraphs 4 and 5, a nenber of a
House belonging to any political party
shal |l be disqualified for being a nmenber
of the House\ 027

(a) XXXXXXX; or

(b) if he votes or abstains from
voting in such House contrary to any
direction issued by the political party to
whi ch he bel ongs or by any person or
authority authorised by it in this behalf,
wi t hout obtaining, in either case, the
prior perm ssion of such political party,
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person or authority, and such voting or
abstention has not been condoned by

such political party, person or authority
within fifteen days fromthe date of such
voting or abstention.

Expl anati on.\ 027For the purposes of
thi s sub-paragraph,\027

(a) an el ected nmenber of a House
shal | be deenmed to belong to the politica
party, if any, by which he was set up as a
candi date for election as such nenber;

(b) a nom nated nenber of a
House shal | ,\ 027

(i) where he is a nmenber of any
political party on the date of his
noni nati on as such nenber, be deened
to belong to such political party;

(i) in_ any other case, be deened to
bel ong to the political party of which he
becones, ‘or, as the case may be, first
becones, a nenber before the expiry of
six nmonths fromthe date on which he
takes his seat after conplying with the
requi rements of Article 99 or, as the case
may be, Article 188.

XHXXXAKXXKXX "

It is the contention of the petitioners that the fact that
election to fill the seats in-the Council of States by the

| egi sl ative assenbly of the State involves 'voting", the principles
of Tenth Schedule are attracted. They argue that the
application of the Tenth Schedul e itsel f shows that open ball ot
systemtends to frustrate the entire election process, as also
its sanctity, besides the provisions of the Constitution and the
RP Act. They submt that the open ballot system coupled with
the | ooming threat of disqualification under the Tenth

Schedul e reduces the election to a political party issuing a
whi p and the candi date bei ng el ected by a show of strength.
This, according to the petitioners, wll result in people with
noneybags occupyi ng the seats in the Council of States.

The respondents opposing the petitions would, on the

ot her hand, argue that the Tenth Schedul e does not apply to

the election in the Council of States. Its applicationiis
restricted to the proceedings in the House of Legislature and it
has no application to the el ection conducted under the RP Act.
Nonet hel ess, | earned Counsel would argue, the principles

behi nd maki ng the el ections by open ballot furthers the
Constitutional provisions in the Tenth Schedul e.

It has to be borne in mind that the party systemis well

recogni zed in Indian context. Sections 29-Ato 29-C of the RP
Act, 1951 speak of registration of political parties and sone of
their privileges & obligations.

In SR Bommi, this Court ruled as under: -

"104. What is further \027 and this is an

equally, if not nore inportant aspect of

our Constitutional |aw we have adopted a

pluralist denmocracy. It inplies, anpbng

other things, a multi-party system

What ever the nature of federalism the

fact remains that as stated above, as per

the provisions of the Constitution, every

State is constituent political unit and has

to have an excl usive Executive and
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Legi sl ature elected and constituted by the
sanme process as the Union Governnent.

Under our political and electoral system
political parties nay operate at the State
and national |evel or exclusively at the
State level. There may be different
political parties in different States and at
the national |evel. Consequently,
situations may arise, as indeed they

have, when the political parties in power
in various States and at the Centre nay

be different. It may al so happen \ 027 as has
happened till date \027 that through
political bargaining, adjustnment and
understanding, a State level party may
agree to el ect candi dates of a nationa

| evel party to Parlianent and vice versa.
Thi s nosaic of variegated pattern of
political 'life is potentially inherent in a
pluralist milti-party denocracy |ike ours.
Hence the tenptation of the political

party or parties in power (in-a coalition
Covernment) to destabilise or sack the
CGovernnment in the State not run by the

sanme political party or parties is not rare
and in fact the experience of the working
of Article 356(1) since the inception of the
Constitution, shows that the State
CGovernment s have been sacked and t he
Legi sl ative Assenblies dissol ved on
irrelevant, objectionable and unsound
grounds. So far the power under the
provi si on has been used on nore than 90
occasions and in alnost all cases agai nst
Covernments run by political parties in
opposition. If the fabric of pluralism and
pluralist denocracy and the unity and
integrity of the country are to be
preserved, judiciary in the circunmstances
is the only institution which can act as
the saviour of the system and of the
nation."

(enphasi s suppl i ed)

Sone of the observations appearing at pages 485-486 in
Kesavananda Bharati are al so relevant and are extracted
her eunder: -

"Further a Parlianentary Denocracy like
ours functions on the basis of the party
system The mechani cs of operation of

the party systemas well as the system of
Cabi net Governnent are such that the

peopl e as a whole can have little contro
inthe matter of detailed | aw making. "\005
on practically every issue in the nodern
State, the serried mllions of voters
cannot do nore than accept or reject the
solutions offered. The stage is too vast to
permt of the nice shades of quantitative
di stinctions inpressing thensel ves upon

the public mind. It has rarely the |eisure,
and seldomthe information, to do nore

than indicate the general tendency of its
will. It is in the process of |aw making
that the subtler adjustments nust be
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effected.” (Laski: A Grammar of Politics,
Fifth Edn., pp. 313-314)."
(enphasi s suppli ed)

The Tenth Schedul e of the Constitution recognizes the
i nportance of the political parties in our denocratic set-up
especi ally when dealing with Menbers of the Houses of
Parlianment and the Legislative Assenblies or Councils. The
validity of the Tenth Schedul e was chal |l enged on vari ous
grounds, inter alia, that a political party is not a denpcratic
entity and the inposition of whips on Menbers of Parlianment
was not in accordance with the Constitutional schene.
Rejecting this argunent, this Court held that it was open for
Parlianment to provide that its Menbers, who have been el ected
on a party ticket, act according to the decisions made by the
party and not against it.
In Ki hoto Hol | ohan-v. Zachillhu (supra) , it was held
that: -
"43. Parliamentary denocracy envi sages
that matters involving inplenentation of
policies of the governnment should be
di scussed by the el ected representatives
of the people. Debate, discussion and
per suasi on are, therefore, the neans and
essence of the denpcratic process.
Duri ng the debates the Menbers put
forward different points of view Menbers
bel onging to the same political party my
al so have, and may gi ve expression to,
di fferences of opinion on a matter. Not
unoften the views expressed by the
Menbers in the House have resulted in
substantial nodification, and even the
wi t hdrawal , of the proposal s under
consi deration. Debate and expression of
different points of view, thus, serve an
essential and healthy purpose in the
functioning of Parlianentary denocracy.
At tinmes such an expression of views
during the debate in the House may | ead
to voting or abstinence fromvoting inthe
House ot herwi se than on party |ines.
44. But a political party functions on the
strength of shared beliefs. Its own
political stability and social utility
depends on such shared beliefs and
concerted action of its Menmbers in
furtherance of those comonly held
principles. Any freedomof its Menbers to
vote as they please independently of the
political party’s declared policies will not
only enmbarrass its public i mge and
popul arity but al so underm ne public
confidence in it which, in the ultimte
analysis, is its source of sustenance \027
nay, indeed, its very survival. Intra-party
debates are of course a different thing.
But a public inmage of disparate stands by
Menbers of the same political party is not
| ooked upon, in political tradition, as a
desirable state of things. Giffith and Ryle
on Parliament Functions, Practice and
Procedure (1989 edn., p. 119) say:
"Loyalty to party is the norm
bei ng based on shared beliefs.
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A divided party is | ooked on

wi th suspicion by the
electorate. It is natural for

Menbers to accept the opinion

of their Leaders and

Spokesnmen on the wi de variety

of matters on which those

Menbers have no speci ali st

know edge. Cenerally Menbers

will accept majority decisions

in the party even when they

di sagree. It is understandabl e

therefore that a Menber who

rejects the party whip even on

a single occasion will attract

attention and nore criticism

than synpathy. To abstain

fromvoting when required by

party to vote is to suggest a

degree of unreliability. To vote

agai nst party is disloyalty. To

join with others in abstention or

voting with the other side

smacks of conspiracy."”

(enphasi s suppl i ed)

Cl ause (b) of sub-para (1) of Paragraph 2
of the Tenth Schedul e gives effect tothis
principle and sentiment by inposing a

di squalification on a Menber who votes

or abstains fromvoting contrary to "any
directions" issued by the political party.
The provision, however, recognises two
exceptions: one when the Menber

obtains fromthe political party prior
perm ssion to vote or abstain from voting
and the other when the Menber has

voted w t hout obtaining such pernission
but his action has been condoned by the
political party. This provision itself
accommodat es the possibility that there
may be occasi ons when a Menber nay

vote or abstain fromvoting contrary to
the direction of the party to which he
bel ongs. This, in itself again, may provide
a clue to the proper understandi ng and
construction of the expression "any
direction” in clause (b) of Paragraph 2(1)
\ 027 whether really all directions or whips
fromthe party entail the statutory
consequences or whet her having regard

to the extraordinary nature and sweep of
the power and the very serious
consequences that flow including the
extreme penalty of disqualification the
expression should be given a neaning
confining its operation to the contexts

i ndi cated by the objects and purposes of
the Tenth Schedule. W shall deal with
this aspect separately.”

(enphasi s suppli ed)

I n Paragraph 122, this Court proceeded to hold as
under: -
122. Wil e construing Paragraph 2(1)(b)
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it cannot be ignored that under the
Constitution Menbers of Parlianent as
well as of the State |egislature enjoy
freedom of speech in the House though
this freedomis subject to the provisions
of the Constitution and the rul es and
standi ng orders regul ating the Procedure
of the House [Article 105(1) and Article
194(1)]. The disqualification inposed by
Par agraph 2(1) (b) nust be so construed

as not to unduly inpinge on the said
freedom of speech of a Menber. This

woul d be possible if Paragraph 2(1)(b) is
confined in its scope by keeping in view
the object underlying the anmendnents
contained in the Tenth Schedul e, nanely,
to curb the evil or mischief of politica
defections notivated by the lure of office
or other simlar considerations. The said
obj ect would be achieved if the

di squal i fication incurred on the ground of
voting or abstaining fromvoting by a
menber is confined to cases where a
change of governnent is likely to be
brought about or is prevented, as the
case may be, as a result of such voting or
abstinence or when such voting or
abstinence is on a matter which was a
maj or policy and programre on which

the political party to which the Menber
bel ongs went to the polls. For this
purpose the direction given by the
political party to a Menber belongingto
it, the violation of which may ent ai

di squal i ficati on under Paragraph 2(1)(b),
woul d have to be limted to a vote on
nmotion of confidence or no confidence in
the government or where the notion

under consideration relates to a matter
whi ch was an integral policy and
programe of the political party on the
basis of which it approached the

el ectorate. The voting or abstinence from
voting by a Menber against the direction
by the political party on such a notion
woul d armount to di sapproval of the
programe on the basis of which he went
before the el ectorate and got hinself

el ected and such voting or abstinence
woul d anmount to a breach of the trust
reposed in himby the electorate.”
(enphasi s suppli ed)

It is not without significance that, barring the exception

in case of independents, which are few and far between,

experi ence has shown that it is the political parties that nostly
set up the nenbers of legislatures at the Centre or in the
States. W may also refer to the nom nation papers prescribed
under the Conduct of Election Rules, 1961 for election to the
Council of States, being Form2-C, or for election to the State
Legi sl ative Assenbly, being Form 2B, each of which require a
declaration to be made by the candidate as to particul ars of
the political party that has set himup in the election. This
decl aration binds the elected |legislators in the matter of

al l egiance to the political party in all matters including, and
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we find the Attorney General is not wong in so submtting,
the support of the party to a particular candidate in election to
the Council of States. Yet, in view of the law laid down in
Ki hot o Hol | ohan v. Zachillhu (supra), it is not correct to
contend that the open ballot systemtends to expose the
menbers of the Legislative Assenbly to disqualification under
the Tenth Schedul e since that part of the Constitution is
neant for different purposes.

I nternati onal Conventions

The counsel for the petitioners have al so subnmtted that
International Instruments put enphasis on "secret ballot"
since it lays the foundation for ensuring free and fair election
which in turn ensures a denocratic government show ng the
true will of the people. ~ The significance of this enphasis lies
in the recognition that it is a denocratic CGovernment that is
ultimately responsible for protecting the Hunan R ghts of the
people, viz., civil, political, social and economc rights.

I n above context, reference was nade to the Universa

Decl arati on of Human Rights and I nternational Convention on
Cvil and Political Rights (I'CCPR)

Uni versal Declaration of Human Rights, through Article

21 provides as under: -

"(1) Everyone has the right to take part in

the government of hi's country, directly or

through freely chosen representatives.

(2) Everyone has the right of equal access

to public service in his country.

(3) The will of the people shall be the

basis of the authority of government; this

will shall be expressedin periodic and

genui ne el ecti ons which shall be by

uni versal and equal suffrage and shall be

hel d by secret vote or by equival ent free

voting procedures.”

I nternational Convention on Civil and Political R ghts
(ICCPR), inits Article 25 provides as under: -
"Every citizen shall have the right and the
opportunity, wthout any of the

di stinctions nmentioned in article 2 and

wi t hout unreasonabl e restrictions:

(a) To take part in the conduct

of public affairs, directly or

through freely chosen

representatives;

(b) To vote and to be elected at

genui ne periodic el ections

whi ch shall be by universa

and equal suffrage and shall be

hel d by secret ballot,

guaranteeing the free

expression of the will of the

el ectors;

(c) To have access, on genera

terns of equality, to public

service in his country."

Both the docunents, thus, provide for formation of a
government through secret ballot. Prinme inportance is given in
these two Human Rights instrunents on "will of the electors”
giving basis to the authority of Governnment. It may however be
noticed that in Article 21 of Universal Declaration of Hunman
Rights the requirenment is satisfied not necessarily by secret
bal | ot but even "by equivalent free voting procedures”. The
| earned counsel would also rely upon the instrunment called
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Inter-Anmerican Convention, in which the principles of the
Secret Ballot System as free expression of the will of voter
have been accept ed.
M. Sachar pointed out that the above nentioned
expressions were added in Article 25 (b) of I1CCPR in the wake
of one view of participatory countries in the Third Conmittee,
16th Session (1961) to the effect: -
"\ 005\ 005C hers held that 'genuine periodic
el ections’, 'universal and equal suffrage
and 'secret ballot’ were the el ements of
genui ne el ections, which in turn
guaranteed the free expression of the wll
of the electors (A/C.3/SR 1096, $ 36
(CL), $55(CHI), $63 & $75-76 (UAR), $66
(RL)]. These elenents should therefore
remai n grouped together."

The | earned counsel ‘was at pains to argue that the

i nternational instructions can be used for interpreting the
nmuni ci pal - lLawsand i n support of his plea he would repeatedly
refer to H s Holiness Kesavananda Bharati

Sri padagal varu v. State of Kerala & Anr. [(1973) 4 SCC

225]; Jolly George Varghese & Anr. v. The Bank of Cochin

[ (1980) 2 SCC 360]; People’s Union for Civil Liberties

(PUCL) v. Union of India & Anr. [(1997) 1 SCC 301];

Ni | abati Behera v. State of Orissa & Os. [1993 (2) SCC

746]; Kapila H ngorani v. State of Bihar [2003 (6) SCC 1]

and State of WB. v. Kesoraml|ndustries Ltd. & Os.

[ (2004) 10 SCC 201].

According to M. Sachar, the enphasis in the

af orenmenti oned judgnents is that evolving jurisprudence of
human rights is required to be used in interpreting the
Statutes. This argunent is in addition to the general argunent
that in the absence of any law, this Court may |ay down

gui delines in consonance with the principles laid down in the
International Instrunents so as to effectuate the Fundanenta

Ri ghts guarant eed under the Constitution

There can be no quarrel with the proposition that the

I nternati onal Covenants and Decl arations as adopted by the
United Nations have to be respected by all signatory States

and the meaning given to them have to be such as would help

in effective inplenentation of the rights declared therein. The
applicability of the Universal Declaration of Human Ri ghts and
the principles thereof may have to be read, if need be, into the
donestic jurisprudence.

It was said as early as in Kesavananda Bharati v.

State of Kerala (supra) that "in view of Article 51 of the
directive principles, this Court nust interpret language of the
Constitution, if not intractable, which is after all a municipa
law, in the Iight of the United Nations Charter and sol emn

decl arati on subscribed to by India."

But then, the law on the subject as settled in India is

cl ear enough as to render it not necessary for this Court to

| ook el sewhere to deal with the issues that have been raised
here. Further, in case of conflict, the nunicipal |aws have to
prevail .

Secrecy of Vote \026 requisite for free and fair el ection

The | earned Counsel for the petitioners have subnitted

that the secrecy of voting has always been the hall mark of the
concept of free and fair election, so very essential in the
denocratic principles adopted as our polity. They submit that
this is the spirit of our constitutional |aw and al so universally
accepted norm and that any departure in this respect

i mpi nges on the fundanental rights, in particular freedom of
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expression by the voter.

Ref erence has been nmde to the case of S. Raghbir

Singh GIl v. S. Qurcharan Singh Tohra, [1980 Supp SCC

53], in which appeal the core problem concerned the issue as

to whether "Purity of election and secrecy of ballot, tw centra
pillars supporting the edifice of parliamentary denocracy
envisioned in the Constitution" stand in confrontation with
each other or are conplenentary to each ot her

The case of S. Raghbir Singh GIIl v. S. Gurcharan

Si ngh Tohra (supra) pertained to the period anterior to the

i mpugned anendnment. As noticed earlier, Section 94 of the RP
Act, 1951, as it then stood, nade provision for ensuring that
"Secrecy of voting" is not infringed in any election. In order to
do this, the provision would nmake every witness or other

person inmune frombeing "required to state for whom he has
voted at an el ection.”

This Court found in the aforenmenti oned case that Section

94 could not be interpreted or examned in isolation and that
its scope, anmbit and underlying object nust be ascertained in
the context of the Act in which it finds its place viz. the RP Act,
1951 and further in the context of the fact that this Act itself
was enacted in exercise of power conferred by the Articles in
Part XV titled "Elections" in the Constitution. It was the view
of this Court that "Any interpretation of Section 94 nust
essentially subserve the purpose for which it is enacted. The
interpretative process nust advance the basic postulate of free
and fair election for setting up denopcratic institution and not
retard it. Section 94 cannot be interpreted divorced fromthe
constitutional values enshrined in the Constitution".

This Court ruled thus: -

"13. Secrecy of ballot undoubtedly is an

i ndi spensabl e adjunct of free and fair

el ections. A voter had to be statutorily

assured that he would not be compelled to

di scl ose by any authority as to for whom

he voted so that a voter may vote without

fear or favour and is free fromany

apprehensi on of its disclosure against his

will fromhis owm lips. \005.. As Section 94

carves out an exception to Section 132 of

the Evidence Act as also to Section 95 of

the Act it was necessary to provide for

protection of the witness if he is conpelled

to answer a question which may tend to

incrimnate him Section 95 provides for

grant of a certificate of indemity in the

circunmst ances therein set out. A

conspectus of the relevant provisions of

the Evi dence Act and Sections 93, 94 and

95 of the Act would affirmatively show that

they provide for a procedure, including the

procedure for exam nation of wtnesses,

their rights and obligations in the trial of

an el ection petition. The expression

"witness" used in the section is a pointer

and further expression "other person”

extends the protection to a forum outside

courts. \005".

(enphasi s suppli ed)

After taking note of, anmongst other provisions, Section 94

and 128 of the RP Act, 1951 and the Rules 23(3), 23(5)(a) &

(b), 31(2), 38(4), 39(1), (5), (6) & (8), second proviso to 40(1),
38-A (4), 39-A (1) & (2) as contained in the Conduct of Election
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Rul es, 1961 ("Rules" for short) and simlar other rules, this
Court found that while seeking to provide for naintaining
secrecy of ballot, they were neant "to relieve a person froma
situation where he nay be obliged to divul ge for whom he has
vot ed under testinmonial conpulsion". It was then observed in
Par agraph 14 that: -

"\ 005. Secrecy of ballot can be

appropriately styled as a postul ate of

constitutional denobcracy. It enshrines a

vital principle of parlianentary

institutions set up under the

Constitution. It subserves a very vita

public interest in that an elector or a

voter should be absolutely free in

exerci se of his franchise untranmelled

by any constrai nt which includes

constraint as to the disclosure. A renote

or distinct possibility that at some point

a voter nmay under a conpul sion of |aw

be forced to disclose for whom he has

voted would act as a positive constraint

and check on his freedomto exercise his

franchise in the manner he freely

chooses to exercise. Therefore, it can be

said with confidence that this postul ate

of constitutional denbcracy rests on

public policy."

(enphasi s supplied)

It was thus held that secrecy of ballot, a basic postul ate

of constitutional denobcracy, was "formul ated not in any
abstract situation or to be put on a pedestal and worshi pped
but for achieving another vital principle sustaining
constitutional denocracy viz. freeand fair election'.

This Court found that Section 94 was neant as a

privilege of the voter to protect hi'm against being conpelled to
divulge information as to for which candi date he had vot ed.
Not hi ng prevents the voter if he chooses to open hi's lips of his
own free will without direct or indirect conpul sion and wai ve
the privilege. It was noticed that the provision refers to a
"wi tness or other person". Thus, it is nmeant to protect the
voter both in the court when a person is styled as a w tness
and outside the court when he may be questioned about how

he voted. It was found that no provision existed as could
expose the voter to any penalty if he voluntarily chooses to
di scl ose how he voted or for whom he voted.

Wth a very clear view that ' Secrecy of ballot’ as provided
in Section 94 was nooted "to ensure free and fair elections”,
the Court opined thus: -

"\ 0051 f secrecy of ballot instead of ensuring

free and fair elections is used, as is done

in this case, to defeat the very public

purpose for which it is enacted, to

suppress a wong comng to light and to

protect a fraud on the el ection process or

even to defend a crine viz. forgery of

bal | ot papers, this principle of secrecy of

ballot will have to yield to the |arger

principle of free and fair el ections\005.."

(enphasi s suppli ed)

The Court, after noticing that the RP Act, 1951 is a self-
cont ai ned Code on the subject of elections and reiterating that
"there is one fundamental principle which pernmeates through
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all denocratically elected parlianentary institutions viz. to set
themup by free and fair election", observed:
"\ 005The principle of secrecy of ball ot

cannot stand al oof or in isolation and in
confrontation to the foundation of free

and fair elections viz. purity of election.
They can co-exist but as stated earlier,
where one is used to destroy the other

the first one must yield to principle of
purity of election in larger public interest.
In fact secrecy of ballot, a privilege of the
voter, is not inviolable and my be waived

by himas a responsible citizen of this
country to ensure free and fair election

and to unravel foul play."

(enphasi s suppli ed)

In formulating its views, support was found in certain
observations of Kelly, C B., in Queen v. Beardsall, [LR (1875-
76) 1 B 452], to the followi ng effect: -

"The | egi sl ature has no doubt provi ded

that secrecy shall be preserved with

respect to ballot papers and al

documents connected with what is now

made a secret node of election. But this

secrecy is subject to a condition essentia

to the due adm nistration of justice and

the prevention of fraud, forgery, and

other illegal acts affecting the purity and

legality of elections".

(enphasi s suppli ed)

Rej ecting the apprehension that the principle of secrecy
enshrined in Section 94 of the RP Act, 1951, cannot be waived
because it was enacted in public interest and it being a

prohi bition based on public policy, and while agreeing with the
contention that where a prohibition enacted is founded on

public policy courts should be slowto apply the doctrine of

wai ver, it was held that the privilege of secrecy was granted for
the benefit of an individual, even if conferred to advance a
principle enacted in public interest, it could be waived because
the very concept of privilege inheres a right to waive it. The
Court thus found it an "inescapabl e concl usion" that the
principle of secrecy in Section 94 enacts a qualified privilege in
favour of a voter not to be conpelled to disclose but if he
chooses to volunteer the information the rule is not violated.
Thus, even under the elections that continue to be based

on principle of secrecy of voting, it is for the voter to choose
whet her he w shes to disclose for whom he had voted or woul d
like to keep the secrecy intact. |If he so chooses, "he can give up
his privilege and in that event, the secrecy of ballot should

yi el d. Such an event can al so happen if there is fraud, forgery
or other illegal act and the disclosure sub-serves the purpose

of adm nistration of justice.

The contention of the | earned Counsel for the petitioners

is that what is significant is that when a voter is casting his
vote he should be able to do so according to his own

consci ence, w thout any fear, pressure, or coercion. The fear
that under any |aw, he maybe conpelled to disclose for whom

he had voted can also not interdict his choice. Assurance of

such freedomis an essence of secrecy of ballot and constitutes
an adjunct of free and fair election. Liberty of the voter to
choose to disclose his ballot because of fraud or forgery is only
for achieving the very same purpose of free and fair el ection.
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This liberty, however, does not affect, according to the
petitioners, in any way the general principle that secrecy of
ballot fornms a basis of free and fair election, which is
necessary for survival of denocracy.

M. Sachar also pressed in aid the decision in Charles
W Burson v. Mary Rebecca Freeman: [(1992) 119 L.ed. 2d
5 = 504 US 119], wherein it was held that: -

"Right to vote freely for the candi date of

one’s choice is of the essence of a

denocratic society."

"No right is nmore precious in a free

country than that of having a choice in

the el ection of those who make the | aws

under which, as good citizens, they nust

live. Other rights, even the nost basic,

are illusory if the right to vote is

under m ned".

In the above-nenti oned case, after dealing with the evi
associated with 'viva voce systemi and the failure of lawto
secure secrecy which had opened the door to bribery it was
sumred up as foll ows:

"I'n sum an exam nation of the history of

election regulation/in this country reveals

a persistent battle against two evils; voter

intimdation and election fraud. After an

unsuccessful experinment with an

unofficial ballot system all 50 States,

together with nunerous other Wstern

denocraci es, settled on the sane

solution: a secret ballot secured in part

by a restricted zone around the voting

conmpartnents."

"Finally, the dissent argues that we

confuse history with necessity. Yet the

di ssent concedes that a secret ballot was

necessary to cure el ectoral abuses.

Contrary to the dissent’s contention, the

i nk between ball ot secrecy and sone

restricted zone surroundi ng the voting

area is not nerely timng \026 it is common

sense. The only way to preserve the

secrecy of the ballot is to limt access to

the area around the voter. Accordingly,

we hold that sone restricted zone around

the voting area is necessary to secure the

State’s compelling interest.”

M. PP Rao, |earned senior advocate, in submtting that
voting being a formof expression and a secret ballot ensures
freedom of vote, relied upon observations in Paragraph 2 of the
judgrment in Lily Thomas v. Speaker, Lok Sabha & Os.

[ (1993) 4 SCC 234], wherein the Court was taking note of the
process under Article 124 (4) for renoval of a Judge of the
Suprenme Court. It may be nentioned here that the
proceedi ngs in the nature envisaged under Article 124 (4) were
held earlier in Sub-Conmittee on Judicial Accountability v.
Union of India [(1991) 4 SCC 699], not to be proceedings in
the Houses of Parlianment and rather one that woul d partake of
judicial character because it is renoval after inquiry and

i nvestigation.

M. Rao quoted the follow ng passage from Paragraph 2

of the Judgnment in aforenentioned case: -

"The statutory process appears to start

when t he Speaker exercises duty under
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the Judges Enquiry Act and cones to an

end once the Conmittee appointed by the
Speaker submits the report. The debate

on the Mdtion thereafter in the

Parliament, the discussion and the voting
appear nore to be political in nature.
Voting is formal expression of will or

opi nion by the person entitled to exercise
the right on the subject or issue in
qguestion. In Black’s Law Dictionary it is
expl ai ned as, "the expression of one’'s wll,
preference, or choice, formally manifested
by a nenber of a |egislative or

del i berative body, or of a constituency or
a body of qualified electors, in regard to
the decision to be made by the body as a
whol e upon any proposed neasure or
proceedi ng or in passing |laws, rules or
regul ations, or the selection of an officer
or representative". Right to vote neans
right to exercise the right in favour of or
agai nst the notion or resolution. Such a
right inplies right to remain neutral as
wel | . \ 005\ 005"

(enphasi s suppl i ed)

M. Sachar, while subnitting that the sanctity and purity

of el ection where voter casts his choice without any fear and
favour can be ensured only if it is by secret ballot, argued that
it is secret ballot, which is the bedrock of free and fair election
There cannot be any distinction between a vote cast in the

el ection for House of the People and a vote cast in the Counci

of States. He subnitted that there couldn t also be a

di stinction between direct elections like that for the popul ar
House, at the Centre or in the State and an indirect election
like that for the office of the President of India or, closer to the
subj ect, election to fill the seats of "the representatives of the
States" in the Council of States.

In above context, he would cite the foll ow ng passage

fromS. R Chaudhuri v. State of Punjab & Ors. [(2001) 7

SCC 126]: -

"34. The very concept of responsible

government and representative

denocracy signifies governnment by the

people. In constitutional terms, it denotes

that the sovereign power which resides in

the people is exercised on their behalf by

their chosen representatives and for

exerci se of those powers, the

representatives are necessarily

accountabl e to the people for what they

do. The menbers of the Legislature, thus,

must owe their power directly or

indirectly to the people. The nmenbers of

the State Assenblies |ike the Lok Sabha

trace their power directly as elected by

the people while the nenbers of the

Council of State |like the Rajya Sabha owe

it to the people indirectly since they are

chosen by the representatives of the

peopl e. The Council of Mnisters of which

the Chief Mnister is the head in the State

and on whose aid and advice the

Governor has to act, nust, therefore, owe

their power to the people, directly or
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indirectly."

It is the subm ssion of M. Sachar that the reason used

to justify the anendnment is fallacious since it assumes as if
secrecy of voting is only a routine matter of procedure and that
it would also nean that Parlianment could in future provide

that election to the House of the People would be by open
bal | ot because there is no such provision for secrecy

mentioned in the Constitution. H's submission is that secrecy
of ballot is an integral part of a denocratic set up and its
absence means absence of free and fair el ection

In A Neel al ohi thadasan Nadar v. George Mascrene &

Os. [1994 Supp (2) SCC 619], the conflict was found to be
between two principles of election |aw - one being "purity of

el ections” and the other "secrecy of ballot”". On the basis of the
fornmer, the Kerala H gh Court had upset the election of the
appel | ant who | ater canme before this Court. Challenge to the
order of the H gh Court was on the anvil of the latter principle.
The factual matrix of the case would show that the

appel l ant -and the first respondent were contesting candi dates
for the Koval am Assenbly Seat in the State of Kerala. In the
counting, the appellant was declared el ected on ground that

he had obtai ned 21 votes in excess of the first respondent. The
respondent noved the election petition nainly on ground of

i mper sonati on and double voting by 19 specified voters. The

H gh Court on exam ning the evidence l'ed by the parties on

the issue found that certain ballot papers deserved being

pi cked out fromthe respective ballot boxes to be rejected as
void. The ministerial work for the purpose was assigned to the
Joint Registrar of the High Court. On such exercise being
undertaken, the election petitioner entitled hinself to be

decl ared el ected instead of the appellant.

The Hi gh Court had | ocated the void votes on the

assunption that both the contestants had bowed to the

principle enbodied in Section 64(4) of the RP Act for the sake
of "purity of elections" principle and were willing partners to
have the void element identified and extricated fromthe voted
lot. Inthis view, rejecting the argunent in appeal on breach of
the principle of "secrecy of ballot™, this Court quoted from'the
law in S. Raghbir Singh GIl v. S. Qurcharan Singh Tohra
(supra) and observed in Paragraph 10 as under: -

"The existence of the principle of "secrecy

of ballot" cannot be denied. It

undoubt edly is an indi spensabl e adj unct

of free and fair elections. The Act

statutorily assures a voter that he would

not be conpelled by any authority to

di scl ose as to for whom he has voted, so

that he nay vote w thout fear or favour

and free fromany apprehension of its

di scl osure against his will fromhis own

lips. See in this connection Raghbir Singh

G Il v. @rcharan Singh Tohra. But this

right of the voter is not absolute. It nust

yield to the principle of "purity of

el ection” in larger public interest. The

exercise of extrication of void votes under

Section 62(4) of the Act would not in any

manner i npinge on the secrecy of ball ot

especi ally when void votes are those

whi ch have to be treated as no votes at

all. "Secrecy of ballot" principle

presupposes a validly cast vote, the

sanctity and sacrosanctity of which nust
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in all events be preserved. Wen it is

tal ked of ensuring free and fair elections
it is meant elections held on the
fundanental foundation of purity and the
"secrecy of ballot" as an allied vita
princi pl e\ 005\ 005\ 005".

(enphasi s suppl i ed)

It was thus reiterated by this Court in A

Neel al ohi t hadasan Nadar v. George Mascrene (supra) that

out of the two conpeting principles, the purity of election
principle nust have its way and that the rule of secrecy

cannot be pressed into service "to suppress a wong coning to
light and to protect a fraud on the el ection process."

The submission on the part of the Petitioner that a right

to vote invariably carries as an inplied term the right to vote
in secrecy, is not wholly correct. Wiere the Constitution
thought it fit to do so, it has itself provided for elections by
secret ballot, e.g., in case of election of the President of India
and the Vice-President of India. It i's apt to point out that

unli ke silence on the subject in the case of provisions of the
Constitution concerning election to fill the seats of the
representatives of States in the Council of States, Articles
55(3) and 66(1), that relate to the manner of election for the
of fices of the President and the Vice President respectively,
provide for election by "secret ballot".

Articles 55(3) and 66(1) of the Constitution provide for

el ections of the President and the Vice President respectively,
referring to voting by el ectoral colleges, consisting of elected
nmenbers of Parliament and Legislative Assenbly of each State

for purposes of the former office and nmenbers of both Houses

of Parliament for the latter office. I'n both cases, it was felt
necessary by the franers of the Constitution to provide that

the voting at such el ections shall be by secret ballot through
inclusion of the words "and the voting at such election shall be
by secret ballot." If the right to vote by itself inplies or
postul ates voting in secrecy, then Articles 55(3) and 66(1)
woul d not have required inclusion of such words. The

necessity for including the said condition inthe said Articles
shows that "secret ballot" is not always inplied. 1t is not

i ncorporated in the concept of voting by necessary inplication
It follows that for 'secret ballot’ to be the norm it must be
expressly so provided. To read into Article 80(4) the

requi rement of a secret ballot would be to read the words "and
the voting at such election shall be by secret ballot" into the
provision. To do so woul d be agai nst every principle of
Constitutional and statutory construction

In view of it not being the requirenment of the

Constitution, as in the case of the President and the Vice
President, it was permissible for Parlianent when passing

| egislation like the Representation of the People Act to provide
otherwi se, that is to choose between the system of secret ball ot
or open ballot. Thus, fromthis angle, it is difficult to hold that
there is Constitutional infirmty in providing open ball ot
system for the Council of States.

O her argunents & Concl usi on

It has been argued by the petitioners that the El ection

Conmi ssion of India, which under the Constitution has been

gi ven the plenary powers to supervise the elections freely and
fairly, had opposed the inpugned anendnent of changing the
secret ballot system |Its view has, therefore, to be given proper
wei ght age.

In this context, we would say that where the | aw on the

subject is silent, Article 324 is a reservoir of power for the
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El ection Conmmission to act for the avowed purpose of

pursuing the goal of a free and fair election, and in this viewit
al so assunes the role of an adviser. But the power to nmake

[ aw under Article 327 vests in the Parliament, which is
suprenme and so, not bound by such advice. W would reject

the argunent by referring to what this Court has already said
i n Mohinder Singh GII (supra) and what bears reiteration

here is that the limtations on the exercise of "plenary
character" of the Election Conm ssion include one to the effect
that "when Parliament or any State Legislature has nmade valid
law relating to or in connection with elections, the

Conmi ssion, shall act in conformty with, not in violation of,
such provisions".

The submi ssion of |earned Counsel for the Wit

Petitioners is that the amendnment violates the Constitution
whi ch recogni ze the right to vote as a constitutional right, a
facet of Article 19(1)(a) and the secret ballot preserving this
right. ~Further that secret ballot is an adjunct of free and fair
el ection and therefore, a part of a Parlianmentary denocracy
and, therefore, taking away of voting right by secret ball ot
affects the basic feature of the Constitution. They argue that
the i npugned anendrment was not called for.

The anmendnent, according to the Counsel for the

petitioners, seens to proceed on the basis that it is only the
| eadership of the political parties that is to be trusted rather
than the average | egislator, which viewis not very
conplimentary to the respect and dignity of the |egislators,
besi des being factually unacceptable.

I n above context, the Counsel referred to the follow ng

words of Dr. B.R Anbedkar on the issue as to howthe dignity
of an individual should be upheld in the political system -
"The second thing we nust do is to

observe the caution which John Stuart

M1l has given to all who are interestedin

t he mai nt enance of denocracy, namnely,

not "to lay their liberties at the feet of

even a great man, or to trust himwth

powers which enable himto subvert their

institutions". There is nothing wong in

being grateful to great men who have

rendered life-long services to the country.

But there are limts to grateful ness. As

has been well said by the Irish patriot

Dani el O Connel, no man can be gratefu

at the cost of his honour, no women can

be grateful at the cost of her chastity and

no nation can be grateful at the cost of its

liberty. This caution is far nore necessary

in the case of India than in the case of

any other country. For in India, Bhakti or

what may be called the path of devotion

or hero-worship, plays a part inits

politics of any other country in the world.

Bhakti in religion may be a road to the

sal vation of the soul. But, in politics,

Bhakti or hero-worship is a sure road to

degradati on and to eventua

di ctat orship."

On the other hand, the respondents supporting the

i mpugned anendnent woul d argue that the Secrecy of voting

had led to corruption and cross voting. They woul d poi nt out
that voting on all issues in the legislatures, including the
Council of States and the Legislative Assenblies, is invariably
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open and not by secret ballot. The election of a representative
is now at par with other inportant matters. They woul d

concede that the comon man participating in direct election
as voter exercising his vote in a polling booth requires the
saf equard of secrecy. But elected nmenbers of |egislative
assenblies, as per the |earned Counsel, are expected to have
stronger noral fiber and public courage.

The | earned Attorney Ceneral pointed out that the

Statement of bjects and Reasons of the inpugned Act refers

to the Report of the Ethics Committee of Parlianment. The
Ethics Committee in its First Report of 08th Decenmber 1998

had recommended that the issue relating to open ball ot
systemfor election to the Rajya Sabha be exam ned. The issue
again arose in the wake of allegations of noney power nade in
respect of biennial elections to the Council of States held in
2000.

The rel evant observations of the Ethics Committee have

al ready been extracted, in extenso, in earlier part of this
judgrment. ‘Suffice it to note here again that the commttee took
cogni zance of "the energing trend of cross voting in the

el ections for Rajya Sabha" and all egations that "large suns of
noney and ot her consi derations encourage the el ectorate" for
such purpose "to votein a particular manner | eading

sometines to the defeat of the official candi dates belonging to
their own political party". The Commttee comended "hol di ng
the elections to Rajya Sabha and the Legislative Councils in
States by open ballot" so as to renpve the mi-schi ef played by
"bi g money and ot her consi derations” with the el ectora

pr ocess.

It is the subm ssion of the | earned Counsel for the
petitioners that the observations of the Ethics Comrittee on
whi ch the inpugned anendnent was brought about not only

fail to justify the anendnent but run counter to the
Constitutional scheme of conducting freeand fair election
which is necessary for preserving the denpcracy. On the

ot her hand, the Attorney General subnmitted that since the

bul k of the candidates are el ected under the party system the
principle that a person elected or given the nonm nation of a
party should not be lured into voting against the party by
noney power is whol esonme and a sal utary one.

M. Sachar has pointed out that the Conduct of Election

Rul es, 1961 were franmed and notified in exercise of powers

del egated by the RP Act, 1951. In the wake of the inpugned
amendnment of Sections 59, 94 and 128 of RP Act, 1951, the

sai d Rul es have al so been anended by the Centra

Governnent through S. O 272 (E) dated 27.02.2004. This
amendment has resulted in Rule 39-AA being added to the

Rul es for conduct of poll in election to the Council of States
provided in Part \026 VI. Earlier, Rule 39-A had been added to the
said Rules in furtherance of the system of secret ballot.

Rule 39-A nmay be first taken note of. It reads as under: -

" 39-A.  Miintenance of secrecy of

voting by electors within polling

station and voting procedure. \026 (1)

Every el ector, to whom a ball ot paper has

been i ssued under rule 38-A or under

any other provision of these rules, shal

mai ntain secrecy of voting within the

polling station and for that purpose

observe the voting procedure hereinafter

[ aid down.

(2) The el ector on receiving the ball ot
paper shall forthwith \026
(a) proceed to one of the voting
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conpartnents;

(b) record his vote in accordance
with sub-rule (2) of rule 37-A,

with the article supplied for the

pur pose;
(c) fold the ball ot paper so as to
conceal his vote;

(c) if required, showto the

Presiding O ficer, the
di sti ngui shed mark on the ball ot

paper ;
(e) insert the fol ded paper into the
bal | ot box, and

(f) quit the polling station

(3) every el ector shall vote without

undue del ay.

(4) No el ector shall be allowed to enter a

vot i ng conpartnment when anot her el ect or

is inside it.

(5) [f _an el ector to whom a bal [ ot paper
has been issued, refuses, after warning
given by the Presiding Oficer to observe
the procedure as laid down in sub-rule
(2), the ballot paper issued to himshall
whet her he has recorded his vote thereon
or not, be taken back from him by the
Presiding Oficer or a polling officer under
the direction of the Presiding Oficer

(6) After the ballot paper has been
taken back, the Presiding Oficer shal
record on its back the words "Cancell ed
voting procedure violated" and put his

si gnature bel ow t hose words.

(7) Al'l the ballot papers on which the
words "Cancelled : voting procedure

vi ol ated" are recorded, shall be kept in a
separate cover which shall bear on.its
face the words "Bal |l ot papers :voting
procedure viol ated".

(8) Wt hout prejudice to any ot her
penalty to which an elector, fromwhom a
bal | ot paper has been taken back under
sub-rule (5), nay be liable, vote, if any,
recorded on such ball ot paper shall not

be counted."

Rul e 39- AA applied to such elections by virtue of Rule 70
reads as under: -
“Information regardi ng casting of
votes. - (1) Notwithstanding anything
contained in Rule 39-A the presiding
of ficer shall, between the period when an
el ector being a nmenber of a political party
records his vote on a ball ot paper and
bef ore such el ector inserts that ball ot
paper into the ballot box, allowthe
aut hori zed agent of that political party to
verify as to whom such el ector has cast
his vote:

Provided that if such elector refuses
to show his nmarked ball ot paper to the
aut hori zed agent of his political party, the
bal | ot paper issued to himshall be taken
back by the presiding officer or a polling
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of ficer under the direction of the
presiding officer and the ball ot paper so
taken back shall then be further dealt
with in the manner specified in sub-rules
(6) to (8) of Rule 39-A as if such ball ot
paper had been taken back under sub-

rule (5) of that rule.

(2) Every political party, whose nmenber
as an elector casts a vote at a polling
station, shall, for purposes of sub-rule
(1), appoint, in Form 22-A two

aut hori zed agents.

(3) An authorized agent appointed under

sub-rule (2) shall be present throughout
the polling hours at the polling station
and the other shall relieve hi mwhen he

goes out of the polling station or vice

versa."

Since Rule 39-AA is required to be read with Rule 39-A

the former is necessarily an exception to the general rule in al
ot her el ections conducted under the RP Act, 1951 by the

El ecti on Conmi ssion. The norm has been, prior to the

i mpugned anendnent, that the voting shall be by a secret

ballot, in which all concerned, including the electors are
expected to preserve the sanctity of the vote by keeping it
secret. But as already observed, the privilege to keep the vote
secret is that of the elector who may choose ot herwi se; that is
to say, he nay opt to disclose the manner in which he has cast
his vote but he cannot be conpelled to disclose the nmanner in
whi ch he has done so, except in accordance with the |law on

the subject which ordinarily conmes-into play only in case the
election is chall enged by way of el ection petition before the
High Court. 1In the case of election to the Council of States, in
the post amendnment scenari o, the norm has undergone a

change, in that the political party to which a particular

menber of the Legislative Assenbly of the State belongs is
entitled to ascertain through fornmally appointed authorized
agent deputed at the polling station the nmanner in which the
menber in question, who is an el ector for such purposes, has
exerci sed his franchise. The exception applies only to such
nenbers of the Legislative Assenbly, as are nenbers of a
political party and not to all nenbers across the board. The
voter at such an election my refuse to show his vote to the

aut hori zed agent of his political party, but in such an event he
forfeits his right to vote, which is cancelled by the Presiding
Oficer of the poling station on account of violation of the

el ecti on procedure.

The effect of the amended Rules, thus, is that in elections

to the Council of States, before the elector inserts the ball ot
paper into the ballot box, the authorized agent of the politica
party shall be allowed to verify as to whom such an el ector
casts his vote. |n case such an elector refuses to show his

mar ked bal | ot paper, the sane shall be taken back and will be
cancel l ed by the Presiding Officer on the ground that the
voting procedure had been violated. There is, therefore, a
conpul sion on the voter to show his vote.

But then, the above rules are only in furtherance of the

obj ect sought to be achieved by the inmpugned anendnent.

Rat her, the rules show, the open ballot systemput in position
does not mean open to one and all. It is only the authorized
agent of the political party who is allowed to see and verify as
to whom such an el ector casts his vote. The prerogative
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remains with the voter to choose as to whether or not to show
his vote to the authorized agent of his party.

Voting at elections to the Council of States cannot be

conpared with a general election. In a general election, the

el ectors have to vote in a secret manner wi thout fear that their
votes woul d be disclosed to anyone or would result in

victim zation. There is no party affiliation and hence the choice
is entirely with the voter. This is not the case when el ections
are held to the Council of States as the electors are elected
menbers of the |egislative assenblies who in turn have party
affiliations.

The el ectoral systens world over contenplate variations.

No one yardstick can be applied to an electoral system The
guesti on whether election is direct or indirect and for which
house nmenbers are to be chosen is a relevant aspect. Al over
the world in denocracies, menbers of the House of
Representati ves are chosen directly by popul ar vote. Secrecy
there i's a nust and insisted upon; in representative

denocracy, particularly to upper chanber, indirect neans of

el ecti on ‘adopted on party lines is well accepted practice.

In "Australian Constitutional Law' [2nd Edition) by

Faj genbaum and Hanks, it is stated at page 51, that:

"Section 24 of the Australian Constitution
enbodi es three principles, i.e.
representative denocracy, direct popul ar

el ection and character of the House of
representative denocracy predicates
enfranchi sement of the electors, the

exi stence of an el ectoral system-capable
of giving effect to the selection of their
representatives and bestowal of |egislative
functions upon representatives sel ected.
The extent of franchise cones under the
headi ng "enfranchi senent of electors".

The el ectoral systemwi th innunerable
details including voting nethods and
qualifications of representatives as well
as proportional representation in different
forms etc. are maters in which there
cannot exist a set fornmula said to be
consistent with the representative
denocracy. The wi de range of |egislative
functions which a | egislature may

possess nust be given due wei ghtage in
such matters. Representative denocracy
covers an entire spectrumof politica
institutions, each differing in countless
respects. However, at no point of tine

wi thin such spectrum does there exist a
single requirenent so essential so as to
be determ native of the existence of
Represent ati ve Denocracy. Section 24 of
the Australian Constitution provides for

di rect choice of nenbers by the people.
The existence of variations in the

nunber of persons or voters in the

el ectoral division within a State does not
detract fromthe description of the House
of Representatives or the Senate or the
existing electoral system Proportionality
is an el enment of "choosing of nenbers"
whereas qualification is different fromthe
concept of ’'choosing of menbers’.

Section 30 of the Australian Constitution
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refers to qualifications of electors.
Section 24 of the Australian Constitution
deal s with choosing of nmenbers in which
there is an elenent of proportionality.
Proportional representation is the system
of voting." (enphasis supplied)

Sections 8, 24, 30 and 128 of the Australian Constitution
are as under:
" 8. The qualification of electors of
senators shall be in each State that
which is prescribed by the Constitution,
or by the Parlianent, as the qualification
for electors of nenmbers- of the House of
Representati ves but in the choosing of
senators each el ector shall vote only
once.

24, The House of Representatives shal
be conposed of nenbers directly chosen

by the peopl e of the Conmonweal th, and

t he nunber of such nenbers shall be, as
nearly as practicable, twi ce the nunber of
the senators.

The nunber of nenbers chosen in
the several States shall be in proportion
to the respective nunmbers of their people,
and shall, until the Parlianent otherw se
provi des, be detern ned, whenever
necessary, in the follow ng manner: -

(i) A quota shall be ascertained by
di vi di ng the nunber of the people of the
Conmmonweal t h, as shown by the | atest
statistics of the Commonweal th, by tw ce
the nunmber of the senators;

(ii) The nunber of nenbers to be
chosen in each State shall be determ ned
by dividing the nunber of the people of
the State, as shown by the | atest
statistics of the Commonweal th, by the
quota; and if on such division there is a
remai nder greater than one-half of the
guota, once nore nenber shall be

chosen in the State

But notwi thstandi ng anything in
this section, five nmenbers at |east
shal | be chosen in each Oigina
State.

30. Until the Parlianent otherw se
provides, the qualifications of electors of
nmenbers of the House of Representatives
shall be in each State that which is
prescribed by the law of the State as the
qualification of electors of the nore

numer ous House of Parlianent of the

State; but in the choosing of nenbers

each el ector shall vote only once

128. This Constitution shall not be
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altered except in the follow ng nmanner:

The proposed |aw for the alteration
t hereof nust be passed by an absol ute
majority of each House of the Parlianent,
and n not less than two, nor nore than
six nonths after its passage through both
Houses the proposed | aw shall be
submitted in each State and Territory to
the electors qualified to vote for the
el ecti on of nenbers of the House of
Repr esent ati ves.

But if either House passes any such
proposed | aw by an absolute majority,
and the other House rejects or fails to
pass it or passes it wth any anendments
to which the first-nentioned House w ||
not agree, and if after an interval of three
nmont hs the first-menti oned House in the
same or the next session again passes
the proposed | aw by an absolute najority
with or without any anmendment which
has been nmade or agreed to by the other
House, and such other House rejects or
fails to pass it or passes it with any
amendnment to which the first-mentioned
House will not agree, the Governor
CGeneral may subnmit the proposed law as
| ast proposed by the first-nmentioned
House, and either with or w thout any
amendnment s subsequently agreed to by
both Houses, to the electors in each State
and Territory qualified to vote for the
el ection of the House of Representatives.

When a proposed law is submtted
to the electors the vote shall be taken in
such manner as the Parlianent
prescribes. But until the qualification of
el ectors of menbers of the House of
Repr esent ati ves becones uniform
t hroughout the Commonweal th, only one-
hal f the electors voting for and agai nst
the proposed | aw shall be counted in any
State in which adult suffrage prevails.

And if in a majority of the States a
majority of the electors voting approve the
proposed law, and if a majority of all the
el ectors voting al so approve the proposed
law, it shall be presented to the
Governor-General for the Queen’s Assent.

No alternation dimnishing the
proportionate representation of any State
in either House of the Parliament, or the
m ni mum nunber of representatives of a
State in the House of Representative, in
i ncreasing, dimnishing, or otherw se
altering the limts of the State, or in any
manner affecting the provisions of the
Constitution in relation thereto, shal
becone | aw unl ess the majority of the
el ectors voting in that State approve the
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proposed | aw.

In this section, "Territory" neans
any territory referred to in section one
hundred and twenty-two of this
Constitution in respect of which there is
in force alaw allowing its representation
in the House of Representatives."

Section 24 is quite simlar to Article 80(4) and Section 30
to Article 84 of our Constitution

In the case of Judd v. Mkeon reported in (1926) 38

CLR 380 at page 385, it is stated as follows:

"The extent of franchise in a denocracy is
a matter of fundanental inportance. The
pur pose behi nd section 24 of the
Australian Constitution is to ensure that
the menmbers of the Senate are chosen
directly by popul ar vote and not by

i ndi rect means, such as, by the

parliament or the |egislative assenbly or
by the executive or by an el ectoral
college. Section 24 of the Australian
Constitution says that the nmenbers of

the Senate shall be chosen by the peopl e,
whi ch neans, by people qualified to vote."
(enphasi s suppli ed)

In the case of King v. Janes reported in (1972) 128 CLR
221 at page 229, it has been held as foll ows:

"The fact that the world 'people” is used in
section 24 of the Australian Constitution

in contra-distinction to the word "elector"
in Sections 8, 30 and 128 shows that the
framers of the Constitution drafted

Section 24 with the idea of providing in
that section the manner of choosing

rat her than enphasi zing the peopl e who

were to choose." (enphasis supplied)

In indirect election, when | aw provi des for open ball ot
system to decide whether it anpbunts to a denial to vote or it
ensures party discipline, useful reference can be made to the
j udgrment of Supreme Court of South Africa in the case of

New National Party of South Africa v. Governnment of the
Republic of South Africa & Anr. reported in 1999 (3) SA

191, head note whereof reads as under

"Hel d (per Yacoob J; Chaskal son P. Langa
DP, Ackermann J, Gol dstone J, Madal a J.
Mokgoro J and Sachs J Concurring) that

the right to vote was indispensable to,
and enpty without, the right to free and
fair elections; the latter gave content and
meaning to the forner. The right to free
and fair elections underlined the

i nportance of the exercise of the right to
vote and the requirenment that every

el ection should be fair had inplications
for the way in which the right to vote
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could be given nore substantive content
and legitimately exercised. Two of these
i mplications were material for the present
case: each citizen entitled to do so nust
note vote nore than once in any el ection
and any person not entitled to vote nust
not be permtted to do so. The extent to
whi ch these deviations occurred woul d
have an inpact on the fairness of the
election. This meant that the regul ation
of the exercise of the right to vote was
necessary so that these deviations could
be elimnated or restricted in order to
ensure proper inplenmentation of the right
to vote. (Paragraph (12) at 201A/ B-D)
Hel d, further (per Yacoob J; Chaskal son
P, Langa DP, Ackermann J, Col dstone J,
Madal a J, Mkgoro J and Sachs J
concurring; OReganJ dissenting), that
the right to vote contenpl ated by section
19(3) of the Constitution was therefore a
right to vote in free and fair elections in
terns of an el ectoral "system prescribed
by national I egislation which conplied
with the requirenents laid down by the
Constitution. The details of the system
were left to Parliament. The national

| egi sl ati on which prescribed the electora
system was the El ectoral Act. (Paragraph
(14) at 2020 DD E)"

(enphasi s suppl i ed)

It shows that the right to vote in'freeand fair elections’ is
always in terms of an el ectoral system prescribed by nationa

| egi sl ati on. The right to vote derives its colour fromthe right
to "free and fair elections’; that the right to vote is enpty
without the right to 'free and fair elections’. It is the concept
"free and fair elections’ in ternms of an electoral system which
provi des content and neaning to the 'right tovote .~ In other
words, 'right to vote’ is not an ingredient of the free and fair
elections. It is essential but not the necessary ingredient.

In the aforesaid case, the dispute was whether the

El ectoral Act could prescribe only one specific nmeans as proof

of enrolment on the voters roll for voting. Under Electoral Act,
|.D. card was prescribed as the only proof of enrol ment on the
voters roll. This was challenged. Rejecting the objection, the
Constitutional Court through Yacoob, J, on behalf of the
nmajority hel d:

[10] The aspect of the Electoral Act in
i ssue regulate the way in which citizens
must register and vote. The question
whi ch must be answered is whether these
requi renents constitute an infringenent
of the right to vote. This can only
properly be done in the context of an
anal ysis of the nature, anbit and

i mportance of the right in question, the
ef fect and inportance of other related
constitutional rights, the inter-
relationship of all these rights, the

i mportance of the need for an effective
exercise of the right to vote and the

of
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degree of regulation required to facilitate
the effective exercise of the right.

[ 11] The Constitution effectively confers
the right to vote for |egislative bodies at
all levels of governnent only on those

South African citizens who are 18 years

or older. It nust be enphasized at this
stage that the right to vote is not

avail abl e to everyone in South Africa
irrespective of age or citizenship. The

i mportance of the right to vote is self-

evi dent and can never be overstated.

There is however no point in bel abouring

its inmportance and it is sufficient to say
that the right is fundanental to a

denocracy for without it there can be no
denocracy. But the nere existence of the
right to vote w thout proper arrangenents
for its effective exercise does nothing for a
denocracy; it is both enpty and usel ess.

[12] The Constitution takes an inportant
step in the recognition of the inportance
of the right to exercise the vote by
providing that all South African citizens
have the right to free, fair and regular
elections. It is to be noted that all South
African citizens irrespective of their age
have a right to these elections. ~ The right
to vote is of course indispensable to, and
enpty without, the right to free and fair
el ections; the latter gives content and
nmeaning to the forner. The right to free
and fair elections underlines the

i mportance of the exercise of the right to
vote and the requirenment that every

el ection should be fair has inplications
for the way in which the right to vote can
be given nore substantive content and
legitimately exercised. Two of these
inmplications are material for this case:
each citizen entitled to do so nust note
vote nore than once in any el ection; any
person not entitled to vote nust not be
permitted to do so. The extent to which
these deviations occur will have an

i mpact on the fairness of the election
This means that the regulation of the
exercise of the right to vote is necessary
so that these deviations can be

elimnated or restricted in order to ensure
the proper inplenentation of the right to
vot e.

[13] The Constitution recognizes that it
is necessary to regul ate the exercise of
the right to vote so as to give substantive
content to the right. Section 1(d)

contenpl ates the exi stence of a nationa
conmon voters roll. Sections 46(1),

105(1), and 157(5) of the Constitution al
make significant provisions relevant to

the regul ation of the exercise of the right
to vote. Their effect is the foll ow ng:
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(a) Nati onal , provincial and municipa
el ections nust be held in terms of an

el ectoral system which nust be

prescri bed by national |egislation.

(b) The el ectoral systemmust, in
general, result in proportiona
representation.

(c) El ections for the national assenbly
nmust be based on the national common

voters roll

(d) El ections for provincial |egislatures

and muni ci pal councils nust be based on
the province's segnment and the

muni ci pality’'s segnment of the nationa
conmon voters-roll respectively.

The existence of, and the proper
functioning of a voters roll, is therefore a
constitutional requirenent integral both
to the el ections mandated by the
Constitution and to the right to vote in
any of them

[ 15] The requirement that only
those persons whose names appear on
the national voters roll may vote, renders
the requirenent that South African
citizens nust register before they can
exercise their vote, a constitutiona
i mperative. It is a constitutiona
requi rement of the right to vote, and not
alimtation of the right.

[16] The process of registration and
voting needs to be managed and
regul ated in order to ensure that the
el ections are free and fair. The creation
of a Conmi ssion to manage the el ections
is a further essential though, not
sufficient ingredient in this process. 1In
order to understand the enormity of the
problem one has just to picture the
specter of mllions of South Africans
arriving at registration points or voting
stations armed with all manner of
evidence and that they are entitled to
register or to vote, only to have the
registration or electoral officer sift
through this evidence in order to
det ermi ne whet her or not each of such
persons is entitled to register or to vote.
It is to avoid this difficulty that the
El ectoral Act makes detail ed provisions
concerning regi stration, voting and
related matters including the way in
which voters are to identify thenselves in
order to register on the comobn voters
roll and to vote.

[17] The detail ed provisions of the
El ectoral Act serve the inportant purpose
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of ensuring that those who qualify for the
vote can register as voters, that the
nanes of these persons are placed on a
nati onal common voters roll, and that

each such person exercises the right to
vote only once. Sone form of easy and
reliable identification is necessary to
facilitate this process. It is in this context
that the statutory provision for the
production of certain identity documents
must be | ocated. The absence of such a
provi sion could render the exercise of the
right to vote nugatory and have grave
inmplications for the fairness of the

el ections. The legislature is therefore
obliged to nake such a provision.

The nature of the enquiry

[18] The appel | ant di d not dispute
that proof of identity and citizenship for
regi stration, and proof of enrol ment on
the voters roll for voting, are necessary
conponents of the electoral system
contenpl ated by the Constitution. Wat
was di sputed was whether the El ectora
Act could prescribe that the only neans
for such proof was a bar-coded ID or TRC
for registering and a bar-coded I'Dor TIC
for voting. The subm ssions on behal f of
the appel |l ant were advanced at two
levels. In the first place, it was contended
that the relevant provisions on their face
and evaluated in relation to the
constitutional right to vote infringe this
right. The question of the facia
i nconsi stency of the inpugned provisions
with the right to vote and the right to free
and fair elections as encapsulated in the
Constitution nust be addressed both in
relation to the rationality of the provision
and to whether it infringes the right.

Al though it was specifically nentioned in
response to questions by a nenber of the
Court that the appellant relied on facia
i nconsi stency, no substantial argunent
was advanced in support of such a
contention. Secondly, the argument was
that the consequences of the

docunentary requirenments constituted a
denial of the right to vote to mllions of
South African citizens who were not in
possessi on of the bar-coded ID. Many of
these persons (mllions of people), so it
was argued, would not be able to vote for
a variety of inter-related reasons. The
subm ssi ons were that the Departnent of
Hone Affairs (the departnent), charged
with the responsibility of issuing these
docunents, did not have the capacity to
produce themtineously, that the cost of
acquiring the docunments constituted a
real inpedinment and that potential voters
were not aware, or had not been nade
sufficiently aware, of the documentary
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requirenents to enable themto apply for
the docunents in tine. It was contended

in this context that South African citizens
who were in possession of identity
docunents issued pursuant to |egislation
whi ch was operative before the 1986 Act
cane into force ought to have been

all owed to use them

[19] It is to be enphasized that it is
for Parliament to determ ne the neans by
whi ch voters nust identify thensel ves.
This is not the function of a court. But
this does not mean that Parliament is at
large in deternmining the way in which the
el ectoral schene is to be structured.
There are inportant saf eguards ai ned at
ensuring appropriate protection for
citizens who desireto exercise this
foundational right. The first of the
constitutional constraints placed upon
Parliament is that there must be a
rati onal relationship between the schene
which it adopts and the achi evenent of a
| egi ti mat e governmental purpose.
Par| i ament cannot act’ capriciously or
arbitrarily. The absence of such a
rati onal connection will result in the
nmeasur e being unconstitutional. ~An
obj ector who chal |l enges the electora
schene on these grounds bears the onus
of establishing the absence of a legitinmate
gover nment purpose, or the absence of a
rational relationship between the
nmeasure and that purpose.

[ 20] A second constraint is that the
el ectoral schenme nust not infringe any of
the fundanmental rights enshrined in
chapter 2 of the Constitution. The onus
is once again on the party who all eges an
i nfringenment of the right to establish it.
The contention in this appeal is that the
i mpugned provisions of the Electoral Act
constitute a denial of the right to vote to-a
substantial nunber of South African
citizens. Any schene designed to
facilitate the exercise of this right carries
with it the possibility that sone people

will not conply with its provisions. But
that does not make the schene
unconstitutional. The decisive question

whi ch arises for consideration in this
case is the followi ng: when can it
legitimately be said that a |egislative
neasur e designed to enabl e people to

vote in fact results in a denial of that
right? Wat a party alleging that an Act
of Parlianment has infringed the right to
vote is required to establish in order to
succeed will energe in the process of
answering this question.

[ 21] The exercise to be carried out
by a court entails an eval uation of the
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consequences of a statutory provision in
the process of its inplenentation which
occurs at some tinme in the future. It is
necessary, at the outset of the enquiry, to
determ ne the nature of the consequence
that is inmperm ssible. The consequence
that will be inpermssible in the present
case can best be determ ned by focusing

on the question as to what Parlianment

must achieve. Parliament nust ensure

that peopl e who woul d ot herwi se be

eligible to vote are able to do so if they
want to vote and if they take reasonabl e
steps in pursuit of the right to vote. Mre

cannot be expected of Parlianent. It
follows that an inperm ssible
consequence will ensue if those who w sh

to vote and who take reasonabl e steps in
pursuit of the right, are unable to do so.

[22] It is necessary to deternine the
circunstances that are to be taken into
account in deciding whetherthe
i mpugned provisions infringe the right to
vote. There are two possibilities. A court
can nake an evaluation in the |ight of the
ci rcunst ances pertaining at the tinme the
provi si ons were enacted, or those which
exi st at sone | ater date when the
constitutionality of the provisions are
chal | enged. This Court has adopted an
obj ective approach to the issue of the
constitutionality of statutory provisions.
A pre-existing | aw becones invalidto the
extent of its inconsistency withthe
Constitution, the nmonent the
Constitution cones into force. It is
irrelevant that this Court nmay declare it
to be inconsistent only several years
later. Simlarly, a statutory provision
which is passed after the constitution
cones into operation is invalid to the
extent of its inconsistency with the
Constitution, the nmonent the provision is
enacted. This is so regardless of the fact
that its invalidity is only attacked, or the
concrete circunmstances that formthe
basis of the attack only beconme apparent,
long after its enactnment. Consistent with
this objective approach to statutory
invalidity, the circunstances which
become apparent at the time when the
validity of the provision is considered by a
court are not necessarily irrelevant to the
guestion of its consequential invalidity.
However, a statute cannot have |inping
validity, valid one day, invalid the next,
dependi ng upon changi ng circumnst ances.

Its validity nmust ordinarily be determ ned
as at the date it was passed.

Nevert hel ess, the inplenentation of an

Act which passes constitutional scrutiny

at the time of its enactment, nmay well

give rise to a constitutional conplaint, if,
as a result of circunstances which
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beconme apparent later, its

i mpl enentati on would infringe a
constitutional right. 1In assessing the
validity of such a conplaint, it becones
necessary to determ ne whether the

proxi mate cause of the infringenent of

the right is the statutory provision itself,
or whether the infringenment of the right

has been precipitated by sone ot her

cause, such as the failure of a

governmental agency to fulfill its
responsibilities. If it is established that
the proxi mate cause of the infringenment,
inthe light of the circunmstances, lies in

the statutory provision under

consi deration, that provision.infringes the
right. This is not a departure fromthe

obj ective approach to unconstitutionality.

It is merely a recognition of the fact that a
constitutional defect in a statutory
provision-is not always readily apparent

at the tine of its enactnent, but may

only emerge | ater when a concrete case
presents itself for adjudication

[ 23] It is necessary to apply an
obj ective test in deciding whether the Act
of Parlianment, which makes provision for
the el ectoral schene chall enged in the
present case, is valid.  Parlianent is
obliged to provide for the machinery,
nmechani sm or process that is reasonably
capabl e of achieving the goal of ensuring
that all persons who want to vote, -and
who take reasonabl e steps in pursuit of
that right, are able to do so. | concl ude,
therefore, that the Act would infringe the
right to vote if it is shown that, as at the
date of the adoption of the neasure, its
pr obabl e consequence woul d be t hat
those who want to vote would not have
been able to do so, even though they
acted reasonably in pursuit of the right.
Any schene which is not sufficiently
flexible to be reasonably capabl e of
achi eving the goal of ensuring that people
who want to vote will be able to do so if
they act reasonably in pursuit of the
right, has the potential of infringing the
right. That potential becones apparent
only when a concrete case is brought
before a court. The appellant bears the
onus of establishing that the nachinery
or process provided for is not reasonably
capabl e of achieving that purpose. As
poi nted out in the previous paragraph, it
m ght well happen that the right may be
infringed or threatened because a
governrent al agency does not perform
efficiently in the inplementation of the

statute. This will not nmean that the
statute is invalid. The renedy for this
lies el sewhere. The appellant nust fail if

it does not establish that the right is
i nfringed by the inpugned provisions in
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the manner described earlier. This Court
hel d in August and Another v. The

El ectoral Commi ssion and Ot hers that al
prisoners woul d have been effectively

di senfranchi sed wi thout constitutional or
statutory authority by the system of
voting and registration which had been
put into place by the Commi ssion. This
case is different, however, because the
al | eged di senfranchisement is said to
arise fromthe terns of the statute and
not fromthe acts or om ssions of the
agency charged with inplenenting the
statute.

[ 24] O Regan J in her dissenting
j udgrment measures the inportance of the
pur pose of the statutory provision in
relation to its effect, and asks the
guesti on whet her the el ectoral schene is
reasonable. She goes on to conclude that
the schene is not reasonable, and for
that reason, to hold that the rel evant
provi sions of the Electoral Act are
i nconsistent with the Constitution. In ny
view this is not the correct approach to
the problem Decisions as to the
reasonabl eness of statutory provisions
are ordinarily matters within the
excl usi ve conpetence of Parlianent. This
is fundanental to the doctrine of
separati on of powers and to the role of
courts in a denocratic society. Courts do
not review provisions of Acts of
Parliament on the grounds that they are
unr easonable. They will do so only-if
they are satisfied that the legislation is
not rationally connected to a legitinmate
governnent purpose. In such
ci rcunst ances, review is conpetent
because the legislation is arbitrary.
Arbitrariness is inconsistent with the rule
of law which is a core value of the

Constitution. It was within the power of
Parliament to determni ne what schene
shoul d be adopted for the election. |If the

| egi sl ation defining the schene is

rational, the Act of Parliament cannot be
chal | enged on the grounds of

"unreasonabl eness". Reasonabl eness wil |
only becone relevant if it is established
that the schene, though rational, has the
effect of infringing the right of citizens to
vote. The question would then arise

whether the limtation is justifiable under
the provisions of section 36 of the
Constitution, and it is only as part of this
section 36 enquiry that reasonabl eness
becormes relevant. It follows that it is
only at that stage of enquiry that the
guesti on of reasonabl eness has to bhe
considered. The first question to be

deci ded, therefore, is whether the schene
prescribed by the El ectoral Act is

rational
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Rationality of the statutory
provi si ons

[ 25] It is, in my view, convenient to
det er mi ne whet her the inpugned
provisions are rationally related to a
| egiti mat e governnental purpose in two
stages. The first part of the enquiry is
whet her a facial analysis of the provisions
inissue, inrelation to the Constitution
has been shown to lack rationality; the
second i s whether these provisions can
be said to be arbitrary or capricious in
the light of certain circunmstances existing
as at the date of the adoption of the
stat ute.

Ef f ect of the rel evant circunstances

[ 28] The facial “anal ysi s
denonstrates that the statutory
provi sions asserting the disputed
docunentary requirements are rationally
related to the |egiti mate governnenta
pur pose of ensuring the effective exercise
of the right to vote, | wll now exam ne
whet her the di sputed neasures can be
said to be arbitrary or capricious-in the
[ ight of the circunstances which
according to the appellant, were
rel evant."

It is, therefore, evident that the right to vote is a concept
which has to yield to a concept of the attainment of free and
fair elections. The nature of elections, nanely, direct or
indirect, regulates the concept of right to vote. "Were

el ections are direct, secret voting is insisted upon. Were

el ections are indirect and where nenbers are chosen by

i ndi rect means, such as, by parlianent or by |egislative
assenbly or by executive, then open ballot can be introduced

as a concept under the electoral systemof voting. |In the case
of direct elections, nenbers are chosen directly by popular

vote which is not the case under indirect elections. Therefore,
it cannot be said that the concept of open ballot woul d defeat
the attainment of free and fair elections. In the present case,
the question of denial of right to vote would be self inflicted
only on the nenber of the Legislative Assenbly declining to
show his vote to the authorized representative of the party. |If
a M.A casts a vote in favour of any person he thinks
appropriate and shows his vote to the authorized

representative of the political party to which he bel ongs, Rules
do not contenpl ate cancel |l ati on of such a vote.

It cannot be forgotten that the existence of politica

parties is an essential feature of our Parlianmentary denocracy
and that it can be a matter of concern for Parliament if it finds
that electors were resorting to cross voting under the garb of
consci ence voting, flouting party discipline in the nane of
secrecy of voting. This would weaken the party discipline over
the errant Legislators. Political parties are the sine qua non of
Parlianmentary denpcracy in our country and the protection of
party discipline can be introduced as an essential feature of
the purity of elections in case of indirect elections.
Parliamentary Denocracy and nulti party system are an
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i nherent part of the basic structure of Indian Constitution. It
is political parties that set up candi dates at an el ecti on who
are predom nantly el ected as Menbers of the State

Legi sl atures. The context in which General Elections are held,
secrecy of the vote is necessary in order to maintain the purity
of the Election system Every voter has a right to vote in a free
and fair manner and not disclose to any person how he has

voted. But here we are concerned with a voter who is el ected

on the ticket of a political party. |In this view, the context
entirely changes.

That the concept of ’'constituency-based representation’ is
different from’ proportional representation’ has been

el oquently brought out in the case of United Denbcratic

Moverrent v. President of the Republic of South Africa and

QO hers reported in 2003 (1) SA 495, where the question

bef ore the Supreme Court was: whether ’'floor crossing was
fundanental to the Constitution of South Africa. In this
judgnment the concept of proportional representation vis-‘-vis
constituency-based representation is highlighted. The

rel evant ‘passages fromthe said judgnent read as under

" 24. The first question that has to be
consi dered is the neani ng of the phrase

"a multi-party system of denocratic
government" in the /context of section 1(d)
of the Constitution. /It clearly excludes a
one-party state, or a system of

government in which a limted nunber of
parties are entitled to conpete for office.
But is that its only application?

25. The phrase is not a termof Article
We were referred to no authority on
political science or the South African
Constitution that offers a meaning of

these words. Nor can any assistance be

gl eaned from conmmentaries on the South
African Constitution. Mst authors seem
to regard the neani ng of the phrase to be
self-evident and to require no expl anation
beyond the words thensel ves.

26. A multi-party denocracy
contenplates a political order in which it
is permissible for different politica
groups to organi ze, pronote their views
through public debate and participate in
free and fair elections. These activities
may be subjected to reasonable

regul ati on conpatible with an open and
denocratic society. Laws which go

beyond that, and which underm ne nulti-
party denocracy, will be invalid. What
has to be decided, therefore, is whether
this is the effect of the disputed

| egi sl ati on.

27. The applicants contend that the
proportional representation systemis an
integral part of the Constitution, that the
purpose of the ante-defection provision is
to protect this systemand that any
interference with these provisions is an
interference with the multi-party system

of denmpcratic governnent contenplated
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by section 1(d) of the Constitution.

Proportional Representation

28. In support of this contention
reliance was placed by the applicants on
constitutional principle VIII which was

one of the principles with which the
Constitution had to conply.
Constitutional principle VIIl provides:

"There shall be representative
government enbracing mul ti-party
denocracy, regular elections, universa
adult suffrage, a conmon voters’' roll
and, in general, proportiona
representation.”

29. Significantly, however, section 1(d)
of the Constitution incorporates all the
provi sions of constitutional principle VIII
save for the last requirenment that refers
to proportional representation. |If it had
been contenpl ated that proportiona
representati on shoul d be one of the
founding values it is difficult to
under st and why those words were

omtted fromsection 1(d). Textually,
proportional representation is not

i ncluded in the founding values. Nor, in
our view, can it be inplied as a

requi rement of nulti-party denocracy.

There are many systens of multi-party
denocracy that do not have an electora
system based on proportiona

representation.

30. The applicants contend, however,
that an anti-defection provision is an
essential conponent of an el ectora

system based on proportiona
representation. This, so the contention
goes, is necessary to ensure that the
results of an election are not affected by
the defection of persons who gained their
seats in a legislature solely because of
their position on the party list. It is the
party, and not the nenbers, which is
entitled to the seats, and if a menber is
allowed to defect, that distorts the
proportionality that the system was

desi gned to achi eve.

31. There is a tension between the
expectation of voters and the conduct of
nmenbers el ected to represent them

Once el ected, nmenbers of the |egislature

are free to take decisions, and are not
ordinarily liable to be recalled by voters if
the decisions taken are contrary to
conmitrents nade during the el ection

canpai gn.

32. It is often said that the freedom of
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el ected representatives to take decisions
contrary to the will of the party to which
they belong is an essential el enent of
denocracy. |ndeed, such an argument

was addressed to this Court at the tine of
the certification proceedi ngs where

obj ection was taken to the transitiona

ant e-def ection provision included in
Schedule 6 to the Constitution. It was
contended that submitting legislators to
the authority of their parties was inimca
to

"account abl e, responsive, open
representative and denocratic

government; that universally accepted
rights and freedons, such as freedom of
expression, freedom of association, the
freedomto nake political choices and the
right to stand for public office and, if
el ected, to hold office, are undernined;
and that the anti-defection clause
mlitates against the principles of
"representative governnment’, ’appropriate
checks and bal ances to ensure
accountability, responsiveness and
openness’ and ’'denocratic
representation ."

33. This Court rejected that subm ssion
hol di ng:

"Under a list systemof proportiona
representation, it is parties that the

el ectorate votes for, and parties which
must be accountable to the el ectorate. A
party which abandons its manifesto in a
way not accepted by the el ectorate woul d
probably | ose at the next election. In
such a system an anti-defection clause is
not inappropriate to ensure that the wll
of the electorate is honoured. An

i ndi vi dual menber renmains free to foll ow
the dictates of personal conscience. This
is not inconsistent with denocracy.

\005. An ante-defection clause enables a
political party to prevent defections of its
el ected nenbers, thus ensuring that they
continue to support the party under

whose aegis they were elected. It also
prevents parties in power fromenticing
menbers of small parties to defect from

the party upon whose |ist they were

elected to join the governing party. |If this
were permtted it could enable the

governing party to obtain a specia

majority which it might not otherw se be
able to muster and which is not a

reflection of the views of the electorate.
Thi s obj ection cannot be sustained."

34. It does not follow fromthis,
however, that a proportiona
representati on systemw thout an ante-
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defection clause is inconsistent with
denocracy. It may be that there is a
closer link between voter and party in
proportional representation el ectora
systens than may be the case in
constituency-based el ectoral systens,
and that for this reason the argunent
agai nst defection nmay be stronger than
woul d be the case in constituency-based
el ections. But even in constituency-
based el ections, there is a close link
bet ween party menbership and el ection
to a legislature and a nmenber who
defects to another party during the life of
a legislature is equally open to the
accusation that he or she has betrayed
the voters.

47. The fact that a particul ar system
operates to the disadvantage of particular
parties does not nmean that it is
unconstitutional. For instance, the

i ntroduction of a constituency-based
system of el ections may operate to the
prejudice of snmaller parties, yet it could
hardly be suggested that such a systemis
i nconsi stent with denmocracy. |f defection
is pernmissible, the details of the

| egi sl ation must be | eft to Parliament,
subj ect always to the provisions not being
inconsistent with the Constitution. The
mere fact that Parliament decides that a
threshold of 10%is necessary for
defections froma party, is not in-our view
i nconsi stent with the Constitution.

Rul e of |aw

55. Qur Constitution requires legislation
to be rationally related to a legitimte
government purpose. If not, it is
inconsistent with the rule of |aw and

i nvalid.

68. In the pharnaceuticals

Manuf acturers case it was pointed out
that rationality as a m ni num

requi rement for the exercise of public
power ,

"does not nmean that the courts can or
shoul d substitute their opinions as to
what is appropriate, for the opinions of
those in whomthe power has been

vested. As long as the purpose sought to
be achi eved by the exercise of public
power is within the authority of the
functionary, and as long as the
functionary’s decision, viewed objectively,
is rational, a court cannot interfere with
the decision sinply because it disagrees
with it or considers that the power was
exerci sed i nappropriately.”

This applies also and possibly with
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greater force to the exercise by
Parlianment of the powers vested in it by
the Constitution, including the power to
amend the Constitution.

71. The final issue with regard to the
foundi ng values and rule of lawrelates to
the filing of vacant seats. Menbers

el ected on party lists are subject to party
discipline and are liable to be expelled
fromtheir party for breaches of

discipline. |If that happens they cease to
be menbers of the | egislature.

72. Def ecti ng nembers who formor join
anot her party becone subject to that

party’ s discipline and are equally liable to
expul sion for breaches of discipline.

Thus, if ‘a defecting nmenber is

subsequently expelled fromhis or her

new party, or if a menber dies, provision
has to be nade for how the vacant seats

are to be fill ed.

75. In the result the objection to the
four Acts on the grounds that they are

i nconsi stent with the foundi ng val ues

and the Bill of R ghts must fail. That
makes it unnecessary to consider

whet her such provi sions can be anended

by i nference, or whether it is necessary if
that be the purpose of an amendnent, to
draw attention to this in the section 74(5)
notices, and to state specifically that the
provi sions of section 74(1) or 74(2), as the
case may be, are applicable to such
amendnents. "

The di stinguishing feature between 'constituency-based
representation’ and ’proportional representation in a
representative denocracy is that in the case of the list system
proportional representation, nenbers are elected on party
lines. They are subject to party discipline. They are liable to
be expelled for breach of discipline. Therefore, to give effect to
the concept of proportional representation, Parlianent can
suggest 'open ballot’. In such a case, it cannot be said that
"free and fair elections’ would stand defeated by ’'open ballot’.
As stated above, in a constituency-based election it is the
peopl e who vote whereas in proportional representation it is
the elector who votes. This distinction is indicated also in the
Australian judgment in King v. James (supra). In
constituency-based representation, 'secrecy’ is the basis
whereas in the case of proportional representation in a
representative denocracy the basis can be 'open ballot’ and it
woul d not violate the concept of "free and fair elections’ which
concept is one of the pillars of denocracy.

Further, every vote on a notion inside the House is by an
open ballot. The el ection of a Speaker, Deputy Speaker of the
House of the People and the Deputy Chairperson of the

Council of States is by a division which is a system of open
ball ot. Reference nay be made in this respect to Rule 7, 8,
364, 365, 367, 367A, 367AA and 367B of Rules of Procedure

and the Conduct of Business in the Lok Sabha and Rul e 7,
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252, 253 and 254 of Rules of Procedure and Conduct of

Busi ness in the Council of States.

In above view, the justification of the inpugned

amendnment on the reasoning that open voting eradicates the

evil of cross-voting by el ectors who have been elected to the
Assenmbly of the particular State on the basis of party

nom nati on cannot be lightly brushed aside.

The submi ssion on behalf of the Petitioners fails to take

into account the distinction between direct elections and
indirect elections. This is not a case of direct election by an
i ndi vidual voter in any particular election. This is a case of
indirect election by nmenbers of the Legislative Assenbly who
owe their menbership to the Legislative Assenbly havi ng been

el ected by reason of their being sponsored and pronoted by

the political parties concerned.

The contention that the right of expression of the voter at

an election for the Council of States is affected by open ball ot
is not tenable, as an elected M.A woul d not face any

di squalification fromthe Menbership of the House for voting

in a particular manner. He nmay at the nost attract action from
the political party to which he bel ongs. Being a Menber of the
political party on whose ticket he was elected as an MA, in
the first place, he is generally expected to follow the directions
of the party, which s one of the basic political units in our
denocr acy.

Si nce the amendnent has been brought in-on the basis

of need to avoid cross voting and wi pe out evils of corruption
as also to maintain the integrity of our denocratic set-up, it
can also be justified by the State as a reasonable restriction
under Article 19(2) of the Constitution, on the assunption that
voting in such an el ection ampunts to freedom of expression
under Article 19(1)(a) of the Constitution

Even if we were to cast aside the view taken in N P.

Ponnuswani and proceed on the assunption‘that right to

vote is a constitutional right, expanding the view taken in the
case of People’s Union for Civil Liberties, there can be no
denial of the fact that the nanner of voting in the election to
the Council of States can definitely be regulated by the
Statute. The Constitution does not provide that voting for an

el ection to the Council of States shall be by secret ballot. The
voting for an election to the Council of States till now was by
secret ballot due to a | aw nade by Parliament. 1t cannot be
said that secret ballot in all forns of elections is a
Constitutional right.

By the anendnent, the right to vote is not taken away.

Each el ected Menber of the Legislative Assenmbly of the
concerned State is fully entitled to vote in the election to the
Council of States. The only change that has come owing to the

i mpugned anendnent is that he has to disclose the way he

has cast the vote to the representative of his Party. Parlianment
would justify it as nmerely a regulatory nethod to stem
corruption and to ensure free and fair elections and nore
inmportantly to maintain purity of elections. This Court has
hel d that secrecy of ballot and purity of elections should
normal Iy co-exist. But in the case of the Council of States, the
Parlianment in its wi sdom has deened it proper that secrecy of
bal | ot shoul d be done away with in such an indirect election

to ensure purity of election.

The procedure by which an election has to be held shoul d

further the object of a free and fair election. It has been noted
by the Parlianent that in elections to the Council of States,
nmenbers el ected on behalf of the political parties msuse the
secret ballot and cross vote. It was reported that sone

menbers indulge in cross voting for consideration. It is the
duty of the Parliament to take cogni zance of such
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m sbehavi our and m sconduct and | egislate renedia

neasures for the sane. Breach of Discipline of political parties
for collateral and corrupt considerations renmoves the faith of
the people in a nulti party denocracy. The Parlianent,
therefore, necessarily legislated to provide for an open ballot. A
multi party denocracy is a necessary part of the basic
structure of the Constitution. An amendnment to | aw intended

to restore popular faith in parlianentary denocracy and in the
multi party system cannot be faulted.

The principle of secrecy is not an absolute principle. The

| egi sl ati ve Anendnment cannot be struck down on the ground

that a different or better viewis possible. It is well settled that
a challenge to Legislation cannot be decided on the basis of
there being another view which may be nore reasonabl e or
acceptable. A matter within the |egislative conpetence of the
| egislature has to be left to the discretion and wi sdom of the
latter so long as it does not infringe any Constitutiona
provision or violate the Fundanmental rights.

The secrecy of ballot is a vital principle for ensuring free
and fair ‘elections. The higher principle, however, is free and
fair elections and purity of elections. If secrecy becones a
source for corruption then sunlight and transparency have the
capacity to renmove it. W can only say that Legislation
pursuant to a legislative policy that transparency wl|l
elimnate the evil /that has crept in would hopefully serve the
| arger object of free and fair el ections.

W would like to recall the follow ng views of this Court

in Indira Nehru Gandhi v. Raj Narain: -

"672. The contention that "denocracy" is

an essential feature of the Constitution is

unassail abl e. \ 005\ 005\ 005 |f the denocratic

form of government is the cornerstone of

our Constitution, the basic feature is the

broad form of denmpbcracy that was known

to Qur Nation when the Constitution was

enacted, with such adjustnents and

nodi fications as exi genci es may demand

but not so as to | eave the nere husk of a

popul ar rule. Denbcracy is not a

dogmatic doctrine and no one can

suggest that a rule is authoritarian

because sone rights and saf eguards

avai l able to the people at the inception of

its Constitution have been abridged or

abrogated or because, as the result of a

constitutional amendment, the form of

government does not strictly conport

with some classical definition of the

concept. The needs of the nation nay cal

for severe abnegation, though never the

needs of the rulers and evol utionary

changes in the fundanental |aw of the

country do not necessarily destroy the

basi c structure of its government. What

does the law live for, if it is dead to living

needs? \ 005\ 005..."

(enphasi s suppli ed)

Thus, we do not find nmerit in any of the contentions

rai sed by the petitioners to question the Constitutional validity
of the introduction through the inpugned anmendnent of

"open ballot" systemof election to fill the seats of the
representatives of States in the Council of States.

It is provided in Article 80 (2) that allocation of seats in
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the Council of States to be filled by the representatives of
States and the Union Territories shall be in accordance with
the provisions in that behalf contained in the Fourth
Schedule. In Article 80(4), it is provided that the
representatives of each State shall be elected by the el ected
Menbers of the Legislative Assenblies of the States in
accordance with the system of proportional representation by
neans of a single transferable vote. Apart fromthis, the
Constitution does not put any restriction on the |egislative
powers of the Parlianment in this regard. The amendnments in
Sections 3, 59, 94 and 128 of the Representation of the People
Act, 1951 by the Representation of the People (Arendnent)

Act, 2003 (40 of 2003) has been nade in exercise of the

powers conferred on the Parlianment under Article 246 read

with Articles 84 and 327 and Entry 72 of the Union List of the
Seventh Schedul e to the Constitution

The inpugned anendnent does not-infringe any

Consti tutional provision. It cannot be found to be violative of
fundanental rights in Part 11l _of the Constitution. It is not
di sputed that Parlianent has legislative conpetence to enact
the anending Act. In these facts and circunstances, the

i mpugned | egi sl ati on cannot be struck down as

unconstituti onal

Al the Wit Petitions questioning the Constitutiona

validity of the amendnents brought about in the

Representati on of People the Act, 1951 through the
Representati on of the People (Anendnent) Act, 2003 (Act

No. 40 of 2003), being devoid of merits are hereby di snissed.
Interimorders stand vacated. Al parties are left to bear their
own costs.




