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Thi s appeal arises out of a judgnent of the Hi gh Court of Karnataka
uphol di ng the conviction of the appellant on the charge of Section 302 and
confirmng the death penalty inposed on the accused-appell ant.

The appel | ant - Sai banna was convicted for the nurder of his wife-
Nagama, aged about 22 years, and his daughter-Vijayal akshm , aged about
1= years. The appellant had earlier commtted rmurder of his first wfe-
Mal akawwa for which he was convicted in Sessions Case No. 32/88. Wile
the appell ant was an under trial prisoner, he came into contact with PW1-
Dattu, who was al so an under trial prisoner. PW1-Dattu is the father of the
deceased, Smt. Nagamua. The appel | ant persuaded PW1l to give his
daughter- Nagama in nmarriage to him PW1 also gave an assurance to the
appel l ant that he would try and get the appellant acquitted in the case agai nst
him Later on, PW1-Dattu was di scharged by the court. During the period of
the trial, the appellant was on bail for sonetinme and he utilised this for getting
married to Nagamma. He al so begot a fenale child Vijayal akshm from her
He was thereafter convicted in Sessions Case No. 32/88 and was handed
down a sentence of life inprisonment. Hi s appeal against conviction in that
case was dism ssed by the H gh Court of Karnataka

VWil e serving the sentence of life inprisonment, the appellant was
rel eased on parole for a period of one nonth on 19th August, 1994.. On
12t h Septenber, 1994, the appellant along with his wife, deceased Nagamm,
their child, Vijayal akshnmi, PW 21-Sharanawa, Mhantappa and ot hers went
in ajeep to the house of PW1-Dattu at Bhosga Village. They had a festivity
and a good festive nmeal. Thereafter, the appellant, Sm. Nagamm, child
Vi j ayal akshmi, PW1-Dattu, PW 21-Sharanawa and Mahant appa went to
the newly constructed house of PW 6-Hanumant happa (brother of PW1) to
sl eep there. During the night, suspecting the fidelity of his second wfe,
Nagamma, the appellant assaulted her with a janbia (“ a sort of |ong bl aded
knife used for attack or hunting) and inflicted 21%injuries. On being assaulted,
and grievously injured, she ran out of the roomand fell outside the room
where PW1 and PW21 were sleeping. The accused al so assaulted the m nor
child Vijayal akshm with the janbia and inflicted 6 injurieson her. He also
attempted to conmt suicide by inflicting injuries on his person. As a result
of the injuries inflicted, both Nagamma and m nor child Vijayal akshn died,
but the appellant survived to face the trial

The first information was | odged by PW1 at 8:15 a.m in the norning
of 13th September, 1994 with the jurisdictional police at Afzal pur. The First
Informati on Report was registered in Crime No. 59/94 for the offence under
Sections 303, 307 and 309 IPC. The police carried out investigations during
the course of which the bodies were subjected to autopsy, necessary nahazars
were carried out, weapons lying at the spot were seized, clothes of the
deceased and of the accused were al so seized. Statenents of nateria
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wi t nesses cane to be recorded after which the charge sheet was fil ed agai nst
the accused-appel | ant.

The prosecution exanmined in all 26 w tnesses and got nmarked Ex. P 1
to P24 as well as MGs. 1 to 17. PW21-Sharanawa is the nother-in-Iaw of
the younger brother of the appellant. Her evidence is nost crucial. She stated
in her evidence that a day earlier to the incident when she was in Mandewa
Village, the appellant canme there and took her along with his deceased wife-
Nagamma, deceased daughter-Vijayal akshm and PW 5- Shashi kal a to Bhosga
Village where the parental house of Naganma is situated. Wen all of them
went to the house of PW1, the appellant requested the parents of the
deceased, i.e., PW1 and PWS8, to get himreleased fromjail and they
prom sed that they would try their best to do so. Thereafter, all of themtook
di nner after which PW 21, appellant-Sai banna, deceased Nagamm, deceased
Vi j ayal akshni and Mahantappa (grand-son of PW21) went to the new house
bel onging to the brother of PW1 for sleeping during the night. The witness
stated that the appellant, his w fe-Nagamma and hi s daughter-Vijayal akshni
sl ept in one roomwhile PW21 and her grand-son, Mhantappa, slept in
anot her room As there were | ot of npbsquitoes troubling them PW21 and
Mahant appa cane out of the room where they were initially sleeping and
sl ept outside-in the verandah. In the nmiddle of the night, PW21 heard sone
noi se and came awake. She saw Sai banna-appellant assaulting his w fe
Nagama with a knife on her chest, stomach and other parts. The injured
Nagamma cane out of ‘the room shouting followed by the appellant who
continued to assault her outside the roomalso. Upon being questioned as to
why he was assaul ti ng Nagamma, the appellant gave no reply, but went inside
the room and al so assaulted his daughter Vijayal akshm and inflicted injuries
on his own person with the same weapon. All this was noticed, according to
witness PW21, as there was a chimmey | anp at the place which was burning.
The cross-exam nation of this w tness produced no such discrepanci es or
contradictions which could have led to dishelieving the witness. The tria
court and the Hi gh Court have conpletely believed this wtness, particularly,
when no ill-will or aninobsity of this wtness towards the accused was even
renotely suggested. The fact that she was the close relative of the appellant
(rmot her-in-law of the younger brother of the appellant) and that she was aged
about 70 years and woul d gain nothing by levelling a false allegation on the
appel | ant al so weighed in the courts. The other witnesses exam ned were
circunstantial wtnesses. PW. 4, 5, 6, 7, 8 9, 12 and 16 who were post-

i nci dent witnesses, who spoke about the presence of PW21 at that spot and
seeing the injuries on both the deceased and al'so on the accused. To that
extent, their evidence is corroborative. Vijayal akshm and the appellant in the
injured state were taken to a Doctor for nmedical aid. The Doctor-PW 10 had
noticed the injuries on both of them PW10 clearly opined that the injuries
found on the body of the accused were self-inflicted. The Hi gh Court
accepted the evidence of PW10 and al so noticed that the conplaints/First

I nformati on Report had been | odged without delay. Even in his statenent
under Section 313 of the Crimnal Procedure Code, the appellant admitted his
presence at the tine of the offence, but denied the other incrimnatory
circunstances put to him

Upon careful consideration of the entire material evidence, both the
Sessions Court and the High Court concurrently found that the prosecution
had proved beyond reasonabl e doubt that the accused was guilty of the

of fence under Section 302 IPC. Although, originally the accused had been
charged under Section 303 I PC, when the Sessions Court was at the stage of
sentencing, it was brought to its attention that Section 303 | PC had been
struck down as unconstitutional by this Court in Mthu v. State of Punjab .
The Sessions Court was of the view that, on the evidence, the charge of
Section 302 | PC was nade out and the appellant could be convicted of

of fence under Section 302 IPC as there was no prejudice caused to himby the
change of the charge.

The Sessions Court took the view that the case bel onged to the category
of "rarest of rare cases" and that there were no nitigating circunstances and
that the only condi gn punishnent was sentence of death. In the H gh Court,
however, there was di sagreenment between the two | earned Judges hearing the
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appeal and the confirmation reference. One | earned Judge took the view that
the appropriate punishment would be life inprisonment, while the other took
the viewthat it was a fit case in which death sentence had to be inmposed. The
case was placed before a third | earned Judge of the Hi gh Court, who took the
view that the case at hand was a "rarest of rare case" involving pre-pl anned
brutal nurders wi thout provocation and, hence, a fit case where the death
sentence i nposed by the Sessions Court had to be confirned.

The | earned counsel for the appellant and the State have taken us
through the record. W have also heard the | earned counsel on both sides and
concur with the finding of the Sessions Court as well as the Hi gh Court in
appeal that the appellant is guilty of the offence of nurder under Section 302
| PC of his wife-Nagamma and his m nor daughter-Vijayal akshnm . The
guestion is, what should be the appropriate punishnent to be inposed in this
case ?

In the case of Bachan Singh v.- State of Punjab the constitutiona

validity of the provision for death penalty was upheld. The Constitutiona
Bench poi nted out that the present |egislative policy discernible from Section
235(2) read with Section 354(3) of the Code of Criminal Procedure is that "it
is only when the cul pability assunmes the proportion of total depravity that
'special reason’ wthin the meaning of section 354(3) for inposition of the
death sentence can be said to exist". Broad illustrative guidelines of such

i nstances were also indicated therein. It was laid down that the |egislative
policy applied in section 354(3) of the Code of Crimnal Procedure is that, if a
person convicted of nurder, life inprisonnent is the rule and death sentence
an exception to be inmposed in the "rarest of the rare" cases.

In Machhi Singh v. State of Punjab it was observed that it was only
in rarest of rare cases, when the collective  conscience of the community is so
shocked that it will expect the holders of the judicial power centre to inflict
death penalty irrespective of their personal opinion as regards desirability or
ot herwi se of retaining death penalty:

A readi ng of Bachan Singh (supra) and Machhi Singh (supra)
indicates that it would be possible to take the view that the comunity may
entertain such sentinent in the following illustrative circunstances:

1. When the nmurder is conmitted in an extrenmely brutal,
grotesque, diabolical, revolting, or dastardly manner so as to
arouse intense and extreme indignation-of the community.

2. VWhen the murder is conmitted for a nmotive which evinces
total depravity and neanness; e.g. murder by hired assassin

for noney or reward; or col d-bl ooded nurder for gains of a
person vis-‘-vis whomthe nurdered is in a dom nating

position or in a position of trust; or nurder is commtted in
the course for betrayal of the notherl and.

3. When nurder of a nenber of a Schedul ed Caste or mnority
conmunity etc. is conmtted not for personal reasons but in

ci rcunst ances whi ch arouse social wath; or in cases of

"bride burning’ or 'dowy deaths’ or when nurder is

conmitted in order to remarry for the sake of extracting

dowry once again or to marry another woman on account of

i nfatuation.

4, When the crinme is enornmous in proportion. For instance
when nmultiple nmurders, say of all or alnost all the nenbers

of a family or a |arge nunber of persons of a particul ar

caste, community, or locality, are commtted.

5. When the victimof nmurder is an innocent child, or a
hel pl ess woman or old or infirmperson or a person vis-‘-vis
whom the murderer is in a dominating position, or a public
figure generally | oved and respected by the comunity.
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In Sevaka Perumal v. State of Tami| Nadu this Court cautioned:
"Undue synpathy to inpose i nadequate sentence would

do nore harmto the justice delivery systemto undermn ne

the public confidence in the efficacy of |aw and society

could not | ong endure under serious threats. |If the courts

did not protect the injured, the injured would then resort to
private vengeance. It is, therefore, the duty of every court

to award proper sentence having regard to the nature of the

of fence and the manner in which it was executed or

conmitted etc."

In Devender Pal Singh v. State of NCT of Delhi the death sentence

was uphel d by this Court on application of these broad tests by a majority of
2:1 notwi thstandi ng the dissenting view of Shah, J. holding the accused to be
i nnocent .

It is not necessary to multiply authorities which are nmere instances of
applicati'onof the tests evolved by Bachan Singh (supra) read in the light of
Machhi Singh (supra) to different fact situations. The Hi gh Court has
enunerated the followi ng circunstances in this case as indicative that it is
one of the "rarest of rare cases" where inposition of death penalty is
justified.

1. The accused was al ready convicted to life inprisonnent for
murder of his first wife Mal akawa. He committed the present

murders while he was out on parole.

2. That the nurder was the result of preplanning on his part is
evident fromthe fact that the nurder weaponis a janbia, a

hunting knife used for attack, not ordinarily available in a house.

3. Even if the accused had sone reason to suspect the fidelity of his
wi fe, which notivated himto nurder her, there could have been

absol utely no reason for killing the defencel ess child of 1= years

of age.

4. The nmurders were commtted when the victinms were hel pl ess and

asl eep.

5 No extenuating circunstances in favour of the accused were

either pl eaded or proved.

The | earned counsel for the appellant, however, contended that
notw t hst andi ng these reasons enunerated by the trial court and the Hi gh
Court, the case did not fall within the paraneters for being an exceptiona
one deserving the death penalty. Reliance was placed on the judgnent of
Ranjit Singh alias Roda v. Union Territory of Chandigarh . It was
contended that it was also a case where the accused had comitted the

of fence of murder when he was out on parole while serving life inprisonnent
for his first conviction. Notw thstanding such conduct of the accused, this
Court reduced the sentence of death inposed on himto one of rigorous

i mprisonnent for life. The reason why this was done by this Court is seen-in
Para 2 of the judgnent. The Court was confronted with the case of two
accused, both with identical notive of vendetta and revenge, and both had
behaved in a cruel manner in inflicting as many as 32 .injuries with knives on
the deceased who died imediately as a result of the assault-on him
Strangely, however, one of them had been awarded |ife inprisonnent while

the other was awarded death penalty. It was in these circunstance that this
Court appears to have been inpelled to nodify the sentence of life

i mprisonnment in the case of the appellant before it.

Ram Anup Singh v. State of Bihar was pressed into service to

suggest that, instead of death penalty the appellant could be sentenced to
suffer rigorous inprisonnent for life with the condition that he shall not be
rel eased before conpleting an actual termof 20 years including the period
al ready undergone. CQur attention was also drawn to Shri Bhagwan v. State
of Rajasthan , Dalbir Singh v. State of Punjab and Prakash Dhawa
Khairnar (Patil) v. State of Maharashtra in support of this.
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It appears to us that the |aw as such has been crystallized by the
judgnent of the Constitution Bench in Bachan Singh (supra) and
reformul ated in Machhi Singh’s case (supra). Mst of the judgnments cited
before us are nmerely instances of application of that lawto facts illustrating
the judicial response of individual Judges. Even with the same broad
guidelines, as indicated in the aforesaid judgnents, as to whether the
circunstances nmake it a 'rarest of rare case’ is a matter of judicial assessment.
A prisoner sentenced to life inprisonnent is bound to serve the remai nder of
his Iife in prison unless the sentence is conmuted or remtted and that such
sentence could not be equated with any fixed term. |If that be so, there could
be no inposition of a second Iife termon the appellant before us as it would
be a neani ngl ess exerci se.

In the teeth of 'section 427(2) of the Code of Criminal Procedure, 1973
it is doubtful whether a person already undergoi ng sentence of inprisonnent
for life can be visited with another termof inprisonnent for life to run
consecutively with the previous one.

I'n Krishna Mochi v. ~State of Bihar the |aw on the subject was
restated by this Court in Paragraphs 41 to 44. After application of the said
law, the Court upon assessing the facts before it unhesitatingly upheld that the
death penalty was the appropriate penalty.

Thus, taking all the circunstances in consideration, we are of the view
that the Hi gh Court was right in comng to the conclusion that the appellant’s
case bristles with special circunstances requisite for inposition of the death
penal ty.

In the result, we see no reason to take a different view of the matter.
The High Court judgnent is not liable to be faulted on any account. The
appeal has no nerit and is hereby disni ssed.




