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JUDGVENT:

These two appeals raise a conmpbn question hence are

bei ng disposed of by neans of this conmon  judgnent. The
guestion raised is, whether Arayapuram Thattinmal Padugai
consisting of tw 'distinct areas, viz., Mla Thattinma

Padugai and Kizha Thattiml Padugai was known at the
relevant time, is a mnor inamconm ng within the purview of
The Tam | Nadu M nor Inans (Abolition and Conversion into
Ryotwari) Act, 1963, (hereinafter referred toas the Act 30
of 1963) or it would fall under the Madras |nam Estates
(Abolition and Conversion into Ryotwari) Act XXVI of | 1963,
(hereinafter referred to as the Act No. 26 of 1963). The
State Government initially issued notification treating it
to be under Act No. 26 of 1963, later w thdrew and notified
it under Act No. 30 of 1963. The appellants contention is
that the State Government rightly issued it to be under Act
No. 30 of 1963 and it is held to be valid also by the
Settlement Officer, SSR |l, Thanjavur.

The short facts are that the respondents filed a
petition under Section 5 of the Madras |nans (Supplenentary)
Act (XXXl of 1963) (hereinafter referred to as Act No. 31
of 1963) for a declaration that the said two distinct areas
of lands in Arayapuram Thattimal Padugai Village, of
Papanasam Tal uk form a new i nam estate falling under Act No.
26 of 1963. The notification issued by the Governnent of
India under Act No. 30 of 1963 is illegal, liable to be
guashed as the original grant of the di sputed areas was not
made in terms of acreages or cawnies hence would only
constitute to be a part of inamestate in view of Section 2
(11) of the Act No. 26 of 1963. The Settlement O ficer
after hearing parties, including the State, held that the
Madras High Court in Karunbavira Vanniar & Os. Vs.
CGovi ndaswam  Vanniar & Ors., 1977 Madras Law Weekly, 741,

held that Arayapuram Thattinmal Padugai is not estate
within the neaning of Section 3 (2)(d) of the Madras Estates
Land Act, 1908. It further recorded that evidence shows

that in 1829 there were two areas, nanely, Mela Thatti nal
Padugai (hereinafter referred to as Mla) and Kizha
Thattimal Padugai (hereinafter referred to as Kizha). The
fornmer formed part of Rajagiri village and the latter formed
part of Papanasa village. It is the area of this land in
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Mel a and Kizha which is the subject matter under
consi deration. The Settlenent O ficer held it neither to be
whol e village nor part village, and even not covered under
Explanation 1 (a) of Section 2 (11) of the Act No. 26 of
1963 as the grant is not of any fraction or specified number
of shares of a part of village. It concluded that the grant
was of specified extents of |lands, hence, is covered by
Expl anation 1 (b) of Section 2 (11), thus a minor inam and
so the suit land in Arayapuram Thattinal Padugai is only a
mnor inam falling under Act No. 30 of 1963, thus upheld
the inpugned notification. The petition of the respondents
was accordingly dismssed. The respondents then preferred
an appeal before the Mnor Inam Estates Abolition Tribuna
(Subordi nat e Judge) of Thanjavur, hereinafter referred to as
the Tribunal). The appeal was allowed. The Tribunal held
with reference to the Karunbavira Vanniar (Supra) that the
undi sputed facts ~which energes are that in 1862, which is
the vyear  of grant, there were two areas, nanely Mela and
Kizha falling wunder villages Raj agiri and Papanasam
respectively. In the list of 193 villages in the grant of
1862, one of the entriesis Arayapuram Thattinal Padugai
It further records, it is conceded by the |learned counse
for the respondents (appellants here) that the extent of the
padugai or the boundaries of the lands in question are not
gi ven. It is these two portions, nanely, Mela and Kizha,
subsequently, were /merged together and fornmed into the
present revenue Village No. 5 as~ Arayapuram Thattina
Padugai in 1919. The Tribunal further accepted subm ssion
on behal f of the appellants (respondents here) that the said
two distinct portions  granted in inam can be easily
identified without its extents and boundaries being given.
Thus, it ~construed it to be a part village inam estate.
The Tribunal also accepted that Arayapuram Thatti nmal. Paduga
whi ch nmentioned anong 193 itens covering the grant of 1862,
consisted of the aforesaid two portions, namely Mla and
Ki zha, respectively. So what have been granted are defined
portions in two different villages. But extents of the two
padugais are not given. It is also relevant to quote the
following observations nade in Karumbavira Vanniar (Supra),
as the said observations have al so been referred and relied
by the Tribunal. This was because both the parties relied
it for gathering facts, in the absence of proper evidence in
the present case. This reliance was, as it also pertains to
the sane estate of Raja of Thanjavur with reference to this
land itself which is in dispute though was not between the
same party with a different question raised. The
observations are:

It is in evidence that as early as the year ~ 1829
there were two areas, Mela Thattimal Padugai and /Kizha
Thattinmal Padugai, the former formed part of -Rajagiri
Village and the latter of papanasam Vill age. Evidently,
both these portions, although there was no geographica
contiguity, were designated as Aryapuram Thatti mal Paduga
at the tinme when the East India Co., took over the village
and later granted it to the heirs of the last of Rajahs of
Tanjore.lt wll be plain fromwhat we have stated above,
that both before and i medi ately after the grant of the year
1862, the two parts of the present Aryapuram Thattinma
Padugai were attached to different taraf villages and coul d
have only forned part of those villages. This will show that
there was no such distinct village of that nanme, though
there were two areas designed as Mela Thattinal Padugai and
Ki zha Thattinmal Padugai, which perhaps for conveni ence was
referred to as Aryapuram Thattimal at the tine of the
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grant.\We, therefore, agree with the conclusion reached by

the Ilearned Subordinate Judge as well as by the Tribuna

that the grant was of two separate bits of land lying in two
different Taraf villages and that it was now the year 1919
that they were amal gamated to formwhat is now known as No.
5, Aryapuram Thattimal Padugai vill age.

Hence, the Tribunal held that what were granted in
1862 were two distinct portions of land in two different
taraf villages. It set aside the finding of the Settlenent
O ficer by hol ding:

The learned Settlenent Officer is not quite correct
when he says that the evidence avail able indicates that the
grant was of a specified extent of |ands only. Admi ttedly
the extents are not mentioned. in the grant

The said earlier decision records that the survey
nunbers of Kizha are 1 to 56 and of Mela are 57 to 68 though
are separated by a mle but they formed one bl ock. The
grant thus is of two parts of two villages. Thus, the
Tri bunal allowed the appeal, set aside the judgnent of the
Settlement Oficer and also the notification under Act No.
30 of 1963 and held that the said two parts wer e
conpendi ously known t hen as Arayapuram Thattimal Padugai and
is a part village inamestate. Aggrieved by this, the
present appellants filed revision before the H gh Court.

Appel l ants submtted before the Hgh Court, in the
absence of original grants, on the  residuary  evidence
specially on the fact as recorded in Karunbavira . Vanniar
(supra) to which both parties relies, expresses the grant to

be only in terns of acreages or cawnies and, therefore, it
cannot be deened to be a part village inamestate. The
submission, in fact, was interns of the |anguage of

Expl anation 1 (b) of Section 2 (11) of Act No. 26 of 1963.
On the other hand, subm ssion for the respondents was that
it is established by the evidence that the grant was of a
part of the village and was not expressed in _acreage or
cawni es and thus would be covered by Explanation 1 (a) of
Section 2 (11). |In order to substantiate that the area of
the aforesaid two Mela and Kizha was described in an acreage
etc. reliance was placed for the appellant-on the follow ng
observations in Karunbavira Vanni ar (Supra);

This position is nmade clear fromthe pai nash accounts

and the subsequent surveys. Mala Thattimal, which till 1919
formed part of Rajagiri village, covered as we ~said an
extent of 26-21 acres. In the Paimsh accounts of the year

1829 the area was designated by Nos. 1272 to 1302. ' In the
survey of the year 1886 the area was represented by 'S. No.
11 of Rajagiri. In the land register of the year 1919, the
area was given Nos. 45 to 49 in the newy forned No. 5,
Arayapuram Thatti mal Padugai

Now, coming to Kizha Thattinmal, which covered on area
of 267-44 acres they were represented Nos. 335 to 614 in

the Paimash account of the Taraf Village of Papanasam In
the survey of 1886 the corresponding nunbers were S.Nos. 1
to 10 in No. 2, Arayapuram Thattinmal Padugai . The

position continued to be the same in the survey of 1921
But in the Record of Rights Register, they have been given
S.Nos. 1to 56 in No. 5, Arayapuram Thattimal Padugai
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The reference of the acreage therein was relied. The
H gh Court rejected this submission holding that this
collateral references of paimsh account and subsequent
survey were compiled after the grant, hence it could not be
concluded it was so described inthe grant itself. It
further records that the grant was only of two distinct
portions in two different villages wherein there is no
specific mention of its extent, hence it would not fal
under (b) of Explanation 1 of Section 2(11) and so the
notification by the Governnent under the Act No. 30 of 1963
cannot be sustained. The High Court finally concluded,
having regard to the definition of mnor inamin Section 2
(9) of the Act No. 30 of 1963 read with the definition of a
part village naned estate in Section 2 (11) of the Act No.
26 of 1963, the Tribunal was right in setting aside the
order of the Settlenent O ficer and the notification of the
Government under Act No. 30 of 1963. It is this judgnent
which is the subject matter of the present appeals. It is
significant that the State Government has not filed any
appeal against it. Though it is one of the respondents but
has not made any submission either way. It is also not in
di spute, the original grant has not been filed and is not on
the record.

The central question in issue is, the interpretation
of sub-clause (b), Explanation 1 to Section 2 (11) of the
Act No. 26 of 1963. Learned counsels, for the aforesaid
respective appellants, M. Tripurari Ray and M. ATM
Sanpath senior counsel, submit on the facts of this case,
the disputed |and cannot be construed to be part  village
inam estate to fall within Act No. 26 of 1963 but is a
mnor Ilnamto fall under Act No. 30 of 1963. Before taking
up this issue of part village inamestate, it is necessary
to 1ook back to the history of inamlands, how it energed,
recogni sed, canalised and dealt with through vari ous
enactnments till it reached into the legislative unbrella of
both Act Nos. 26 and 30 of 1963.  The law relating to the
land holdings, agrarian reform in the Presidency town of
Madras, wth reference to the Iandlords and ryots started
from the previous century and it is interesting to note few
of the essential features of this agrarian devel opnent. The
origin of inamtenure is traced back to its grant nmade by
H ndu rulers for the support of tenples. and  charitable
institutions, for the mmintenance of holy and | earned nen
rendering public service, etc. This practice was foll owed
by the Muhammadan rulers and by British adm nistrators unti
about a century ago. According to the ancient H ndu / Law,
there were two beneficial interests in land, nanely, (1)
that of the sovereign or his representative, and (2) that of
the cultivator holding the land. The sovereigns right to
collect a share of the produce of the cultivated | and was
known by the nane nelvaram the share of the ryot or
cultivator was known by the nane kudivaram The ryots
right arose fromoccupation of the land. Thus, the grant of
an inam did not touch, and could not have touched, the
cultivators right in the land, nanely, the kudivaram
except in rare cases where the grantor was al so hol ding the
cultivators interest at the tinme of the grant.

It is also relevant to refer to Madras | nams Act, 1869
(Madras Act VIII of 1869). This Act declares that the
enfranchi sement of an inamand the grant of a title deed to
the inandar shoul d not be deemed to define, Iimt, infringe
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the right of any description of holder or occupier of the
land fromwhich the i namwas derived. Thus, the right of an
i nandar does not ordinarily ext end to t he ful
proprietorship of the land, especially in the case where the
inam consisted of an entire village. Thus, inam villages
were treated as estates on exactly the sane footing as
zamindaris in the Madras Regul ati ons of 1802 and 1822, the
Madras Rent Recovery Act, 1865, the WMidras Proprietary
Estates Village Service Act, 1894 (Madras Act |l of 1894)
and Madras Hereditary Village Oficers Act, 1895 (Madras Act
[11 of 1895) and it ultimately resulted into Madras Estates
Land Act, 1908.

The Madras Estates Land Act (Act No. | of 1908),
(hereinafter referred to the 1908 Act) cane into force which
is the first major enactnent in the Presidency of Madras
controlling and defining the rights of the |andholders and
ryots. Prior to that both zamindars and ryots were
subjected’ to and treated under the Madras Regul ations of
1802 and Regul ation No. |V-of 1822. The 1908 Act repeal ed
the Mdras Rent Recovery Act (VI'll of 1865). This Act not
only safeguarded the interest of the cultivators but al so of

t he l andl ords including collection of rents. It is
interesting to record here the concern expressed by Honbl e
M. Forbes on thi's subject while introducing the Oigina
Estates Land Bill in the Council, which s quoted hereunder
The ancient zami ndars are being displaced by new nen
who have no traditional connection with the soil, and whose
action wll be guided solely by comercial or selfish

nmotives, and who will strainthe laws to its utnost limts.
A Law is a bad Law which gives opportunities for diverting
its power to oppress the poor and weak. Moreover, ' unless
rights are firmy fixed and declared the slow process of
erosion inperceptibly wears them away. The zami ndar is the
flood stream the ryot, the river bank. Not only  justice
to a weak class, who are specially in need of the protection
of the strong arm but on every ground political and
econoni ¢ the Governnent could not sit by inpassive.

The CGovernnent have to hold the scales evenly,
distributing the benefits of the Act both to the |I|andlord
and tenant, renenbering that the value of a thing to a
person does not depend on its intrinsic cost. On the side
of the zamindar, he is given a charge over the ryots
holding - a first charge indefeasible by any encunbrance;
he has been given the right to enhance rent with reference
to rise in prices;

On the other side, the ryot has been confirmed in his
rights; he is secured in the occupancy of his holding from
which he cannot be ejected so Iong as he pays his  shist;
nor can his shist be enhanced except by suit before the
Collector; and he is given the right to have the irrigation
of his fields secured;

Looking at both sides it nust be admitted that the
CGovernment has, as far as it lay in its power, discharged
with equal justice its obligations to safeguard the
established rights of both zam ndars and ryots, in the sense
of the old Regulation IV of 1822.

The intervention of the Government is thus as much to
the benefit of the | andhol ders as of the ryot. Al that is
done for the ryot is to protect him against the horrors or
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arbitrary eviction, against the oppression of rackrents and
to secure to himhis right to enjoy his established share of
the produce, conditions which are essential to the stability
of an agricultural comunity and the undoubted and ancient
right of the Madras ryot.

The aforesaid observations by Hon. M. Forbes gives
clear indication of the objects and reasons for introducing
the 1908 Act. It is interesting to see how even at that
time the exploitations by the haves for comercial and
selfish ends down right were condemmed and provisions nade
to protect the oppressed, poor and weak. Subsequently, by
Madras Amendi ng Act No. [V of 1909 the definition of rent
as given under the 1908 Act was changed with an object that
the |land hol der shoul d not enploy the machinery of the Act
for the recovery of quit rents frominternediate |andhol ders
but seek his remedy only through civil courts. Next Madras
Act  VI1 of 1934 brought various changes for the benefit the
ryots. This was foll owed by Madras Act | of 1936 anending
1908 Act to bring in inamvillages in which the inandar had
the kudivaraminterest within the purview of 1908 Act. It
is interesting after this was passed, H s Excellency the
Governor Ceneral withheld his assent to the provisions in
the Mudras Estates Land Anmendrment Act of 1934 under which
occupancy rights /'were to be conferred on tenants in inam
villages even though kudivaram interest nay have been
granted to the inandars. This |led to the appointnment of a
Sel ect Committee which drafted another bill giving effect to
the suggestion nade by H s Excell ency the Governor Genera
which nmade into Madras Estates Land (Third Amendnent) Act
XVII1 of 1936. By this definition of estate in Section 3
(2)(d) of the 1908 Act was anended to bring within.its scope
any inamvillage of which the grant has been nmade, confirmed
or recognised by the British Governnent. By virtue of new
Section 23 a presunption was laid dowmn that an inamvill age
was an estate even before the commencenent of the aforesaid
1936 Act. There were sone ot her amendnments al so but are not
rel evant for this case. Then cane the two Acts, nanely, Act
No. 26 of 1963 and Act No. 30 of 1963. Prior to these two
enactnments there were two forns of inam (i) the full inam
where whole village conprised of inamand (ii) part inamor
m nor inam where part of village was given-in inam

We now herewith give some of the decisions as how they
have understood and interpreted the said relevant provisions
i ncludi ng the provisions to which we are concerned.

In Act No. 26 of 1963 it is necessary to refer to
sone of the definitions to appreciate this case and sone of
the decisions given by courts. Sub-section (4) of Section 2
defines existing inamestate means an inamvillage- which
became an estate by virtue of the Madras Estates Land (Third
Amendnent ) Act , 1936 (Madras Act  XVI | of 1936) .
Sub-section (7) defines inamestate neans an exi sting inam
estate or a new inamestate. Sub-section (9) defines new
inam estate nmeans a part village inam estate or a
Pudukkottai inam estate. Sub-section (11) of Section 2
defi nes part village inam estate, which is quoted
her eunder ;

(11) part village inamestate nmeans a part of a
village (including a part of a village in the nerged
territory of Pudukkotiai) the grant of which part has been
made, confirmed or recogni sed by the CGover nrrent
notw t hst andi ng that subsequent to the grant, such part has
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been partitioned anong t he gr ant ees or the
successors-in-title of the grantee or grantees.

Expl anation 1. - (a) Were the grant of a part of a
village as an inamis expressed to be a specified fraction
of, or a specified nunmber of shares in, a village, such part
shal | be deened to be a part village inam estate
notw t hst andi ng that such grant refers also to the extent of
such part in terns of acreage or cawnies, or of other |oca
equi val ent .

(b) Were a grant as in inamis expressed to be only
in terns of acreage or cawnies, or of other |loca
equi valent, the area which forns the subject- matter of the
grant shall not be deened to be a part village i nam estate.

Expl anation I'1. --A part-of a village granted in inam
shal | be deened to be a part village inam estate
notwithstanding that different parts of such part village
were granted, confirned or recognised on different dates or
by different title-deeds or in favour of different persons;

The mnor inam defined under sub-section (9) of
Section 2 of Act No. 30 of 1963. The relevant portion is
qguot ed her eunder

(9) Mnor inamneans - (i) any inamwhich is not -

(a) an estate within the neani ng of sub-clause (d) of clause
(2) of section 3 of the (Tam | Nadu) Estate Land Act, 1908
(Tam | Nadu Act | of 1908); ~or (b) a new inam estate as
defined in clause (9) of section 2 of the Inam Estates
Abolition Act; or (c) an estate within the neaning of
sub-clause (d) of clause (2) of section 3 of the  (Taml
Nadu) Estate |land Act, 1908 (Tam |- Nadu Act | of 1908), as
in force in the territories specifiedin the Second Schedul e
to the Andhra Pradesh and (Taml® Nadu) (Alteration of
boundari es) Act, 1959 (Central Act LVI of 1959);

In Secretary of State Vs. Velivelapalli Mllayya &
Os., AR 1932 PC 238, (From Madras) recognised the two
forms of inams. It records:

It is usual to divide inans into two classes, nanely,
(1) mjor and (2) mnor. Technically a major inam is a
whole village or nore than one village, and a mnor inamis
sonething less than a vill age.

I f further defined and hel d:

A Khandrika means a snall hamet. It is a |large
bl ock of land granted as inam |ess than a village, but much
l arger than an ordi nary inam

In HR Sat hyanarayana Rao Vs. The State of Tam |
Nadu, 1977 (1) Madras Law Journal 305, reliance is placed on
the foll owi ng passage:

This is also clear fromthe fact that Explanation 1
(b) excludes where the grant is of an extent of |and. | f
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the grant was of a specified fraction of a village or a
specified number of shares in a village, the i nam woul d not
be covered by the definition of inamestate under section
2(7) of the Madras Act XXVI OF 1948 and it would al so not be
an existing inamunder section 2(4). It is those inams that
were sought to be covered under section 2(11) of the Madras
Act  XXVI of 1963. |If, part inamvillage is understood as
literally meaning any part of a village then that wll
directly come under Explanation 1(b) to section 2(11). Al
those inams which related to a part of a village of with
reference to specified extent of land, in nmy opinion, would
be covered by the definition of minor inamin Madras ACT XXX
of 1963 and it would not be a part village i nam estate under
section 2(11) | amtherefore of the opinion that Marasandram
village is also not a part village inam estate. The
result of it is the notification of the village under Madras
Act XXVI of 1963 was not-valid and is liable to be set aside
and it is accordingly set aside.

Thi's ~case records in order to come wthin the
definition of an inam estate three essential conditions have
to be satisfied, nanely, (i) the grant should be of both the
warams or of nelwaram to a person already owning the
Kudi varam thereof; ~ (ii) it should be of the whole village
or named village/ and (iii) the grant 'should be nmade,
confirmed or recognised by the British Governnent. There
the question was whether Marasandramvillage could be said
to be a confirmation of grant of a whole village? The Court
records:

Where the grants of two mnor inans and portion or
the village remaining thereafter were confirmed by the | nans
Conmi ssioner separately and three separate title deeds were
i ssued, and the Inam Comm ssioner ~had recognised by
confirmation of +the part of the village the title of the
grantee derived fromthe original grant, it could not be
said to be a confirmation of a whole village. Mar asandr am
village was not an existing inamestate within the neaning
of section 2(9) of the Madras Act XXVI of 1963.

In Sri  Akkaloi Ammani ChatramVs. State  of Tam'l
Nadu, 1980 Madras Law Journal, 67 (Full Bench), the Court
considered both the Acts, nanely, Act No. 26 of 1963 and
Act No. 30 of 1963. This is also a case with reference to
the estate of Raja Thanjavur, as is the case under
consideration by wus also. The question inissue in this
case is simlar to the question in issue before us. There
also the Settlenent Oficer under Section 5 of the Taml
Nadu Act XXXI of 1963 was to deci de whether a non- ryotwar
area is an existing inamestate or a part village inam
estate or a mnor inamor a whole inam village  in

Pudukkot t ai . There also as in the present case it was
nobody case that the property in issue was of whole  inam
vil | age. The relevant portion of the decision is quoted
her eunder :

33. Let us assunme for the sake of argunent that in

view of the earlier decision of the Division Bench of this
Court in A'S. Nos. 223 and 292 of 1956, it is no |onger
open to any of the parties to contend that the inam in
guestion wll come within the scope of the existing inam
estate. Still the case can certainly come within the scope
of new inam estate because the definition of the term
inamestate in section 2 (7) of the Tami| Nadu Act XXVI of
1963 takes in both an existing inamestate and a new i nam
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est at e.

34. W have already referred to the definition of the
new i nam estate in section 2(9) of the Tam | Nadu Act XXV
of 1963 and that nmeans a part village inam estate. We
have again referred to the definition of the term part
village inamestate in section 2(11) of the Tam | Nadu Act
XXVI  of 1963 and in the present case both the Settlenent
O ficer and the Tribunal have held that the inamin question
is a part village inamestate and therefore a new inam
estate and consequently an inam estate under the Tam | Nadu
Act XXVI of 1963.

The Full Bench further considered the neaning of the
word part as referred in the main part of the definition
of part village inamestate in sub-section (11) of Section
2 of Act No. 26 of 1963 ~with reference to various
di ctionaries. I't recorded that the word part is not a
word of art or a technical term conveying a special neaning.
It records:

There is nothing-in the scheme of the Tami| Nadu ACT
XXVI of 1963 or in the context of the definition of the term
part village inam estate justifying giving to the
expression part occurring therein a neaning other than the
di ctionary nmeaning referred to above.

There is nothing in the scheme of the Act No. 26 of
1963 or in the context of definition of the term part
village inam estate justifying to the expression part
occurring therein nmeaning other than the dictionary neaning
referred to above. Significantly, the Full Bench wth
reference to Explanation 1 (b) of the aforesaid Section
recorded the findings as:

The very deeming provision will nmake it clear that
but for this explanation, the grant would fall within the
scope of the definition itself. Therefore, if Explanation 1
(b) had not been there, even where the grant, as-an inam is
expressed to be only in ternms of acreage or cawnies or of
other local -equivalent, it will still mean a part village
inam estate, as defined in section 2(11) of the Tam | Nadu
Act XXVl of 1963 and be creating afiction, in Explanation
1(b), the said grant is taken out of the definition of a
part village inamestate. Sinilarly Explanation 11 also
will support our conclusion that the word part should be
given its ordi nary meani ng.

39. The next aspect to be considered in this case is,

whet her Expl anation (b) can conme into operation at all. The
sai d Explanation refers to acreage or cawni es or other |oca
equi val ent . The expression other |ocal equival ent | nust

necessarily mean equi val ents to acreage or cawnies.

From the aforesaid decisions and enactnents, their
amendnents it is revealed, the word estate as defined in
Section 3 (2)(d) of 1908 Act was different than this word
after its amendnent by Tamil Nadu Act Xvill of 1936.
Simlarly, the word estate as defined in Tami| Nadu Act
XXVl of 1963 is different then what is defined wunder the
1908 Act as it originally stood but is the sane after its
amendment by the Tamil Nadu Act  XViIl of 1936. So
definition wunder Act No. 26 of 1963 of estate is what is
defined through amending Tanmi| Nadu Act XVIII of 1936 only
it is further clarified through the definition clauses. It
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is significant that the definition in 1908 Act prior to its
amendnment by Act XVIII of 1936 dealt with the grant of the
land revenue of any village to a person not owning the
kudi waram thereof. While definition after the sai d
amendment dealt with cases where any inamvillage has been
gr ant ed. By virtue of Section 3 of Act No. 26 of 1963,

with effect from the date of notification, all other
enactments applicable to inamestate, is deened to have been
repealed, in respect of its application to the inam estate

and the entire such inamestate stands transferred and
vested in the State and all rights and interests created in
such 1inamestate before the notified date stands ceased and

det er m ned. Thus, the significance of interpretation of
Expl anation 1 (b) of Section 2 (11) of the Act gains
i mport ance. We have seen gradually how inam estate were
brought in within the definition of estate through various
enact ment s. Initially it was divided into two, nanely, (i)
for the whole village or nmore than one village and (ii) for
the part of the village. |In spite of this sone of the inans

contested not to fall under either of the two, for which
di sputes —were raised in courts in [large nunbers which |ead
to bringing in the said two enactnments in 1963 by giving it
nore precise nmeaning. -~ Thisis sought to be achi eved through
definitions in Section 2 of Act No. 26 of 1963 of existing

inam estate, i.e., inamestate and new i nam estate and
part village inamestate to nmake the | aw and the subject
cl ear. The existing inamestate are i namvillages which

are estate as recognised through~ the aforesaid Third
Amendment  Act XVIII of 1936. It is what is said to be not
covered wunder it is broughtin under the “said 1963 Act
within its definition newinamestate to nean part wvillage
inam estate. Thus inam estate under thi's Act included both
the existing inamestate and new i namestate. As new i ham
estate referred to nean a part village inamestate or a
Pudukkottai inam estate, the part village inam estate
itself is defined under sub-clause (11) of Section 2, which
is subject to scrutiny in the present case. This Act brings
all fornms of inamvillages under its broad definition to
include all preceding inams and also such inams which is
said to have been excluded but yet excluded a small fraction
out of the part village inam estate by virtue of
sub-cl ause (b) of Explanation | of Section 2 (11). So - the
net conclusion is that now all inamestate are covered under
this Act, and all preceding enactnments in respect- of the
inam estate is repeal ed except to the extent of = sub-cl ause
(b) of Explanation |I. This residual inamis carried to be
read as mnor inamunder the aforesaid Act No. 30 of
1963. So what is excluded under sub-cl ause (b) of
Expl anation 1 would be what would be covered  under/ the
definition mnor inamunder sub-clause (9) of Section 2 of
Act No. 30 of 1963. So if appellants could be said to have
been excluded from sub-clause (b) of Explanation I they
woul d be out of Act No. 26 of 1963 and to be in Act No. 30
of 1963.

Returning to the present case, to be out of Act No. 26,
the area of grant to the appellants should not constitute to
be a part village estate and for this the appellants have
to prove that its grant was expressed only in terns of
acreage or cawnies etc. Unless this is shown exclusion
from the Act cannot be gained. Looking back to the history
of legislation of inamestates, the intention of |egislature
to enconpass all inamestates within its folds and if snal
exclusion is nmade, the exclusion has to be read keeping with
the intention of legislation. The exclusion cannot be read
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by ipsi dipsi but only through clear and uninpeachable
evi dence. Legi slature further nakes it clear through
sub-Section (9) of Section 2 of Act no. 30 of 1963 that it
is only such area of grant which is not included within the
purview of Act No. 26 of 1963 will constitute to be mnor

i nam under Act No. 30 of 1963.

In the present case, the grant itself is not on the
record which would have been the primary evidence to test
appel l ant case through the provision of sub-clause (11) of
Section 2. The parties reenclined to the «collatera
evidence and that too what is recorded in the case of
Karunbavira Vanniar (supra) which is also of Thanjavur
estate which also refers to the aforesaid two distinct sets
of areas, nanmely, Mela and Kizha. The only question, as we
have said, which arises is, whether either on the evidence
led and the coll ateral evidence gathered fromthe aforesaid
decision,  could be it said, on the facts of this case that
the grant ‘as an inam of the disputed area was expressed only
in terns of acreages or cawnies or _other |ocal equivalent.

Before we proceed to refer to the judgnent in
Karumbavi ra Vanni ar (Supra), we herewith give short facts as
recorded in the sane judgnment in respect of the estate of
Raja of Tanjore. /In the year 1799 Raja of Tanjor ceded its
entire raj and reserved for hinself the fort of Tanjor and
about 190 villages which forned part of his private
property. The last of the Rajas died in 1855. The East
India Comnpany then took over the aforesaid both the sets of
properties. The heirs of Raja contested the right of the
Conpany though were successful in the Suprene Court at
Madras, but the Privy Council held that the validity of the
confiscation could not be challenged in the Minicipal Court.
Thereafter on account of certain-influential persons the
British Governnment, as an act of grace granting 190 vill ages
to the Rajas w dow and they were conpendiously referred to
as Tanjore Palace Estate. Thereafter a full Bench decision
in Sundaram Ayyar Vs. Ranachandra Ayyar, |LR 40 Mad. 389,
held that this grant to the widow was a fresh grant and not
a restoration of what had been taken away from heirs of the
last Raja by the East India Conmpany.  The Full Bench also
held the question whether it was an inam of an entire
village or grant was of Melwaram or both nelwaram and the
kudi waram has to be decided on the facts of each case. I'n
TR Bhavani  Shankar Joshi, 1962 (2) SCR 421, this Court
while dealing with simlar Tanjore Palace estate held that
such a grant was a fresh grant. 1t held:

the act of State having nade no distinction between
the private and public properties of the Rajah the private
properties were lost by that of State I|eaving “no right
outstanding in the existing claimants. The Government' order
was thus a fresh grant due to the bounty of the Governnent
and not because of any antecedent rights in the grantees.

Some subnissions were made on behalf of the |earned
counsel for the parties, in respect of the onus of proof.
The submi ssion was that the party seeking exclusion fromthe
field of an Act by virtue of any provision for gain, the
onus lies on such party to prove the sane. Rel i ance was
pl aced for the respondents in the case of Al uru Kondayya and
Os. Vs. Singaraju Rama Rao & Ors., AIR 1966 SC 681
However, this was a case under 1908 Act and was wth
reference to suit. The present case falls in ternms of Rule
5 of the Tam | Nadu | nam (Suppl enentary) Rule, 1965, under
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which a proceeding before the Settlenment Oficer is of a
sunmmary nature and is to be governed as far as possible by
the provisions of CPC. W feel since the proceeding before
the Settlenent Oficer as far as the present case is
concerned is of summary in nature we would not like to put
much enphasis on the burden of proof though primary burden
still renmains on the person seeking an exclusion from the
Act who has to prove it. In the present case the appellants
relied on a portion of finding and evidence as recorded in
the Karunbavira Vanniar (Supra). The relevant portion are
guot ed her eunder:

This position is made clear fromthe Pai nash accounts

and the subsequent surveys. . Mela Thattimal, which till 1919
formed part of Fajagiri village, covered as we said an
extent of 276-21 acreas. I'n the Paimsh accounts of the

year 1829 the area was designated by Nos. 1272 to 1302. |IN
the survey of the year 1886 the area was represented by
S. No. 11 of ‘Rajagiri. - In the Land Register of the year
1919 the area was given Nos.” 45 to 49 in the newy forned
No.5 Arayapuram Thattimal Padugai. Under the Record of
Ri ghts Register, the correspondi ng nunbers were S. Nos. 57
to 62.

Now coming to Kizha Thattinmal, which covered an area
of 267-44 acres, they were represented Nos.. 335 to 614 in
the Pai mash account of the Taraf village of Papanasam

W fail to see how this portion helps the appellants.
This portion refers only to Pai nash account and subsequent
survey of Mela, it records till 1919 it ~formed part of
Rajagiri village. It no doubt records its extent to be of
26.21 acres. The questionisas to when this area was
nmeasured, that is not recorded inthe above passage. The
said judgnent does not reveal, whether the Pai mash account
and subsequent surveys referred to therein were of 1862 the
year of grant. Unless the reference of the docunent first
is established to be of the year of grant or refers to a
fact as existed in the year of grant and that ~ docunents
refer to the acreages, no inference in favour of the
appel | ants could be drawn. The reference of pai mash account
or the subsequent survey referred does not indicate it to be
of the wyear in question nor whether it- refers to the
acr eage. There might have been surveys subsequent to the
grant giving acreage but that woul d not hel p the appellants
unless there is sone docunent referred in the judgnent of
the vyear in question which fixes the acreage or . a docunent
which refers, what was acreage of the area is question in
the vyear of grant, would not help the appellant to exclude
the appellants fromthe purview of the Act No 26 of | 1963.
It cannot be based on possibilities, conj ecture or
inferences on this feeble evidence. The reference of the
year 1829, on which great enphasis was nmade, only refers to
pai mash account of the area of Mela Thattimal which is shown
to have been designated by nunbers, nanely, 1272 to 1302.
The references there are of survey nunbers not acreage.
Simlarly is the position for Kizha Thattimal, the acreage
referred there is again not with any pai mash account or
survey for the relevant year in question. On this basis no
i nference even renotely could be drawn that the grant or
inam of the disputed areas was only in terms of acreage or
cawnies or of other local equivalent. |In this case we find
the Tribunal clearly recorded the finding that reference of
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acreage in the said judgnent in relation with Mela and Ki zha
could only have been fromthe conpil ations subsequent to the
period of grant. This is a finding of fact which is
confirmed by the High Court. This apart even we exani ned
the same and find there is no evidence which nmerits
interference in favour of the appellants. In T.R Bhavan

Shankar Joshi Vs. Somasundara Moopanar (Supra) this Court
while dealing with the Tanjor Palace estate to which we are
concerned also was faced with simlar situation where
evidence was |acking an inference alnost to the sane effect
was drawn on the basis of neagre evidence. This Court
recor ded:

In view of this evidence, it is quite clear that the
finding concurrently reached in the H gh Court and the two
Court below is based on evidence. It was contended that
this evidence is of nodern tinmes, and what is to be proved
is the existence of an inamyvillage in 1862, when the
private properties of the Rajah were returned to his w dows.
There is no doubt that the evidence does not go to that
early date, but the docunents take it back to 1873, and
there is nothing to showto the contrary. |In this state of
evi dence we do not think that the Hi gh Court was in error in
holding that this land is a part of an inamvillage, and has
been so ever since 1862.

It is significant that the case of Karumbavira Vanni ar
(Supra) records that in the year 1929 there were two areas,
nanmely, Mela and Kizha the forner forned part of Rajagiri
village |ater of Papanasamvillage. The _question raised
there and which was considered was, whether  Arayapuram
Thattimal Padugai was an inamestate wi'thin the neaning of
estate under Section 3 (2)(d) of 1908 Act, further  whether
it was of entire village or was it merely of two parts of
two different villages. It isin this context, the 'Court
finally held the grant was of two separate bits of |and
lying in tw different Taraft villages and that it was only
in the year 1919 that they were anal ganated to fromwhat is
now known as No. 5 Arayapuram Thattinal Padugai vill age.
Hence, the two different bits were held not an estate within
the nmeaning of Section 3 (2)(d) of the 1908 Act. The
finding recorded thus is that the area Mela and Kizha were
parts of the village Rajagiri and Papanasam respectively
and once they are part of the village it would be covered
within the definition of Section 2 (11) of the Act No. 26
of 1963. The Act No. 30 of 1963 clearly, while -defining
the meani ng mnor inamunder sub- Section (9) of Section 2
excludes fromits anbit by virtue of sub-clause (b) of this
very Section what is covered by sub-clause (9) of Section 2
of Act No. 26 of 1963, a new inamestate as defined under
clause (9) of Section 2 of Act No. 26 of 1963 is-a  part
village inamestate. Since the aforesaid two bits of |and
is admttedly a part of the village and part village 'inam
estate is defined under such clause (11) of Section 2, thus
the area in question being part of two villages, it would be
a new inamestate within the neaning of Section 2 (9) of Act
No. 26 of 1963 and thus it cannot be exclused by virtue of
clause (b) Explanation | of Section 2 (11) and thus it
cannot be m nor inamunder Act No. 30 of 1963.

Lastly reliance for the appellants was placed in the
decision of this Court inthe P. Mmnian & Os. Vs. State
of Tami|l Nadu & Anr., 1994 (1) SCC 643. |In this case, the
Court held that the area in question would fall within the
ambit of sub-clause (b) of Explanation 1 to Section 11 of
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the Act No. 26 of 1963. This case will render no help to

the appellants. This case records there is concurrent
finding of fact that the grant was in terns of acreages or
cawni es. Once there is finding of fact that the grant was

in ternms of acreages or cawnies then there is no difficulty
to hold such area to fall under clause (b) of Explanation 1
of Section 2 (11).

Hence, we come to an irresistible conclusion that the
area both of Mela and Kizha since formed a part of the
aforesaid two villages at the relevant tine it would be a
part village inamestate and on the evidence on the record
it could not be held that its grant was in ternms of acreages
or cawnies etc. The | earned senior counsel for the
respondents al so made alternative subm ssion that even if it
could be said that grant referred to the acreage also even
then the appellants cannot succeed as exclusion from the
provision. of the Aet by virtue of sub-clause (b) of
Expl anation 1 could only if the grant expresses it only in
terns of _acreages or cawnies etc. In the present case
adnmttedly the description is by a definite nane of the
area, nanely, Mela Thattiml Padugai and Kizha Thattinma
Padugai, also by the survey numbers. Hence it cannot be
said that the grant was only in terns of acreages or
cawnies. W find nerit in the said subm ssion also

For the aforesaid reasons and also in view of the
findings recorded by both the Tribunal and the Hi gh Court
concurrently that the grant coul'd not be said to be only in
terms of acreage. Hence the notification issued under Act
No. 30 of 1963 was rightly held to be illegal. On the
other hand the Settlenent Oficer findings to the contrary
that it was a grant in terns of acreage was w t hout ' proper
appreciating the evidence and was based on no evidence,
hence, was rightly set aside. W do not find it to be a fit
case to interfere. Accordingly, ~ both the appeals are
di sm ssed. Costs on the parties.




