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ACT:

HEADNOTE:

JUDGVENT:
THE 8TH DAY OF AUGUST, 1996

Present:

Hon’ bl e M. Justice K Ramaswany

Hon’ bl e M. Justice G B. Pattanaik
K. Madhava Reddy, Sr.Adv. Ms.Lata Krishnamurthy, Adv. with
himfor the appellant.
K. T.S. Tulsi, Additional Solicitor Generel, V.K Verma, Y.P
Mahaj an, Vi kas Pahwa, and B. N. Babu Chava, Advs. with himfor
the Respondents.

JUDGMENT
The foll owi ng Judgnent of the Court was delivered.
Devchand Kal yan Tandel
V.
State of Qujarat & Anr.
W TH
CRI M NAL APPEAL NOS. 813-14 OF 1996

(Arising out of SLP (Criminal) Nos..2530-31/92)
Jayantil al Govindi Ghotda
V.

Superi nt endent of Custons
(Legal) & Anr.

JUDGMENT
PATTNNAI K. J.

Leave granted.

Both these appeals arise out of the sane judgnment of
the Additional Chief Judicial Magistrate, Valsad dated 7th
of May, 1982 in Crimnal Case No. 60 of 1980 and therefore
heard together and are being disposed of by this comon
j udgrent .

On the basis of a conplaint filed by the custons
authorities both these appellants stood charged of having
conmitted the offences under Section. 135(l1)(a) of the
Custons Act (hereinafter referred to as the Act’) on the
all egation that on the date of occurrence they were found to
be carrying silver without any transport voucher within the
specified area which is duly notified under Section 11-K of
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the Act. The appellants denied their conplicity and pl eaded
not guilty. The | earned Additional Chief Judicial Magistrate
convicted the appellants under Section 135 of the Act and
sentenced them to undergo six nonths rigorous inprisonment
and to pay a fine of Rs. 4,000/-, in default, to undergo
further rigorous inprisonnent of three nonths. Against the
aforesaid conviction and sentence of the | earned Additiona
Chief Judicial Magistrate the appellants preferred appeals
to the court of Sessions and the State also preferred appea
for enhancenent of sentence in the H gh Court. The custons
authorities who were the conplainant also invoked the
revisional jurisdiction of the H gh Court being aggrieved by
the i nadequacy of the sentence. After admission of the
State’'s appeal in the High Court, the appeal preferred by
the accused- appellants were ordered to be transferred and
accordingly all the appeal s and revision were heard together
and were disposed-of by conmmon judgnent. The High Court
dism ssed the appeal filed by the accused - appellants were
ordered to be transferred and accordingly all the appeals
and revision were heard together and were disposed of by
conmon judgnment. The Hi gh Court di smssed the appeals filed
by the accused-appel |l ants and all owed the State’'s appeal and
enhanced the sentence of rigorous inprisonnent to two years
and fine of Rs. 4,000/- so far as accused No. 2 is concerned
and enhanced the sentence of rigorous inprisonment for two
years and fine of Rs. 40,000/- and in ‘default further
ri gorous inprisonnment for three nonths so far as accused No.
3 is concerned. Thus the present appeal s by special |eave.
The prosecution case in nutshell is that the custons
authorities had received secret  information that certain
contraband good were likely to pass through the Nationa
H ghway No. 8. The authorities, therefore, kept watch during
the early hours of 5th August, 1973 around the ' Bhilad
Custons Check Post. At about 8.30 a.m a fiat car bearing
R T.0 Registration No. GIN 5953 came from Vapi side and
proceeded towards Bonbay side. The car was intercepted by
the vigilance squad of the Custons departnment but nothing
obj ectionable was found therefrom_  The vehicle was all owed
to pass. The appellant - Devchand Kal yan Tandel, who was
accused no. 2, was one of the occupants inthe said fiat
car. The custons authorities thereafter suspected sone fou
play and then divided thenselves in two groups, one group
was sent on the way to Unbergaon and the other group was
sent on the way to Sarigam The further prosecution case is

that while the second group was on its vigil, an anbassador
car was found comng from Sanjan. Wen the vehicle was
signaled to stop. it ignored the signal and  proceeded

straight towards Bhilad railway station and fromthere it
took turn towards the underground bridge. The vigilance
party chased the said car and when they found that the car
is about to reach the National H ghway, they took'resort to
firing and on hearing the sound of firing, the car stopped.
The said anbassador car bore RTO Registration No. MH
5042. The car was brought to the custons office at Bul sar and
in presence of two wtnesses a search was conducted.  On
search. ten silver ingots worth nore than Rs. 1,90, 000,
wei ghing 293.300 kilograns were recovered from a secret
cabinet in the hind portion of the car. Appellant - Devchand
and the other accused who is not an appellant nanely
| shwar bhai Gopal bhai Tandel were found to be in the car made
their statenments wunder Section 108 of the Act. After
conpletion of investigation a conplaint was filed in the
Court of learned Additional thief Judicial Magistrate.
Val sad whi ch was registered as Crimnal Case No. 60 of 1980.
The accused - appellants stood charged under Section 135(1)
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of the Act. The accused persons pleaded not guilty of the
charge and were accordingly tried, After the prosecution |ed
evidence to establish the charge against the accused -
appel l ants. The witnesses were cross - examned by the
accused persons. The statenments of the accused persons were
al so recorded wunder Section 313 of the Cr.P.C and accused
No. 2 appellant - Devchand also exanined wtnesses, in
defence. The plea of appellant - Devchand is that while he
was proceeding in the fiat car after crossing the custons
check post, the car had a break down and he was therefore
looking for a lift, so that, he can get a mechanic and at
that point of time an anbassador car was found com ng, he
therefore, raised his hand requiring the car to stop and the
accused no, 1 who was driving the anbassador car stopped the
same and gave |ift and accordingly he did not know about the
all eged transportation of silver ingots in the secret
chanber of the anmbassador car. Accused No. 3 though adnitted
to have purchased the silver ingots fromone Pratapsingh
Dhorda of / Pratap and Conpany but. he took the plea that he
had sold " the sane to his brothers and therefore he has no
role in the transportation of the 'silver ingots by the
of f endi ng anbassador car. The Ilearned trying Magistrate on
consi deration of oral and docunmentary evidence |ed before
hi m di scarded the plea of the accused persons and cane to
hold that the prosecution has been able to establish the
charge beyond reasonabl e doubt, accordi ngly he convicted the
accused - appellants and sentenced them as al ready stated.
The High Court reconsidered the entire evidence and by the
i mpugned judgnment affirned the conviction passed by |earned
trying Magistrate and enhanced the sentence as already
stated. Both the trying Magistrate as well as the H gh Court
not only relied upon the evidence | ed by the prosecution but
al so relied upon the statutory presunption-under Section 138
A of the Act and held that the accused failed to discharge
the burden which lay on them

M. K. Madhava Reddy, | earned senior counsel appearing

for the appellants raised the (following contentions in
assailing the conviction and sentence
1) On the facts and circunstances of the casethe l'earned
trying Magistrate as well as the H.gh Court conmitted
serious error in disbelieving the plea of appellant -
Devchand that his fiat car had a break down and he- has
taken Iift in the anbassador car and he had no know edge of
silver ingots being transported in the anbassador car
2) The two courts below committed gross. error of lawin
rai sing the presunption avail abl e under Section 138-A of the
Act. No presunption can be raised unless the prosecution
establishes m nimum ingredients of offence under Section
135(1), consequently the judgments of the courts below are
whol Iy unsustai nable in | aw.
3) In any view of the matter, appellant Devchand having
already been in custody for about 15 nonths and appell ant -
Jayantilal being in custody for about 18 nmonths and the
occurrence in guestion being of the year 1980, it w |l not
be just and proper to order for surrender to serve the
bal ance period of sentence and therefore the courts should
sentence to the period already undergone.

M. KT.S. Tulsi, learned Additional Solicitor Genera
on the other hand contended that finding it difficult to
check the |large scale smuggling as well as violation of the
provisions of the Foreign Exchange Regulation Act, the
Parlianment introduced Section 138A of the Custons Act by Act
36 of 1973. Wiile <construing the provisions of the Act the
court should bear in nmind the legislative intent of the
provision and in cases of econom c offences the provisions
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shoul d be construed strictly. It is further contended that
the facts and circunstances as found the Hi gh Court
irresistibly point towards the guilt of the accused and this
Court should not interfere with the conviction and sentences
passed by the Hgh Court. It is further urged that in any
view of the matter it would not be appropriate for this
Court to reappreciate the evidence on record.

Before examning the rival contentions at the Bar it
woul d be appropriate to notice certain undisputed facts as
well as the findings arrived at by the H gh Court. The
undi sputed facts are that the Central Government had i ssued
the Notification wunder Section 11 K of the Act prohibiting
transport of silver w'thin the specified area unless
acconpani ed by transport voucher and the place where the
anbassador car was stopped and silver ingots recovered from
the said anbassador car was within the specified area.
Appel l ant - Devchand was one of the occupants of the said
car. Said appell ant ~ - Devchand earlier had passed through
the custons check post in the fiat car and shortly
thereafter when the anbassador car was intercepted he was
found acconpanying therein. Apart.- from the aforesai d
undi sputed facts the High Court on appreciation of evidence
further found that the version of accused Devchand that the
fiat car had a break down near Sanjan |ooks nore fictitious
than real and this version had rightly been rejected by
| earned trying Magistrate. The Hgh Court also did not
accept the defence of accused Devchand that he took a |ift
in the anbassador car which was being driven by accused No.
1in view of the inherent contradiction in the version given
by both the accused persons. So-far as appellant Jayantila
is concerned the H gh Court recorded the finding that the
evi dence on record has clearly established his Iink with the
10 silver ingots recovered fromthe anmbassador car as he was
the last purchaser therefore and the Prohibited ' goods
recovered from the anbassador car on the 5th of | August,
1973 Dbel onged to the accused no. 3, which has been
established at the trial. W would now examne the
contentions raised by M. S. Madhava Reddy, |earned senior
counsel for the appellants. So far as the first contention
of M. Reddy the | earned senior counsel for the appellants
is concerned, the sane is in realm_ of appreciation of
evidence and the two courts bel ow have already appreciated
the evidence on record and have rejected the defence plea of
Devchand that his fiat car broke down and so he was taking a
lift in the anbassador car and as such not aware _of the
transportation of silver ingots therein. W have scrutinized
the judgnents of the learned trying Magistrateas well as
the High Court and we find no infirmty in either of themin
the matter of appreciation of evidence. W are of the
considered opinion that the said plea of appellant -
Devchand has rightly been rejected. In our viewthere has
neither been any perversity in the matter of appreciation of
evi dence nor any inportant piece of evidence has'  been
ignored by the courts below It is well settled that this
Court usually does not reappreciate the evidence and  no
justifiable reasons have been advanced for taking a
di fferent path. Accordingly, the first contention of M. K
Madhava Reddy mnust be rejected.

So far as second contention of M. K Madhava Reddy is
concerned it depends upon an interpretation of the
provi si ons of Section 138-A of the Act. For  Dbetter
appreciation of the point in issue Section 138-A is
extracted hereinbel ow i n extenso:

138-A.  Presunption of cul pabl e

nment al state - (1) In any
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prosecution for an offence under

this Act which requires a cul pable

nental state on the part of the

accused, the court shall presune

the existence of such nmental state

but it shall be a defence for the

accused to prove the fact that he

had no such nental state with

respect to the act charged as an

of fence in that prosecution

Expl anation - In this section,

"cul pable nental state" includes

intention, notive, ‘know edge of a

fact and belief in, or reason to

believe, a fact.

(2) For the purposes of this

section, a fact is said to be

proved only when the court believes

it to exist beyond reasonabl e doubt

and ‘not nerely when its existence

is established by a preponderance

of probability.

M. K. Madhava Reddy urged that before the presunption
under section 138-A(1) is attracted the prosecution nust
establish the basic ingredients of the offence for which
charge has been framed and in the case in hand, the
necessary ingredients of section 135(1)(a) nust be proved
and then only the presunption under section 138-A can be
attracted. According to M. Reddy this is apparent from sub-
section (2) of section  138-A of the Act. On a scrutiny of
provi sions of the Act particularly Section 138-A thereof and
the object for which the aforesaid provision was inserted
into the statute by Act No. 36 of 1973 it is difficult for
us to accept the contention of M. K _Madhava Reddy. It is
no doubt true that in a charge for violation of the
provisions of Section 135(1)(a) it is required for the
prosecution to establish that the accused have fraudul ently
evaded or attenpted evasion of ‘any duty chargeable on the
goods or that violated the prohibition inposed under. The
Act in respect of the goods. But if the prosecution
establishes the aforesaid facts then there is no necessity
of attracting the statutory presunption under section 138A
and wi thout such presunption an accused can be convicted
under section 135(1)(a)- But the |legislature having found it
difficult to establish the necessary ingredients of such
evasion of duty or prohibitions and the econonic offences
havi ng grown in proportion beyond the control, came forward
with the presunption available under section  138A of the
Act. The main object of Section 138A is to raise a
presunption as to culpable nental state on the part of the
accused when he is prosecuted in a court of law -In other
words, if a recovery is nmade from the accused of any
prohi bi ted goods within the notified area then the statutory
presunption would arise that he was know ngly concerned in
the fraudulent evasion or attenpted evasion of any duty
chargeable on the goods in question. In the case Bhanabha
Khal pabhai vs. Collector of Custons and another, 1994 Supp
(2) SCC 143, this Court has held that in view of Section
138-A a presunption has to be drawn in respect of existence
of the alleged nental state. An option has been given to the
accused to prove by way of defence the fact, That he did not
have any such nental state with respect to the act charged
which is an offence. The question, therefore, arises as to
whether in the proved facts and circunstances the courts
bel ow were justified in taking recourse to the statutory
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presunption under section 138A of the Act. The answer nust
be in the affirmative. The fact that accused was found to be
inside the vehicle from which the silver ingots were
recovered; the fact that the vehicle did not stop even
though customs authorities signaled for stopping; the fact
that the two courts bel ow disbelieved the plea of accused -
Devchand about the break down of his fiat car and he is
taking a innocent lift by the anmbassador car fromthe secret
pocket of which the silver ingots were recovered; and that
the place fromwhere the recovery was nade i s undoubtedly a
place within the notified area under Section Il K of the Act
and further that there was no transport voucher as required
under section 11K of the Act, unhesitatingly point towards
the conplicity of the accused - Devchand in the comi ssion
of offence under section 135(1) and the presunption under
section 138-A having been rightly attracted. The burden | ay
on the accused appellant-to establish that either he did not
know about, the fact ~of silver ‘ingots being transported in
the vehicle or that he was in no way connected wth the
sanme. But' the accused - Devchand has wutterly failed to
di scharge the ~said burden. In our —considered opinion the
conviction nust be held to be well founded and the sentence
passed thereunder is wholly justified.

So far as the third subm ssion of M. K Mdhava Reddy
is concerned it is no doubt true that sufficient time has
el apsed between the date of occurrence and the date of
judgrment and further the accused persons have served their
sentences for a nmajor part but yet we do not think that in
such economc offences the courts should take any |enient
viewin the matter. Smuggling has beconme a threat to the
effective fulfillnment of the objectives of foreign trade
control. The extent of the |eakage of revenue that takes
pl ace through the process of tax evasion cannot be
estimated. It has got serious deleterious effect on
legitimate trade. Taxation Enquiry Conmi ssion had suggested
that stringent nmeasures both legal and adm nistrative should
be adopted to minimse the scope of the wevil. /For the
purpose of achieving the desired objective Parlianment cane
forward with insertion of Section 138-A into the statute
book. Question of taking a lenient. view of the matter,
therefore, does not arise. In view of |arge scal e smuggling
activities in the border area and |arge scale evasion of
duty the country has faced severe economc inbalance.
Not wi t hst andi ng stringent |egislation having been nade it
has not been possible to eradicate the evil. Any I|eniency
therefore in econonic offences will send a wong signal. In
this view of the matter, we are- unable to accept the | ast
contention of M. K  Madhava Reddy, the |earned senior
counsel for the appellants.

So far as Jayantilal is concerned the prosecution has
been able to establish that the ten silver ingots-hold the
mark of Nar andas Manordas and accused Jayantilal had
purchased the said silver ingots from the Refinery of
Nar andas Manordas. The accused admitted the aforesaid fact
and it was proved beyond reasonable doubt that he was |ast
purchaser of said silver ingots. Hs plea that he convered
the ingots into pieces and sold the sane to his Brothers
under Exhibits 18 to 72 has not been accepted either by the
trying Magistrate or by the Hgh Court. On elaborate
di scussion of the evidence on record the two courts bel ow
have affirmed that accused no. 3 was the owner of the seized
silver ingots which was neant for transportation and ill ega
export and he was involved in conmtting the offence in
guestion. No convincing argument has been advanced on his
behalf to interfere with the findings and conclusions
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arrived at by the courts below and consequently we do not
find any case warranting interference by this Court has been
made out.

In the net result, therefore, both the appeals are
di sm ssed. The bail bonds stand cancelled. The appellants
are directed to surrender forthwith to serve the bal ance
peri od of sentence.




