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ACT:

Haryana Ri ce Procurenment (Levy) Order, 1979: Contraven-
tion of by partnership firm-Prosecution of al
partners--Mintainability of.

Essential Commpdities Act, 1955: ss.” 7 & 10--Contraven-
tion of Haryana Rice Procurenment (Levy) Order, 1979 by
partnership firmLiability for--Held, no vicarious liability
in crimnal |law unless statute so specifies.

HEADNOTE

The short supply of levy rice to the State Government by
licensed mllers is a contravention of the Haryana Rice
Procurenent (Levy) Oder, 1979 nade under s. 3 of the Essen-
tial Commodities Act, 1955. The said contravention is pun-
i shable under s. 7 of the Act. Under s. 10(1) of the Act a
person is deenmed to be guilty of contravention of such an
order, if he was in charge of and was responsible to the
conpany for the conduct of its business. Under the proviso
thereto, a person is, however, not liable to any punishnment
if he proves that the contravention took place w thout his
know edge or that he exercised all due diligenceto prevent
such contravention. Under explanation (a) to the section the
term "company" includes a firmor other association of
i ndi vi dual s.

The appel |l ants, partners of a firmrunning arice mll,
were convicted for contravention of the provisions of the
procurenent order read with s. 7 of the Act, and “sentenced
to rigorous inprisonment and fine. The Hi gh Court confirmed
the conviction and sentence.

In this appeal by special leave, it was contended for
the appellants that there was no evidence adduced by the
prosecution that they were in charge of the business of the
firm when the offence was conmitted and in the absence of
any such evidence the conviction could not be sustained.
Partly allow ng the appeal
887

HELD: 1. There is no vicarious liability in crimnal |aw
unl ess the statute takes that also within its fold. Section
10 of the Essential Conmodities Act does not provide for
such liability. It does not nmake all the partners liable for
the of fence whether they do busi ness or not. [890C]
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2.1 The obligation for the accused to prove under the
proviso to s. 10(1) that the offence took place without his
know edge or that he exercised all due diligence to prevent
such offence, arises only when the prosecution establishes
that the requisite condition nentioned in sub-s. 1 that the
partner was responsible for carrying on the business and was
during the relevant tine in charge of the business, is
sati sfied. [890E]

2.2 In the instant case PW1 had deposed that the state-
ment regardi ng purchase of paddy and supply of levy rice was
signed by appellant No. 3 as partner on behalf of the firm
There is no other evidence on record to indicate that other
partners were al so conducting the business of the firm when
the of fence was comitted. [890G 891A]

The conviction and sentence of appellant No. 3 are,
t herefore, maintained. The conviction and sentence of appel -
lant Nos. 1, 2 and 4 are set aside. They are acquitted from
all the charges. [891(C

JUDGVENT:

CRI M NAL APPELLATE JURI-SDI CTI ON: Crimnal Appeal No. 524
of 1989.

From the Judgnent and Order dated 25.5.1989 of the
Punj ab and Haryana H/gh Court in Crimnal Appeal No. 175 of
1986.

M C. Bhandare, (N P.) and Gopal K. Bansal for the
Appel | ant s.

Mahabi r Singh for the Respondent.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. W grant ~ special leave and
proceed to dispose of this appeal

On June 28, 1980 the appellants formed a partnership
firmfor the purpose of running a rice mll in the nane and
style of Ms Panna Lal Prem Nath Rice MIIs at Shahput. They
have been convicted by the Presiding Oficer of the Specia
Court, Karnal by judgnent dated March 10, 1986 for contra-
vention of the provisions of the Haryana
888
Ri ce Procurenment (Levy) Order, 1979, read with section 7 _of
the Essential Commodities Act. They were sentenced to - siX
nonths’ rigorous inprisonnent and a fine of Rs.2,000 each
The Hi gh Court of Punjab and Haryana has confirmed that
convi ction and sentence.

They now appeal against conviction.

The facts which gave rise to the charge, in so far as
material, were these: 1In 1984, the firm purchased 5373
quintals 69 kgs. and 400 gns of comon paddy fromthe  nar-
ket. By the rate of conversion of paddy into rice an average
3582.49 quintals of rice should have been obtai ned fromthat
much of quantity of paddy. As per levy rules the firm ought
to have supplied 3224.21 quintals of rice to the Governnent
but the firmfailed to supply it. Instead it supplied only
15 10 quintals of rice. There was thus a short supply  of
1714. 17 quintals of levy rice to the Government. On anot her
occasion the firm purchased 2353.79 quintals of superfine
paddy out of which 1566.62 quintals of rice could be ob-
tained. From that, the firmgave the Government 933.89
quintals of rice as against 1174.96 quintals. Here again
there was a short supply of 241.07 quintals of superfine
| evy rice.

The short supply of levy rice is a contravention of the
Haryana Rice Procurenent (Levy) Order 1979 and punishable
under section 7 of the Essential Conmdities Act. All the
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partners of the firmwere charge-sheeted and put to tria
for the said offence. They were al so convicted and sentenced
as earlier stated.

Counsel for the appellants urged that there is no evi-
dence adduced by the prosecution that the appellants were in
charge of the business of the firmwhen the offence was
conmtted and in the absence of any such evidence the con-
viction could not be sustained. Counsel rested his subm s-
sion on the text of section 10 of the Essential Comodities
Act. This section provides:

"10. O fences by comnpanies--(1) If the person
contraveni ng an order made under section 3 is
a conpany, every person who, at the tinme of
contravention was conmtted, was in charge of,
and was responsible to, the conpany for the
conduct of the business of the conpany as well
as the conpany, shall be deenmed to be qguilty
of "'the contravention and shall be liable to be
proceeded agai nst and puni shed accordi ngly:
889

Provided that nothing contained in
this sub-section render any such person liable
to any punishment if he proves that the con-
travention-took place wthout his know edge or
that 'he exercised all due diligence to prevent
such contravention

(2) Notwi thstandi ng -anything con-
tained .in sub-secti on where an offence under
this “Act has been conmtted by a conpany and
it is proved that the of fence has been conmt-
ted with the consent or connivance of, or 1is
attributable to any neglect on'the part of,
any director, nmanager, secretary or. other
of ficer of the conpany, such director, manag-
er, secretary or other officer shall also be
deened to be guilty of that offence and shal
be Iiable to be proceeded agai nst and puni shed
accordingly."
Expl anati on- - For the pur poses of this
section, --
(a) "Company" neans any body corporate, and
includes a firmor other association of indi-
vi dual s, and

(b) "director"--in relation to a firmneans a
partner in the firm
From expl anation to section 10 it will be seen that the

conpany includes a firmand other association of persons.
Section 10 provides that the person shall be deened to be
guilty of contravention of an order made under section 3 if
he was incharge of and was responsible to the firmfor the
conduct of the business of the firm Wat is of inportance
to note is, that the person who was entrusted wth the
busi ness of the firmand was responsible to the firmfor the
conduct of the business, could al one be prosecuted for the
of fence conpl ai ned of.

Counsel for the State, however, relied upon the |ega
liability of partners and he argued that it would be for the
accused partners to prove that the offence was comitted
wi t hout their know edge or in spite of exercising due dili-
gence on their part. He relied upon the proviso to sub-
section (1) of sec. 10. It is true that under the Indian
Partnership Act, 1932, a 'firm or 'partnership’ is not a
| egal entity but is nerely an association of persons agreed
to carry on business. It is only a collective nanme for
i ndi vidual s, carrying on business in partnership. The essen-
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tial characteristic of a firmis that each partner is a
representative of other partners. Each of the partners is an
agent as

890

well as a principal. He is an agent in so far as he can bind
the other partners by his acts within the scope of the
partnership agreement. He is a principal to the extent that
he is bound by acts of other partners. In fact every partner
is liable for an act of the firm Section 2(a) of the Part-
nership Act defines an "act of a firnm to nean any act or
om ssion by all the partners, or by any partner or agent of
the firm which gives rise to a right enforceable by or
against the firm

But we are concerned with a criminal liability under
penal provision and not-a civil liability. The penal provi-
sion rmust be strictly construed in the first place. Second-
ly, there is no vicarious liability in crimnal |aw unless
the statute takes that also within its fold. Section 10 does
not provide for such liability. It does not nake all the
partners liable for the of fence whether they do busi ness or
not .

It is, therefore, necessary to add an enphatic note of
caution in this regard. Mre often it is common that sonme of
the partners of a firmnmay not even be knowi ng of what is
going on day to day in the firm There nmay be partners,
better known as sleeping partners who are not required to
take part in the business of the firm There may be | adies
and mnors who were adnmitted for the benefits  of partner-
ship. They may not know anythi ng about the business of the
firm It would be a travesty of justice to  prosecute al
partners and ask themto prove under the proviso to sub-
section (1) that the offence was comitted wthout their
know edge. It is significant to note that the obligation for
the accused to prove under the proviso that the offence took
pl ace without his know edge or-that he exercised all due
diligence to prevent such offence arises only when the
prosecution establishes that therequisite condition nmen-
tioned in sub-section (1) is established. The ‘requisite
condition is that the partner was responsible for carrying
on the business and was during the relevant tinme in charge
of the business. In the absence of any such proof, no part-
ner could be convicted. W, therefore, reject the contention
urged by counsel for the State.

We have perused the evidence of the prosecution. Santla
I nspector, Food and Civil Supplies (PW1) has deposed  that
the accused were partners of the firm He has stated that
the statement Ex. P. 8 regarding purchase of ~paddy and
supply of levy rice was signed by Lajpat Rai as partner on
behal f of the firm The rest of his statement relates to the
short supply of levy rice, and it does not indicate that
ot her partners were al so conducting the business during the
relevant time. The statenment of PW3 who investigated the
case does not indicate anything further. He has seized the
rel evant docu-

891

nents |ike stock regi ster and recovery neno and arrested al
the four accused. These docunments do not indicate even
renotely that all the partners were doing the business of
the firm There 1is no other evidence on record on this
aspect. Wth these tit-bits, it is inpossible to hold that
when the offence was conmitted all the partners were con-
ducting the business of the firm However, Lajpat Rai ac-
cused No. 3 cannot escape the liability. The material on
record indicates that he was conducting the business of the
firm and in fact, he has signed the statenent Ex. P. 8 on
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behalf of the firm H's conviction cannot therefore be
di sturbed. But the conviction of other partners is absol ute-
Iy uncal l ed for.

In the result we allow the appeal, set aside the convic-
tion and sentence of appellant Nos. 1, 2 and 4 and acquit
them fromall the charges. The conviction and sentence of
appel l ant No. 3, however, are naintained.

P.S. S Appeal all owed.
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