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ACT:

Raj ast han Land Acquisition Act (24 of 1953), ss. 4 and 5(2)-
Gving of public notice of substance of Notification under
s. 4 at convenient places in locality-If mandatory.

HEADNOTE

In 1957, the Governnent of Raj ast han publ i shed a
notification under s. 4 of the Rajasthan Land Acquisition
Act; 1953, to the effect that the appellants’ land was
needed for a public purpose. The public notice of the
substance of the notification to be given by the Collector
at convenient places in the locality, as required by s.
4(1), was however not given. |In January 1958 and February
1959, notifications under as. 5(2) and 6 respectively of the
Act, were published in the |local Gazette. Thereafter, the
officer originally appointed by the Governnent to perform
the functions of a Collector under the Act. continued the
acqui sition pr oceedi ngs in spite of a CGover nirent
notification of June 1959, whereby another  officer. was
appointed to performthose functions. The appellants  filed
obj ections questioning his jurisdiction and stopped taking
part in the proceedings. On 11th Decenber, 1959,  after
maki ng ex parte enquiries, the officer made an award, and on
27th June 1960, he mamde :a second award superseding the

first. The appellants cane to know of the awards in
Sept enber 1960. In Cctober 1960, they filed a petition
under Art. 226, challenging the validity of the proceedings
on the ground, inter alia, that the requirenent of the

giving of the public notice under s. 4(1) at convenient
places of the locality was, mandatory, and as it was not
conplied with, the entire acquisition proceedi ngs were voi d.
The High Court agreed with the contention but dismssed the
petition on the ground that the objection was taken at a
bel at ed st age.

HELD: (i) The provision in ss. 4(1), requiring public notice
was mandatory and non-conpliance with it was fatal to the
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entire acquisition proceedings. [125 H]

Section 4(1) says that the Collector shall cause public
notice of the ,,substance of such notification to be given
at convenient places in the said locality. If the word
"shall" is, construed as "may" the object of the sub-section
will be defeated. The object is to give intimation to the
person whose land is sought to be acquired, of the intention
of the officer to enter the land. Under s. 4(2), such a
notice is a necessary condition for the exercise of the
power of entry and non-conpliance with the condition nakes
the entry of the officer or his servants unlawful. [125 F-H
The fact that the owner may have notice of the particulars
of the intended acquisition under s. 5(2) does not serve the
purpose of s. 4, for a notice under s. 5(2) is given after
the officer enters the land and submits the particulars
mentioned in s. 4. [125 (

Babu Barkya Thakir v. The State of Bombay, [1961] 1 S.C. R
128, expl ai ned.

(ii) The /Hi gh Court was in error in holding, on the facts,

that there was inordinate del ay in i nvoki ng its
jurisdiction. {127 D

121

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 85 of 1964,
Appeal fromthe judgnent and order dated April 17, 1963 of
the Rajasthan Hi gh Court in D. B. Cvil Wit Petition No.
410 of 1960.

Sarjoo Prasad and A. G Ratnaparkhi, for the appellant.

G C Kasliwal, Advocate-General for the State of Rajasthan
B. P. Maheshwari and R N. Sachthey, for the respondents.
The Judgnent of the Court was delivered by

Subba Rao, C.J. This appeal by certificate is directed
against the judgment of the H gh Court of Rajasthan at
Jodhpur, dismissing the petition filed by the appellants
under Art. 226 of the Constitution

The relevant facts may be briefly stated. By a regi'stered
sal e deed dated Decenber 10, 1958, the appellants purchased
the Iand conprised in Khasra Nos. 158 and 182/2 situated .in
village Sangaria in Tehsil Hanumangarh in the State of
Raj ast han. On February 14, 1957, the Governnent of
Raj ast han published a notification No. 7 (104) Rev/(A) dated
October 19, 1956, wunder s. 4 of the ~Rajasthan Land
Acqui sition Act, 1953, hereinafter called the Act, " to the
effect that the said |land, along with others, was needed or
likely to be needed for the public purpose of |aying
t ownshi p and orchards. On January 9, 1958, anot her
notification was published in the Rajasthan Gazette under s.
5(2) of the Act. On February 3, 1959, a— further
notification under S. 6 of the Act was published in the
Raj ast han Gazette in respect of the said |and. The
CGovernment of Rajasthan, in exercise of the powers under s.
3(c) of the Act, issued a notification dated Septenber 10,
1955, appointing the Deputy Director of Col oni sati on
Suratgarh Division wth headquarters at Hanumangarh, to
perform the functions of a Collector under the Act wthin
the local limts of his jurisdiction. On July 30, 1959, the
sai d Governnent published a notification dated June 4, 1959,
,in nodification of the previous notification, appointing
t he Deputy Director of Colonisation, Rajasthan Cana
Project, then having headquarters at Bi kaner, to performthe
said functions within the districts of Ganganagar, Bikaner
and Jaisalnmer. Notw thstanding the said notification, the
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Deputy Director of Colonisation, Suratgarh exercising the
functions under the Act, continued t he acqui sition
pr oceedi ngs. The appellants filed objections questioning
the jurisdiction of the said Deputy Director to proceed wth
the enquiry and thereafter they did not take part in the
pr oceedi ngs. On Decenber 11, 1959, after naking ex parte
enquiries, the said Deputy Director nade an award which for
conveni ence of reference nmay be

4 Sup Cl/66--9

122

referred to as Award No. 1. In the said award, the
appellant’s |and was valued at Rs. 614 per bigha. But, on
June 27, 1960 the said Deputy Coll ector made another award,
hereinafter referred to as Award No. 2, setting aside Award
No. 1 and giving conpensations to the appellants’ |and at
the rate of Rs. 442 instead of at Rs. 614 per bigha. The
appellants filed the wit petition in the H gh Court of
Raj ast han chal | engi ng-the validity of the said proceedings.
The contentions raised by the parties before the Hi gh Court
need not. be particularisedas they are apparent from the
follow ng findings given by it: (1) The provision of s. 4 in
the Act, nanely, that a public notice of the substance of
the notification should be given at convenient places in the
locality of the land in-dispute, is mandatory and the Land
Acqui sition Oficer did not conply with the sane; but as the
objection raised by the appellants in that regard was
belated it could not be allowed to be taken-at that stage.
(2) The direction given by the Rajasthan Government to the
Deputy Director of Colonisation, ~Suratgarh Division, to
exercise the powers of the Land Acquisition  Oficer under
the Act was not withdrawn, either expressly or by 'necessary
inmplication, by the notification dated June 4, 1959, by
which the Deputy Director of Col onisation, Rajasthan Cana
Proj ect , was authorised to perform the functions of
Collector within the three districts mentioned therein. (3)
Award No. 1 dated Decemnber 11, 1959, which related to Khasra
No. 158 had becone final and it (could not be altered by
Award No. 2 in regard to the said Khasra nunber. In effect
and substance, the High Court held that both the awards were
valid but Award No. 2 should be confined only to Khasra No.
182/ 2. In the result, the petition was dism ssed. Hence
the appeal

The | earned counsel for the appellants raised before us the
fol |l owi ng three points: (1) The entire acqui si tion
proceedi ngs were void inasnmuch as the mandatory provision of
s. 4 of the Act was not conplied with. (2) After the Deputy
Director of Col onisation, Rajasthan Canal Project, had been
authorised to performthe functions of a Collector, in_ the
districts of Ganganagar, Bi kaner and Jai sal mer, the Deputy
Director of Col oni sati on, Sur at gar h Di vi si on, with
headquarters at Hanumangarh, who was appointed earlier to
perform the functions of a Collector under the Act wthin
the local limts of the said jurisdiction, had ' becone
functus officio in regard to the instant acquisition —and
therefore, the proceedi ngs conducted by himthereafter were
null and void. (3) Under the Land Acquisition Act, the
Col I ector thereunder could make only one award in respect of
a notification and, therefore, when he nade the first award
in respect of the notification he became functus officio and
therefore, the second award nade by himin respect of the
sane notification was void.

123

The |learned Advocate-CGeneral of Rajasthan questioned the
correctness of every one of the said contentions. W shal
advert to his contentions in the rel evant contexts.
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Sections 4, 5, and 5A of the Act read:
"Section 4, Publ i cation of prelimnary
notification and power s of of ficers
t her eupon. -

(1) Whenever it appears to the Government that
land in any locality is needed or is likely to
be needed for any public pur pose, a
notification to that effect shall be published
in the Rajasthan Gazette, and the Collector
shal | cause public notice of the substance of
such notification to be given at convenient
places in the said locality.

(2) Thereupon it shall be lawful for any
of ficer, generally or specially authorised by
the Governnment. in this behalf, and for his
servants and worknen, -

(a) to enter upon and survey and take |evels
of "any land in such locality;

(b) to dig or bore into the sub-soil

(c) to do all other acts necessary to
ascertain whether the l'and i s adapted for such
pur pose;

(d) to set - out the boundaries of the |and
proposed to be taken and the intended |line of
the work(if any) proposed to be nade thereon
(e) to mark such levels, boundaries and |ine
by placing narks and cutting- trenches; and
where ot herwi se the survey cannot be conpleted
and the levels taken and the boundaries and
line marked, to cut down and clear away any
part of any standing crop, fence or jungle:
Section 5. Report by Collector.-(1) The Collector or a
Revenue O ficer specially enpowered by the Governnent in
this behalf shall forward to the Government with his remarks
a report on the result of the survey, if any, and other
operations described in and taken under sub-section (2) of
section 4.
(2) After considering the report, if any, submtted / under
sub- section (1) or, if no such report has been received, at
any tine after the issue of the notification under sub-
section (1) of section 4, the Governnment shall publish “a
further notification in the Rajasthan Gazette, givi ng
sufficient description of the land already notified  under
the said sub-section (1) of section 4 to enable it to  be
identified and stating the purpose for which it is or is
likely to be needed,
124
its approxi mate area and situation and, where
a plan has been made of the land,  the  place
where such plan may be inspected, and the
Col l ector shall cause public notice to be
given of the substance of the said further
notification at convenient- places on or  near
the land to be acquired.
Section b5A  Hearing of objections.-(1) Any
person interested in any |and which has been
notified wunder section 5 as being needed or
likely to be needed for public purpose or for
a company may, within thirty days after the
issue of the notification, object to the
acquisition of the land or of any land in the
locality, as the case may be."
The | earned Advocat e- CGeneral argued that a conbined reading
of ss. 4, 5 and 5A indicates that the direction in the
second part of s. 4 that the Collector shall cause public
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notice of the substance of the notification to be given at
convenient places in the said locality was only directory.
He pointed out that s. 4 contenplated only a notification in
general. terms and that under s. 5(2), after the Collector
ascertained the necessary particulars, the Governnent had to
issue a fresh notification giving sufficient description of
the land intended to be acquired along with a plan, if one
had been nmade, and al so to cause a public notice to be given
of the substance of the said notification at convenient
pl aces on or near the land to be acquired. As two notices
were contenplated by the Act one in general terns and
another with specifications-and as both the notices should
be published and their substance should be notified at
conveni ent pl aces, the argunent proceeded, t hat t he
direction to cause a public notice of the substance of the
notification to be given at convenient places in the said
locality under s. 4 was only directory, for the party would
get under the later notification better particulars and thus
he woul d not in any way be prejudiced.

This argunent was not accepted by the Hi gh Court, and, in
our view, rightly. The provisions of a statute conferring
power on the Government to conpul sorily acquire |lands shal
be strictly construed. Section 4 in clear terns says that
the Coll ector shalt cause public notice of the substance of
such notification/'to be given at convenient places in the

said locality. The provision is nmandatory in terns.
Doubt | ess, under | certain circunstances, the expression
"shall" is construed as "may". Theterm "shalt" in its

ordinary significance is mandatory and the court shal
ordinarily give that interpretation to that termunless such
an interpretation l|eads to-some absurd or -inconvenient
consequence or be it variance with the .intent " of the
| egislature, to be collected fromother parts of the Act.
The construction of the said expression, depends on the
provisions of a particular Act, the setting in

125

which the expression appears, the object for which the
direction is given, the consequences that would flow from
t he i nfringenent of the direction and such ot her
consi derations. The object underlying the said direction in
s. 4 is obvious. Under sub-s. (2) of s. 4 of the Act, after
such a notice was given, the officer authorised by the
Governnent in that behalf could enter the |and and interfere
with the possession of the owner in the nanner prescribed
thereunder. The Legislature thought that it was  absolutely
necessary that before such officer can enter the land of
anot her, the owner thereof should have a clear notice of the
i ntended entry. The fact that the owner may have notice of
the particulars of the intended acquisition under s. / 5(2)
does not serve the purpose of s. 4, for such a notice / shal
be given after the appropriate officer or officers-enter the
land and subnmit the particulars nmentioned in s. 4. The
objects of the two sections are different : the object of
one section is to give intimation to the person whose |and
is sought to be acquired, of the intention of the officer to
enter his |and before he does so and that of the other is to
enable him to know the particulars of the land which is
sought to be acquired. 1In the Land Acquisition Act, 1894
(Central Act 1 of 1894) there is no section corresponding to
s. 5(2) of the Act. |Indeed sub-s. (2) of s. 5 of -the Act
was omtted by Act 15 of 1960 and s. 5A was suitably anended
to bring the said provision in conformity wth those of
Central Act 1 of 1894. Whatever nay be said on the question
of construction after the said amendment-on which we do not
express any opinion-before the amendnent, ss. 4 and 5(2)
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were intended to serve different purposes.
I ndeed, the wording of s. 4 (2) of the Act | eads to the sane
conclusion. It says, "thereupon it shall be lawful for any
of ficer, generally or specially authorised by the Governnent
in this behalf, and for his servants and worknen to enter
upon and survey and take levels of any land in such
locality........... The expressions "thereupon” and "shal
be lawful" indicate that unless such a public notice is
given, the officer or his servants cannot ,enter the |[and.
It is a necessary condition for the exercise of the power of
entry. The non-conpliance with the said condition makes the
entry of the officer or his servants unlawful. On the
express terms of sub-s. (2), the officer or his servants can
enter the land to be acquired only if that condition is
conplied with. If it is not conplied with, he or his
servants cannot exercise the power of entry under s. 4 (2),
with the result that if the expression " shall" is construed
as "may", the object of the sub-section itself wll be
def eat ed. The statutory intention is, therefore clear
nanely, ‘that the giving of public notice is nmandatory. | f
so, the —notification issued under s. 4 w thout conplying
with the said nmandatory direction would be void and the | and
acqui sition proceedings taken pursuant thereto would be
equal Iy voi d.
126
Reliance is placed by the | earned Advocate-General on the
decision of this Court in Babu Barkya Thakur v. The State of
Bonbay( 1) . There, the notification under s. 4 did not say
specifically that the |and sought to be acquired was needed
for a public purpose, but it gave the necessary details in
regard to the purpose for which the | and was sought to be
acqui r ed. It was argued that the non-nention of the
expression "public purpose" invalidated. the notification
Dealing with the argunent, this Court observed:
VWhat was a mere proposal under s. 4 becones
the subject matter of a definite proceeding
for acquisitions under the Act. Hence, it 1is
not correct to say that any defect in the
notification under s. 4 is fatal to the wvali-
dity of the proceedings, particularly when the
acquisition is for a Conpany and the purpose
has to be investigated under s. 5A or s.. 40
necessarily after the notification under s. 4
of the Act."
In that case a formal defect was sought to be relied upon to
invalidate the notice and this Court did not accept the
contention, But it cannot be an authority for the position
that, if a public notice of the notification was not given
as prescribed by s. 4, it can be ignored. That woul d be re-
witing the section
The decision of this Court in Snmt. Somavanti v, The State
of Punjab(2) is also beside the point. The argunent
advanced therein was that the notification under s. 6 should
succeed the notification under s. 4 and that it could not be
| egal |y published in the sane issue of the Gazette. Dealing
with that argument, this Court observed:
“In the case before us the prelimnary
decl aration under s. 4 (1) was made on August
18, 1961, and a declaration as to t he
satisfaction of the Governnent on August 19,
1961, though both of themwere published in
t he Gazette of August 25, 1961. The
prelimnary declaration as well as t he
subsequent declaration are both required by
law to be published in the official gazette.
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But t he | aw does not nmke the prior
publication of notification under sub-s. (1)
of s. 4 a condition precedent to t he
publication of a notification under sub-s. (1)
of S. 6."
On the said ground the contention was rejected. Thi s
decision also has no bearing on the point raised before us
I ndeed the follow ng observation nade by this Court in the
cour se
(1) (1961] 1 S.C R 128, 140.
(2) [1963] 2 S.C R, 774,823, 822.
127
of the judgment, to sone extent, goes against the contention
of the respondent:
"A notification under sub-s. (1) of s. 4is a
condi tion pr ecedent to the maki ng of
noti fication under sub-s. (1) of s. 6."
In the present case, the Hi gh Court, as we have expressed
earlier rightly held that the provision for public notice
was nmandatory but disallowed the objection on the ground
that it —was rather belated, W find it difficult to
appreciate the said reasoning. This is not a case where a
party, who submitted hinself to the jurisdiction of a
tribunal, raised the plea of want of jurisdiction when the
decision went ’'against him but this is a case where the
appel l ants questioned the jurisdiction of the tribunal from
the outset and refused to take part- in the proceedings.
Though the notification under s. 4 was published in the
Raj ast han Gazette on February 14, 1957, Award No. | was made
on Decenber 11, 1959 and Award No. 2, on June 27, 1960. The
appel l ants say that they cane to know that the awards were
nmade only on Septenber 15, 1960, and they filed the petition
on October 26, 1960. It ’'cannot, therefore, be said that
there was such an inordinate delay as to preclude the
appel l ants frominvoki ng the jurisdiction of the H gh Court
under Art. 226 of the Constitution
In this view, it is not necessary to express our opinion on
the other two questions raised by the | earned counsel for
the appel |l ants.
In the result, the appellants will be entitled to a wit of
prohibition restraining the respondents fromgiving effect
to the said two awards. The order of the High Court is  set
aside and the wit petition filed by the appellant is
allowed with costs here and in the court bel ow.
V.P.S. Appeal al |.owed.
128




