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ACT:

U P. Agricultural Income-tax Act, 1948, ss. 14(1) & (2),
15(3), 25--Jurisdiction to assess when gross-i ncone exceeds
Rs. 1 | akh-Revision Board whether  conpetent to direct
Col l ector to nmake an assessnent after period under s. 25 has
expi red-Whet her Col |l ector can nake assessnent on. basis of
return filed before Sub-Divisional Oficer on notice issued
by latter under s. 15(3)-whether assessnent can be nade on
such return on the basis of notice issued under s. 14(1).

HEADNOTE:

The respondent-assessee had a gross agricultural income of
nore than Rs. 1 lakh in 1355 Fasli (July 1, 1947 to June 30,
1948) . In response to a notice issued by the Assistant
Col I ector under s. 15(3) of the U P. Agricultural I ncone-tax
Act, 1948, the assessee filled a return of his incone  and
the said officer nade an assessnent though under s. 14(2) of
the Act Jurisdiction to assess in cases when the gross
i ncome exceeded Rs. 1 |lakh lay within the Collector. The,
Coll ector thereafter made a reassessment under s. 25 read
with s. 16(4) within the period of Ilimtation ~prescribed
under the fornmer section i.e. "within one year of the end of
the vyear in which the incone had escaped assessnent™. In
appeal by the respondent the Agricultural | ncone-t ax
Conmi ssi oner set aside the orders of the Collector “and also
of the Assistant Collector and directed the Collector to
make a fresh assessnent after giving notice to the res-
pondent . The Board of Revision held that the Comm ssioner
had rightly decided that the orders in question were invalid
but that the Conm ssioner was not enpowered to set aside the
order of the Assistant Collector which was not chall enged
before him However the Board suo notu set aside the order
of the Assistant Collector and directed that fresh assess
ment be nade "according to |aw'. The High Court in
reference wunder s. 24(4) held that having regard to the
l[limtation provided in s. 25 the Board could not in 1952
direct the Collector to make a fresh assessnent for the
period in question. The State of Utar Pradesh appealed to
this Court.
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It was contended on behalf of the State that: (1) The
Assi stant Col | ector could make assessnent even in cases when
the gross inconme exceeded Rs. 1 lakh. (2) The notice under
s. 15(3) issued by the Assistant Collector not having been
set aside by the higher authorities, the Collector could, as
directed by the Board, make an assessnent wi t hout
transgressing any restrictions ins. 15(3) or s. 25. (3)
wi thout a fresh notice under s. 15(3) the Collector had the
power by virtue of the notice under s. 15(1), to assess the
i ncome of the respondent on the return nade pursuant to the
notice issued by the Assistant Collector. (4) Since notice
under 9. 25 for reassessnment of the escaped inconme had been
issued by the Collector within the period prescribed by s.
25(3) and the notice was otherwise valid, assessment
proceedings directed by the Board could be founded by the
Col  ector on that notice.

HELD : (i) Reading sub-s: (1) & (2) together there can be no
doubt that the Collector is the assessing authority wthin
his revenue jurisdiction with unlimted jurisdiction and the
Assistant. Collector in charge of @ sub-division is the
assessing - authority within his revenue jurisdiction wth

power only in cases in whichthe gross agricultural income
of the assessee
162

does not exceed Rs, 11akh. The Assistant Collector is not
entitled to nmake assessnent in such a case relying on the
generality of the provisions of s. 14(1). [167 F-Q

(ii) Wien the Assistant Collector arrived at the conclusion
that the gross incone of the respondent exceeded Rs. 1 | akh
the proceedings initiated by himincluding the issue of the
notice nust, wunless that conclusion is set -aside by a
superior authority, be treated as wunauthorised, for the
power to issue a notice under s. 15(3) is only conferred
upon the assessing authority and the assessing authority
within the neaning of S 2(6) s a person authorised to
assess agricultural incone-tax. There is no provision in
the Act or the Rules for transfer of proceedings from the
Assistant Collector to the Collector when the “Assistant
Collector in dealing with a return finds that he has no

jurisdiction. The Collector therefore could not “in the
present case make reassessnent on the basis of the return
filed under s. 15(3). |In fact having regard to the terns of

the order passed by the Board it was clear that the notice
under s. 15(3) issued by the Assistant Collector had been
guashed by the Board. [168 B-F]

(iii) If the proceedings for assessment were comenced
on a ’'return nade pursuant to an invalid notice, and the
proceedi ngs for assessnent were set aside on the ground of
want of jurisdiction of the authority making the  assessnent
the entire proceeding nust be deenmed to be vacated and
relying upon the return made to the authority -who had
assessed the income another authority cannot proceed to
assess the income of the assessee. Mere issue of a notice
under s. 15(1) could not come to the aid of the Collector in
commenci ng fresh assessnent proceedi ngs many years after the
date on which that notice was issued on a return which was
not made; to him [168 H 169 B]

(iv) The notice wunder s. 25 issued by the Collector mnust
also be deemed to have been quashed by the Board. The
Col l ector had therefore, under the direction given by !he
Board, to issue a fresh notice before a proceeding for
assessnment could be started and a fresh assessnent coul d not
be based on the earlier notice. [169 E
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 123 of 1965.
Appeal by special l|eave fromthe judgnment and order, dated
Novermber 28, 1963 of the Allahabad High Court in AIl.T.
Ref erence No. 16 of 1960.

S. T. Desai and O P. Rana, for the appellant.

A V. Viswanatha Sastri, M V. Goswami and B. C  Msra,
for the respondent.

The Judgnent of the Court was delivered by

Shah, J. By order, dated May 14, 1949 the Sub-Divisiona

Oficer, Jaunpur, assessed Raja Yadvendra Dut t Dube
herei nafter called '"the respondent’-under S. 16(3) of the U
P. Agricultural Inconme-tax Act, 1948 to pay agricultura

i ncome-tax for the account period 1355 Fasli (July 1, 1947
to June 30, 1948) on a net -income of Rs. 72,769/15/2. Being
of the view that a part

163

of the'inconme of the respondent had escaped assessnent, the
Col | ector of Jaunpur by -order, dated June 9, 1950,
reconputed tax under S. 25 read with's. 16(4) of the Act for
the said account period on a total net income of Rs.
80, 859/ 13/ 6. In appeal by the respondent the Agricultura

I ncome-tax Conmi ssioner by order dated March 5, 1952, set
aside the orders/ of the Collector and also of the Sub-
Divisional Oficer /and directed that ~ the assessnent be
reopened by the Collector and fresh assessnment of the incone
for 1355 Fasli '‘be made after ~giving notice to t he
respondent . In the view of the Comm ssioner, assessnent
made by the Sub-Divisional Oficer was wi thout jurisdiction

and the order of reassessnent by the Collector "being in
review and substitution of the order of ‘assessnment", want of
jurisdiction in the order of assessment -attached to the
order of reassessnment as well. The respondent then ' noved
the Board of Revision against the order of the Conmi ssioner.
The Board agreed with the Conmm ssioner, that the assessnent
order nmde by the Sub-Divisional Oficer was "illegal and
invalid", but in the viewof the Board the Comni ssioner
exceeded his authority in setting aside the order of the
Sub-Di vi sional Oficer, which was not chall enged in° appea

before him However, the Board observed, the illegality and
invalidity of the order of assessnment having come to their
notice, they would take up the matter suo nmotu in exercise

of their revisional jurisdiction and declare the order
passed by the Sub-Divisional Oficer as illegal and set it
asi de. Accordingly, in setting aside the order of the

Conmi ssi oner, they also set aside the order of ~assessnent
made by the Sub-Divisional Oficer, and directed  that
"Fresh assessnment will be made according to |law'. The
Board then referred under s. 24(4) of the Act the follow ng
qguestion of law to the Hi gh Court of Allahabad for “opinion :
"Whet her on the facts and having regard to the
provi sions of section 25 of the Act, the Board
could on the 15th Cctober, 1952, direct a
fresh assessnent to be nmade ?"
The Hi gh Court, recorded an answer in the
negati ve. The State of Utar Pradesh has
appealed to this Court.
The rel evant provisions of the Act are briefly
these : "Assessing authority” under the Act
neans a person authorised by the State
CGovernment to assess agricultural incone-tax :
s. 2(6). By s. 3 charge of agricultura
i ncone-tax and super-tax at the rate or rates
speci fied in the Schedule on the tota
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agricultural incone of the previous year
of every person is inposed. Section 14 sets
164

up Assessing authorities and prescribes their
powers. it provides :

" (1) For the purposes of this Act, every
Col l ector, and Assistant Collector in charge
of a sub-division shall be assessing authority
and shall exercise and perform wthin his
revenue jurisdiction such powers and duties as
may be prescribed, provided that the State
CGovernment . may appoint any officer as an
assessing ‘authority for such area as may be
prescri bed.

(2) In ~particular and without prejudice to
the generality  of the provisions of sub-
section (1), the follow ng authorities shal
be” the assessing authorities in the cases
nmentioned agai nst” each nanely :

(a) Assi stant” Collector Incharge of sub-

di vi si on.

Where the gross-agricul tural cone does not
exceed Rs. 1 lakh

(b) Col |l ector In all cases.

(c) O ficer appointed under proviso to sub-
section (1):
In such cases as may be prescribed".
Section 15, ‘insofar as it is materi a
provi des:

"(1) The Col l'ector shall give notice, by
the publicationin the Oficial Gazette and in
such other manner as nmay be prescri bed,

requiring every person, whose tota
agricultural income during the previous year
exceeded the maximum -anount which is not
char geabl e to agricultural incone-tax to

furnish to such assessing authority and within
such period, not being less than thirty / days,
as may be specified in the notice, a return in
the prescribed form and verified in the
prescri bed manner, setting forth -his tota
agricultural incone during the previous year
(2)
(3) In the case of any person whose tota
agricultural inconme is, in the opinion of the
assessing authority, such amount as to render
such person liable to paynment of agricultura
income-tax in any year, he may serve in that
year a notice in the prescribed formrequiring
such person to furnish within such period, not
bei ng less than thirty days as  my be
specified in the notice, a return in the
prescribed formand verified in the prescribed
manner setting forth his total agricultura
i ncome during the previous year
165
Section 16 sets out the procedure of assessnment by the
assessing authority, and against the order of assessment by
the assessing authority, an appeal lies under s. 21 to the
Conmi ssioner. By s. 22 power is conferred upon the Board of
Revi sion either on their own notion or on an application to
call for the record of any proceedi ng under the Act pending
bef ore or decided by any authority subordinate to the Board,
and after such inquiry as they deem necessary, may pass such
orders as they think fit. Section 24 provides for reference
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of questions of lawto the H gh Court for opinion. Sub-
section (2), insofar as it is material, provides :
"Wthin sixty days of the conmunication of an
order under section 21 or section 22 the
assessee may, by application apply to the
Board to refer to the Hi gh Court any question
of law arising out of such order or decision
and the Board shall, within sixty days of the
recei pt of such application, draw up a
statement of the case, and refer it, wth
their opinion to. the H gh Court:"
Under sub-s. (4) of S. 24 the Hgh Court 1is authorised,
where the Board has rejected the application under sub-s.
(2) or refused to state the case on such application, if the
H gh Court is not satisfied about the correctness of the
decision of the Board, to require the Board to state the
case and refer it to the H gh Court. Section 25 authorises
the assessing authority to assess or reassess income which
has escaped assessnment in any year or has been assessed at
too low a rate, after serving a notice on the person liable
to pay agricultural incone-tax within one year of the end of
the year in which the income has escaped assessnent.
Section 44 confers power upon the State Covernnment to rmake
rules for carrying out the purposes of the Act.
Under the schene of the Act, the Collector of the District
is the assessing authority generally in respect of the
entire District over which he has revenue jurisdiction, and
he is invested with the power to issue a general notice
cal i ng upon every person whose income is chargeable to tax,
to make a return of his income.” The Assistant  Collector
(who is also called the Sub-Divisional Oficer) in charge of
a sub-division is invested with power as assessing authority

Wit hin hi s revenue jurisdiction, wher e t he gr oss
agricultural income of an assessee does not exceed ' Rs. 1
I akh. Power of the assessing authority under s. 15(3) to

i ssue a special notice calling for a return may be exercised
within the year of assessnent, and not thereafter. /Power to
reassess under s. 25

166

is also restricted and the assessing authority may not issue
a notice of "escaped assessnent" after one year fromthe end
of the year of assessment.

It is necessary to renmenber that these proceedings cone
before wus in appeal against the order passed by the High
Court on a reference made under s. 24. Jurisdiction of the
Hi gh Court wunder s. 24 is advisory : the High Court rust
answer the question referred to it and cannot travel outside
the terns of the reference. This caution is necessary
because |learned counsel appearing for the parties / have
sought to canvass many questions which were never raised
before the Board and even before the High Court. The
guesti on whether the order passed by the Board setting aside
the orders of a assessment of the Sub-Divisional Oficer and
of the Collector and even of the Comm ssioner is justifiable
inlawis not referred to us. W are only concerned to dea
with the linmted question whether the Board had authority on
the view expressed by it to make the order directing re-
assessment, and that question nust

be decided in the light of the provisions of s. 15(3) and S.
25 of the Act.

It may be assunmed that a notice under s. 15(1) was issued by
the Collector (though there is no reference to such a notice
in the record) requiring every person whose incone exceeds
the maxi mum anpunt exenpt fromtax to submit a return in the
Form No. 1 (a) prescribed by the Rules. It is conmon ground
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however that the respondent filed the return in pursuance of
a notice under s. 15(3), and that the Sub- Di vi si ona
Oficer found in the course of the assessment proceedi ng
that the gross agricultural incone of t he r espondent
exceeded Rs. 1 lakh. The order of assessnent passed by the
Sub-Divisional Oficer was set aside by the Board because
the Sub-Divisional Oficer had no jurisdiction to assess to
tax income of a person whose gross agricultural incone
exceeded Rs. 1 lakh, and the Board agreed with the
Commi ssioner that the order of the Collector being in
"review or substitution" of the order of the Sub-Divisiona
Oficer was also |liable to be set aside.
Counsel for the State raised three contentions in support of
the plea that the Board had power to direct the Collector to
make a fresh assessnent
(1) The Sub-Divisional Oficer was invested
with authority +to issue a notice under S
15(3) calling for a return, and since this
notice was not set aside by the Conmi ssioner
or ~by the Board of Revision, in making the
order of assessnment pursuant to the order of
t he
167
Board, the Collector will not be transgressing
any statutory restrictions inposed by s. 15(3)
or S. 25 of the Act.
(2) Wthout a fresh notice under s. 15(3),
the Coll ector has the power, by virtue of the
noti ce under s. 15(1), to assess the incone of
the respondent on the return nade pursuant to
the notice issued by the Sub- Di vi si ona
Oficer.
(3) Since notice under s. 25 of the Act for
reassessnent of the escaped i ncome was i ssued
within the period prescribed by s. 25(3), and
the notice was otherwise valid, assessnent
proceedings directed by the Board nmay be
founded by the Coll'ector on that notice.
In proceedings for assessnment the  Sub-Divisional Oficer
found that the total gross income of the respondent exceeded
Rs. 1 lakh, and under s. 14(2) the Collector al one was the
assessing authority in respect of the -income of the
respondent. The contention raised by counsel for the State
that by the expression "without prejudice to the generality
of the provisions of sub-section (1)" in sub-s. (2) of s. 14
power is intended to be conferred upon the Assistant
Col l ector in charge of a sub-division to assess income of an
assessee whose gross agricultural incone exceeds Rs. 1  |akh
cannot be accepted. The first sub-section of S. 14 declares
the Collector and the Assistant Collector in charge 'of a
sub-division as assessing authorities within the Limts of
their respective revenue jurisdictions. By sub-s. (2) it is
directed that the authorities nentioned in sub-s. (2) ‘shal
be the assessing authorities in the cases "nentioned agai nst
each". Reading sub-ss. (1) and (2) together there can be no
doubt that the Collector is the assessing authority wthin
his revenue jurisdiction with unlimted jurisdiction, and
the Assistant Collector in charge of a sub-division is the
assessing authority wthin his revenue jurisdiction wth
power only in cases in which the gross agricultural income
of the assessee does not exceed Rs. 1 |akh
There is in the Act no procedure prescribed about ascertain-
nment of the gross agricultural incone of an assessee which
is determinative of the jurisdiction of the Sub-Divisiona
Oficer, but as in other taxing statutes where the taxing
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authority is constituted a tribunal of excl usi ve
jurisdiction the authority has the power, subject to
rectification by a superior Court, to decide facts on the
proof of which his jurisdiction depends. The Sub-Divisiona
Oficer had therefore power to decide whether the gross
agricul -

168

tural incone of the respondent did or did not exceed Rs. 1
| akh The notice under S. 15(3) was issued to the respondent
by the Sub-Divisional Oficer, presunably on the assunption
that the gross agricultural incone of the respondent did not
exceed Rs. 1 |akh but when the Sub-Divisional Oficer found
on scrutiny of the return that the gross agricultural incone
of the respondent exceeded Rs. 1 |akh, he could not exercise
the powers of the assessing authority. There is no
provision in the Act or the Rules for transfer of proceeding
from the Sub-Divisional Oficer to the Collector, when the
Sub-Divisional Oficer in dealing with a return finds that
he has no jurisdiction. Wen he arrived at the concl usion
that the gross incone of the respondent exceeded Rs. 1 |akh
the proceeding initiated by the ~Sub-Divisional Oficer
including the issue of notice nust, unless that conclusion
is set aside by a superior authority, be held unauthorised,
for the power to i'ssue-a notice under s. 15 (3) is only
conferred upon the assessing authority, and the assessing
authority wthin the nmeaning of S . ~2(6) is a person
authorised to assess agricultural _incone-tax. The Sub-
Divisional Oficer 'had no power to assess agricultura
i ncome of the respondent, because his gross income exceeded
Rs. 1 lakh, and he had on that account no power to issue the
noti ce.

It is true that the Board of Revision did not expressly Set
aside the notice issued by the Sub-Divisional Oficer. under
S. 15 (3), but the Board agreed with the Commi ssioner that
the original order of assessnment passed by the Sub-
Divisional Oficer "was absolutely  wi thout jurisdiction"
and directed that the entire case be reopened’ by the

Col l ector and fresh assessnment of the inconme for Fasli/ vyear
1355 be nmde by the Collector after giving notice to the
respondent . The Board thereafter passed the sane order

whi ch the Conmi ssioner claimed without authority to nake.
It must, therefore, be held that the notice issued by the
Sub Divisional Oficer was not only unauthorised, but was
al so quashed by the Board.

The second contention that when notice under S 15(1) is
i ssued, the Collector nmay w thout a notice under S. 15(3)
commence fresh assessment proceeding on the return nmade to
the Sub-Divisional Oficer has no substance. This question
does not appear to have been raised or argued at any  stage
before the Board. Again, if the proceedings for assessnent
were comrenced on a return made pursuant to an “invalid
noti ce, and the proceedings for assessment were set aside on
the ground of want of jurisdiction of the authority ' making
the assessnment, the entire proceedi ngs nust, be deenmed to be
vacat ed, and relying upon the

169

return made to the authority who had assessed the incone,
another authority cannot proceed to assess- the incone of
the assessee. Mere issue of a notice under s. 15(1) cannot
come to the aid of the Collector in comencing fresh
assessment proceedi ngs many years after the date on which
that notice was issued, on a return which was not nmade to
hi m Wen after a general notice a special notice was
i ssued unaut hori sedly and proceedi ngs were taken pursuant to
that special notice, the general notice cannot be relied




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

upon to start fresh proceeding for assessnent on the
assunption that the return nust be deened to be nade to him
pursuant to the general notice. The Collector nust, before
proceedi ng to assess, issue under s. 15(3) a notice when no
return was filed pursuant to the notice under s.- 15 (1 ),
and a notice under s, 15(3) cannot issue after expiry of the
year of assessnment to which the notice rel ates.

The third contention also has,no substance. The Collector
i ssued a notice under s. 25 for reassessing incone which had
escaped assessment and assessed the income of t he
respondent, but the proceeding of the Collector was set
aside as unauthorised, and the Collector was directed to
start a fresh proceeding for assessnent. The notice issued
by the Collector nust al so be deened to be quashed. The
Col l ector has, therefore, under the direction given by the
Board, to issue a freshnotice before a proceeding for
assessment nmay be started, and the earlier notice issued
under s. 25 cannot be relied upon by the Collector.

The High Court was therefore right in the answer which it
recorded. It is sonmewhat unfortunate that on account of
the diverse orders passed by the authorities-from tinme to
time wthout a correct appreciation of the scheme. of the
Act, the respondent escapes liability to pay tax which was
[awful |y due, by him ~but that cannot justify the
commencenent of a/fresh proceeding for assessnent contrary
to the provisions of the statute.

The appeal fails and is dismssed. There will, however, be
no order as to costs in this Court and in the H gh Court.
Appeal dism ssed.

L7 Sup Cl/66-12
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