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ACT:

Act of State-Ruler of a native state granted certainrights
in forest to grantees-State nmerged with Dom nion of India-
Domi ni on of India did not recognise the grant-Effect of non-
recognition before Constitution and after  Constitution-If
non-recognition of the grant ampunts to an act ~of State-
Government of India Act 1935-Constitution of India, Art. 32.

HEADNOTE

The Ruler of the State of Sant had issued a Tharao ‘dated
12th March 1948, granting full right and authority to the
jagirdars over the forests in their respective villages.
Pursuant to the agreenent dated March 19, 1948, the State of
Sant nmerged with the Dom nion of India. On October 1, 1948,
Shree V. P. Menon, Secretary to the Government of India,
wote a letter to the Maharana of Sant State expressly
declaring that no order passed or action taken by the
Maharana before the day of April 1st 1948, would be
guesti oned. After merger there was obstruction by the
forest officers when the respondents were cutting the
forests, but after some correspondence they were permitted
to cut the trees on furnishing an undertaking that they
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would abide by the decision of the governnment. The
CGovernment of Bonbay, after considering the inplications of
the Tharao, decided that the order was nmla fide and
cancelled it on 8th July 1949 In the neantinme these
respondents were stopped fromworking the forests by the
CGover nent of Bonbay.

462

Thereupon these respondents filed suits for declaration of
rights in the forests and for a permanent injunction agai nst
i nterference with those rights by the St ate. The
respondents claimed in these suits that the rights of the
grantees to the forests were not liable to be cancelled by
the Dominion of India after the nerger of the State of Sant
in June, 1948, by executive action, and that the Governnent
of Bonbay was not competent to obstruct themin the exercise
of those rights. Their clains were opposed by the State of
Bonbay mainly on- the “ground that in the absence of
recognition, express-or inplied, by the successor State of
the rights conferred by the forner ruler on the |jagirdars
the respondents could not enforce them in the Minicipa

Courts. These respondents filed five suits against the
State of GQujarat. Al suits except one were dismssed by
the Trial Court. The District Judge on appeal ordered the
di sm ssal of that suit al'so and di sm ssed the appeals of the
plaintiffs in the other suits. The plaintiffs then appeal ed
to the High Court and the Hi gh Court allowed all appeals and
the suits were decreed.’” The H gh Court held on the basis of
the letter witten by Shri V. P. Menon, Secretary that the
succeedi ng soverei gn had wai ved or relinquishedits right to
repudi ate the Tharao. The Hi gh Court further held that the
Tharao was not a |egislative action of the Ruler  of Sant
State. The State Governnent appealed to this Court by
speci al |eave. Hence the appeal

Per majority:

H dayatullah J. (i) The Act of State comes to an end only
when the new sovereign recognises either expressly or
inpliedly the rights of the aliens. It does not come to an
end by an action of subordinate officers who  have no
authority to bind the new sovereign. Till recognition

either express or inplied, is granted by the new sovereign

the Act of the State continues. |In the present -case, the
Act of State could only come to an end if Governnent
recogni sed the rights flowing from Tharao. That Governnent
never did. There was thus no recognition of the Tharao  or
the rights flowing fromit at any tinme. In the present
case, the subordinate officers of the Forest Departmnent
al l owed each respondent to cut the trees on furnishing an
undertaking that he would abide by the decision of. the
Government and so the question of waiver or relinquishnment
does not ari se.

Secretary of State in Council for India v. Kamachee Boye
Sahaba, (1859) 13 Moore P. C. 22, Secretary of State v.
Sardar Rustom Khan and Others, (68) |I. A 109, MS. Dal m a
Dadri Cenment Co. Ltd. v. Conmm ssioner of Income-tax, [1959]
S.CR 729, The State of Saurashtra v. Menon Haji Ismale
Haji, [1960] 1 S.C. R 537, Jagan Nath Agarwala v. State of
Oissa, [1962] 1 S.C R 205, State of Saurashtra V. Jamadar
Mohamed Abdulla and O's., [1961] 3 SSCR 970 and Vaje
Singhji Jorwar Singh v. Secretary of State for India, (1924)
L.R 51 1.A 357, relied on

Virendra Singh and Os. v. The State of Utar Pradesh [1955]
1 S.C.R 415, disapproved.

Bhola Nath v. State of Saurashtra, A I.R 1954 S.C. 680,
Bhojrajji v. The State of Saurashtra, 61 Bom L.R 20,
referred to.
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(ii) The Act of State did not cone to an end by virtue of
Article 299(1) of CGovernnent of India Act, 1935 and so the
respondents could not claimthe protection of that section

Section 299(1) did not cone into play because it could only
cone into play after the rights were recognised. In the
present case the rights were never recognhised by the
Gover nment .

(iii) The original Act of State continued even after
January 26, 1950, because there was no state succession on
January 26, 1950 in so far as the people of Sant State were
concerned. For them state succession was over sone tine in
1948. The Act of State which began in’ 1948 could continue
uninterrupted even beyond 1950 and it did not |apse or get
repl aced by another Act of State. These rights in question
cannot be protected under the Constitution because these
ri ghts were not recogni sed even before 1950.

(iv) That  the inmpugned Tharao was not a law as it did not
lay down any rule of conduct. It . was a grant nmade to the
Jagirdars nentioned in the Tharao.. The fact that Mharana's
Tharao was passed to benefit a larger nunmber of persons en
bloc does not nmake it any the nmore a lawif it did not
possess any of the indicia of a law The Tharao did give
rights to the grantees but did not |ay down any rule of
conduct . It is a'grant and as a grant it was open to the
new sovereign not to recognise it.

Madhorao Phal ke v. The State of Madhya Bharat, [1961] 1
S.C.R 957, distinguished.

Ameer -unni ssa Begum and O's. v. Mahboob Begum and Os.
A l.R 1955 S.C. 352. distinguished.

Maharaja Shri Umaid MIlIs Ltd. v. Union of India and Ohers.
A l.R 1963 S.C. 953 and The Bengal Nagpur Cotton MII Ltd.
v. The Board of Revenue, Madhya Pradesh and Qthers, A l.R

1964 S.C. 888 relied on

(v) The right clainmed hereis not even a concessionary
ri ght such as has received the support of the Internationa

witers. It is nore of the nature of a gift by the Ruler at
the expense of the State. It |acks bona fides which is one
of the things to look for. There is no treaty involved and
what ever guarantee there is, Art. 363 of the Constitution
precludes the Minicipal Courts from considering. Thi's
di stingui shes the jurisdiction and power —of the Supreme
Court of the United States in which consideration of
treaties is included. |In the United States the Constitution
declares a treaty to be the law of the land. In India the
position is different. Article 253 enables legislation to
be made to inplenment international treaties. This Court has
accepted the principles |laid down by the Courts in England
in regard to the limts of the jurisdiction of Minicipa

Courts. The view of the Suprene Court of United States or
the view taken in international |aw has not been accepted by
this Court. Politically and

464

ethically there m ght have been sone reason to accept —and
respect such concessions but neither is a reason for the
Muni ci pal Courts to intervene. The Rule that the Act of the
State can be questioned in a Minicipal Court has never been
adopted and it has been considered that it is a natter for
the political departnents of the State. However desirable
it may be that sol etm guarantees should be respected, this
Court should not inpose its will upon the State, because
this is outside its jurisdiction

In this case, the present respondents who were not parties
to the nmerger agreenent or to the letter witten by M.
Menon which was made expressly a part of the Agreenent
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cannot take advantage of cl. 7. |If they were parties,
Article 363 would bar such plea.

Maharaj Uneg Singh and Qthers v. The State of Bonmbay and
QO hers. [1955] 2 S.C.R 164, relied on.

U S. v. Percheman, 32 U.S. 51 at 86, disapproved:

Shapl eigh v. Mar, 299 U S. 468, referred to.

Sal aman v. Secretary of State for India, [1906] 1 K B. 613,
referred to.

Cook v. Sprigg. [1899] A . C. 572, referred to.

Foster v. N elson. (1829) 2 Pet. 253, referred to.

Birma v. The State, A I.R 1951 Rajasthan 1 to 7, referred
to.

Anpodutijani  v. Secretary Southern Nigeria, [1921] 2 AC
399, referred to.

Clark V. Allen, 331 U S: 503. referred to.

West  Rand Central Gold Mnning Co. v. Regem [1905] 2 K. B
391, referred to.

Secretary of State v. Bai Raj Bai, (1915) L.R 42 I.A 229,
relied on,

Per Shah J. (1) The rule that cession of territory by one
State to another is an act of State and the subjects of the
former State nmay enforce only those rights in Minicipa
Courts which the new sovereign recogni ses has been accepted
by this Court.

M s. Dal mia Dadri Cenent Co., Ltd. V. Commi ssi oner of
i ncomeTax, [1959] S.C. R 729, jagannath Agarwala v. State of
Oissa, [1962] 1 S.C.R 205, Pronmobd Chandra Dev v. State of
Orissa, [1962] Suppl. 1 S CR 405 and the State of
Saurashtra v. Jamadar nohd. Abdul l'ah, [1962] 3 S.C.R 970,
relied on.

The Secretary of State In Council of India v. Kamachee Boye
Sahaba, 7 Moore's |.A 476, Vajesinghji Joravarsinghji v.
Secretary of State for India in Council, LR 51 |I.A 357
and Secretary of State v. Sardar Rustam Khan and @ O hers,
L.R 68 1.A 109, relied on

465

(ii) The Constitutional provisions in the United States are
sonewhat different. Under the Constitution of the United
States each treaty becones a part of the law of <~ the  |and;
the provisions thereof are justiciable and the covenants
enforceable by the Courts. |In India the treaties have not
the force of law and do not give rise to rights or
obl i gations enforceable by the Minicipal Courts.

In the present case by virtue of Art. 363 of t he
Constitution, it is not open to the respondents-to enforce
the covenants of the agreenent as stated in the letter of
guarantee witten by M. V. P. Menon in the  Minicipa
Courts.

United States v. Parchenman, [1833] 32 U S. 51 at 86, 87, not
relied on.

Cook v. Sprigg. [1899] A C. 572, referred to.

Maharaj Uneg Singh and Qthers v. The State of Bonmbay and
O hers, [1955] 2 S.C.R 164, relied on.

(iii) An act of State may be spread over a period -and
does not arise nerely an the point of acquisition  of
sovereign right. Nor is the new sovereign required to

announce his deci sion when he assunes or accepts sovereignty
over foreign territory, about the rights created by the
guondam soverei gn, on pain of being held bound by the right
so created. There. fore till the right to property of the
subjects of the former Indian State was recognized by the
new sovereign there was no title capable of being enforced
in the courts of the Dominion or the Union

(iv) The functions of a State whether it contains a
denocratic set wup or is admnistered by an autocratic
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sovereign fall into three broad cat egori es--executi ve,
legislative and judicial. The |ine of denmarcation of these
functions in an absolute or autocratic form of governnent
may be thin and may in certain cases not easily discernible.
But on that account it is not possible to infer that every
act of an autocratic sovereign has a legislative content or
that every direction made by himnust be regarded as | aw.
The | egislative power is the power to nake, alter, anmend or
repeal laws and within certain definite limts to delegate
that power. Therefore It is power to lay down a binding
rule of conduct. Executive power is the power to execute
and enforce the laws, and judicial power is the power to
ascertain, construe. and determ ne the rights and
obligations of the parties before a tribunal. In the
present case the order dated March 12, 1948, is expressly in
the formof a grant of the rights which were not previously
granted and does not either expressly or by inplication seek
to lay down any binding rule of conduct. The inpugned order
was not ~‘a |law or an order made under any law within the
neani ng of cl. 4 of the Adm nistration of the Indian States
Order of 1948.

Promod Chandra Deb and Others v. The State of Olisa and
O hers, (1962] Suppl. 1 SC. R 405, Aneer-un-N ssa Begum
and Ohers v. Mahboob Begwn and Qthers, A l.R (1955) S.C
352, Director of Endow

134- 159 S. C. -30.
466

ments, Government of Hyderabad v. Akram Ali, A l.R (1956)
S.C. 60, Tilkayat Shri. Govindlalji Mharaj etc. v. State of
Raj ast han and O hers, AlR (1963) S.C 1638,
di stingui shed, discussed.

Madhorao Phal ke v. The State of Madhya Bharat, [1961] 1 S.C
R 957 di scussed.

Maharaja Shree Umaid MIls Ltd. v. Union of India, AIl.R
1963 S.C. 953, relied on
The Bengal Nagpur Cotton MIIs Ltd. v. The Board of Revenue,
Madhya Pradesh and Qthers, C A. No. 416 of 1961 decided on
July 30, 1963, relied on

(v) To attract s. 299(1) of the Governnent of India Act,
1935, there nmust, exist a right to property which is  sought
to be protected. The subjects of the acceding State are
entitled only to such rights as the new soverei gn chooses to
recogni ze, in the absence of the any recognition of the
rights of the respondents or their predecessor Jagirdars,
there was no right to property of which protection could be
clainmed. On the Sant reasoning, grantees of the Ruler could
not claimprotection under Art 31(1) of the Constitution

Per Mudhol kar J. (i) The rule of international [aw on which
the several Privy Council decisions as to the effect of
conquest or cession on the private rights of the inhabitants
of the conquered or coded territory are founded has becone a
part of the common | aw of this country. This being a "Ilaw
in force" and at the commencenent of the Constitution is
saved by Art. 372 of the Constitution. The Courts in India
are, therefore, bound to en. force that rule and not what

according to Marshall C J. is the rule at. I nternationa
Law governing the same matter, though the latter has al so,
received the approval of several text book witers. The

rule which has. been applied in this country is not
i nequitor nor can it be regarded to be an anachroni sm
Virendra Singh v. The State of Uttar Pradesh, [1955] S.C R
415 United State v. Percheman, (1833) 32 u. s 51
di sapproved.

Secretary of State for India v. Kamachee Boye Sahi ba, (1859)
is More P. C 22, Asrar Ahned v. Durgah Conmittee, A mer,
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Al.R 1947 P.C. 1, Dalma Dadri Cement Co. Ltd. v. The
Conmi ssioner of Inconetax, [1959] S.C.R 729, State of
Saurashtra v. Menon Haji Ismail [1960] 1 S.C R 537, State
of Saurashtra v. Jamadar Mhanmed Abdul | ah and Ors., (1962] 3
S.C. R 970, Vajesinghji v. Secretary of State for India,, 51
I.A 357 and Secretary of State for India v. Bai Rajbai, 42
I.A 229 Promod Chandra Dev v. State of Oissa and Os.
[1962] Supp. 1 S.C R 405, relied on

(ii) Two concepts wunderlie our |aw. One is that the
i nhabitants of acquired territories bring with them no
ri ghts enforceabl e agai nst the new sovereign. The other s
that the Municipal Courts have no jurisdiction to enforce
any rights clainmed by them against the sovereign despite
the provisions of a treaty unless their rights have been
recogni sed by the

467

new sovereign after cession or-conquest. In other words a
ri ght which cannot on-its own strength be enforced against a
sovereign /in the Courts of that sovereign nmust be deened to

have ceased to exist. It follows therefore that a right
whi ch has ceased to exist does not, require repudiation
Muni ci pal courts derive their jurisdiction from the

Muni ci pal | aw and not fromthe | aws of nations and a change
in the laws of nations brought about by the consent of the
nati ons of the world cannot confer upon a Minicipal Court a
jurisdiction which /it does not enjoy under. the Minicipa
I aw.

(iii) The grantees of the Ruler-could not claim the
protection of s 299 of CGovernment of India Act, 1935 or of
Art. 31 of the Constitution of India as they possessed no
right to property enforceabl e agai nst the new sovereign

(iv) The inpugned Tharao was not | aw.

Madhorao Phal ke v. The State of Madhya Pradesh [1961] 1
S.CR 957, referred to.

Per mnority Sinha CJ. and Ayyangar J. (i) The juristic
basis of the theory underlying the Privy Council decisions
is that with the extinction of the previous sovereign the
rights theretofore exerciseable by the subjects” of that
sovereign by virtue of grants for that sovereign were
l'i kewi se extinguished and that without recognition which is
really tantamount to a fresh grant by the new sovereign, no
title enforceable in the nunicipal courts of the succeeding
sovereign canme into being. The doctrine of Act of  State
evol ved by English courts is one purely of nmunicipal law.
It denies to such a court jurisdiction to enquire into the
consequences of acts which are inseparable froman extension
of its sovereignty. That doctrine was, " however. not
i ntended to deny any rule of International Law.

The British practice that has prevailed in this country has
not proved in actual practice to lead to injustice, but has
proceeded on a just bal ance between the acquired rights of
the Private individual and the economic interests 'of the
conmunity, and therefore there is nothing in it so out of
tune wth notions of propriety or justice to call for its
rejection. Even in the case of Virendra Singh this Court
di d not express any decisive opinion in favour of accepting
the observations in Percheman’s case as proper to be applied
by the rmunicipal courts in India. This Court has in
subsequent decisions followed the Privy Council decisions.
The view of the Suprene Court of the United States has not
been accepted by this Court for the reason that the
Constitutional position in regard to the recognition of
treaties in both countries are different. In the United
States a treaty has the force of law, which is not the
position here. Besides, in India by virtue of Article 363
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of the Constitution, Minicipal Courts are deprived of
jurisdiction to enforce any rights arising fromtreaties.
468

Vinrendra Singh v. The State of Uttar Pradesh, [1955] 1
S.C. R 415, disapproved.

Vaj esinghji v. Secretary of State for India, 51 I1.A 357,
Cook v. Sprigg, [1899] A C. 572, relied on.

wal ker v. Baird, [1892] A C. 491, Johnstone v. Pedlar
[1921] 2 A C 262, referred to. United States v. Perchenan
32 U. S 51, disapproved.

Ms, Dalma Dadri Cenment Co. Ltd. v. The Conmi ssioner of
I ncometax, [1959] S.C.R 729, Jagan Nath Agarwala v. The
State of Orissa, [1962] 1 S.C. R 205, Pronodh Chandra Dev v.
The State of Orissa, [1962] 1 Supp. S.C.R 405, The State
of Saurarhtra v. Jamadar Mhamad Abdulla, [1962] 3 S.CR
970, Secretary of State for India v. Kanzachee Boye Sahiba
[1859] 7 Moore, |.A 476, Secretary of State for India in
Council~ v. Bai Rai Bat, 42 I.A 229 and Secretary of State
v. Rustom'Khan, 68 I'A. 109. relied on

Amodu  Tijani v. Secretary Southern Nigeria, [1921] 2 AC
399, referred to.

West Rand Central Gold Mning Co., v. Rex, [1905] 2 K B
391. referred to.

Asrar Ahned v. Durgha Conmittee, Ajmer, AIl.R 1947 P.C. 1,
relied on

Attorney-General of Canada v. Attorney-General of Ontario,
[1937] A.C. 326, referred to.

(ii) Where the new sovereign assunes jurisdiction and it
does sone act and there is anmbiguity as to whether the sane
amounts to a recognition of a pre-existing right or not, the
covenant and the treaty right be |ooked at in order to
ascertain the intention and purpose of that equivocal act,
but beyond This the covenant and the treaty cannot by them
selves be used either as a recognition pure and sinple or
as waiver of aright to repudiate the pre-excisting rights.
It is needless to point out that since the enforceability of
the rights against the succeeding sovereign springs into
exi stence only on recognition by the sovereign, there La no,
gquestion of a waiver or the right to repudiate.

In the present case the Hi gh Court erred in holding on the
basis of cl. 7 of the letter of Shri V. P. Menon- that the
CGovernment wai ved their right to repudi ate the grant made by
the previous ruler.

Bhola Nath v. The State of Saurashtra, A l.R (1954) S.C
680. di stinguished

469
(iii) Just previous to the Constitution the grantee had
no right of property enforceable against the State. The

comng into force of the Constitution could not,  therefore,
nake any difference, for the Constitution, did,not" create
rights in property but only protected rights which ot herw se
exi st ed.

(iv) In the present case the "Tharao" was not a grant to any
i ndi vidual but to the holders of 5 specified tenures in the
State. The 'Tharao’ is nore consistent with its being a |law
effecting an alteration in the tenures of the 5 classes of
Jagi rdars by expanding the range of the beneficial enjoynent
to the forests lying within the boundaries of the villages
whi ch had al ready been granted to them In this light, the
" Tharao’ woul d not ’'be administrative order in any sense but
woul d partake of the character of legislation by which an
alteration was effected in the scope and content of tenures
referred to. The "Tharao" dated March 12, 1918 satisfies
the requirement of "a law' within Art. 366(10) of the
Constitution and in consequence, the executive orders of the
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Government of Bonbay by which the forests right% of the
plaintiffs were sought to be denied were illegal and void.
The "Tharao" was in truth and substance a |aw which was
continued by Art. 372 of !'he Constitution and therefore it
could be revoked by the appellant by legislative authority
and not by an executive act.

Madhorao Phal ke v. The State Madhya Bharat [1961] 1 S.C R
957, Anmeer-un-ni ssa Begumv. Mahboob Begum A.I.R 1955 Sup
4 Court, 352 and Director of Endownents, Government of
Hyderabad Akram Ali, A l.R 1956 S.C. 60, relied on

Per Subha Rao J. (i) The decision in Virendra Singh's case
is not only correct, but. is also in accord wth the
progressive trend of nodern international |aw It may,
therefore, be stated w thout contradiction that in none of
the decisions of this Court that were given subsequent to
Vires. dra Singh’'s ease the correctness of that decision was
doubted. After all, an act of State is an arbitrary act not
based on law, but on the nodern version of "Mght is right’.
It is an act outside the law.~ There were two different
i nes of ‘approach. One adopted by the inperialistic nations
and the other by others who were not. That divergence was
reflected in English and American Courts. Al the jurists
of International |awrecognise the continuity of title to
i movabl e property of the erstwhile citizens of the ceding
state after the sovereignty changed over to the absorbing
state. It may, therefore, be held that so far as title to
i movabl e property is concerned- the doctri ne of
I nternational | aw has becone crystallized and thereunder the
change of sovereignty does not affect the title of the
erstwhile citizens of the ceding state to their . property.
In Anerica the said principleof International Law has been
accepted without any qualification

M S. Dal mi a Dadri Cenent Co. Ltd. V. The Conmi ssioner of
I ncome-tax, [1959] S.C.R 729, Jagannath Agarwala 'v. The
State of Orissa, [1962] 1 S.C.R" 205, Pronodh Chandra Dev.
v. The State of Orissa
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[1962] Supp. 1 S.C R 405, State of Saurashtra v. Janmmdar
Mohmed  Abdulla, [1962] 3 S.C R 970, di scussed and
di stingui shed.

United States v. Percheman, (1833) 32 U.S. 51, relied on
Foster v. Neilson, (1829) 2 P.E T., 253, The American
I nsurance Co. and the COcean Insurance Co. v. Bales of Cotton
(1828) 7 L.Ed. 511, Charles Dehault v. United States, (1835)
9 Ed. 117, Vajeenngli Joravarsingji v. Secretary of ~State
for India in Council, (1951) I.A 357, referred to.

(ii) The law in England is that the nunicipal courts cannot
enforce the acquired rights of the erstwhile citizens of the
ceding state against the absorbing state unless the 'said
state has recognized or acknow edged their title. Thi s
Court accepted the English doctrine of Act of State in a
series of decisions.

The word "recognize" nmeans "to adnmit, to acknow edge,

somet hing existing before". By recognition the absorbing
state does not create or confer a new title, but only
confirms a pre-existing one. Non-recognition by t he

absorbing does not divest the title, but only nakes it
unenf or ceabl e agai nst the state in nunicipal courts.

Pramod Chandra Dev. v. The State of Orissa, [1962] Supp. 1
S.C.R 503, relied on

(iii) The doctrine of acquired rights, at any rate in
regard to inmovable property has becone crystallized in
International Law. Under the said law the title of a

citizen of a ceding state is preserved and not |ost by
cessi on. The change of sovereignty does not affect his
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title. The nunicipal |aws of different countries vary in
the matter of its enforceability against the state. As the
title exists, it nust be held that even in those countries,
whi ch accepted the doctrine of act of State and the right of
a sovereign to repudiate the title, the title is good
agai nst all except the State. Before the Constitution came
into force the State did Dot repudiate the title. Wen the
Constitution of India canme into force the respondent and
persons simlarly situated who had title to i movable pro-
perty in the Sant State had a title to the said property and
were in actual possession thereof. They had title to the
property except against the State and they had, at any rate,
possessory title therein. . The Constitution in Article 31(1)
declares that no person shall be deprived of his property
save by authority of  |aw That is, the Constitution
recognised the title of the citizens of erstwhile State of
Sant, and issued an injunction against the sovereign created
by it not to interfere with that right except in accordance
with law. ~ A recognition by the Suprene Law of the |and nust
be in a higher position than that of an executive authority
of a conquering State. 1t was held that the title to
i movabl e property of the respondent was recogni sed by the
Constitution itself ~and, ~therefore, necessarily by the
soverei gn which I's bound by it.
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In the present case the letter witten by the Governnent of
India dated 'October 1, 1948, clearly recognized the title
of the respondents to their properties. The letter clearly
contains a statement in paragraphs 5 and 7 ' thereof that
enj oyment of Jagirs, grants etc., existing on April 1, 1948,
wer e guaranteed and that any order passed or action taken by
the Ruler before the said date would not _be questioned.
This is a clear recognition of the property rights of the
respondent and simlar others.

Virendra Singh v. The State of Uttar Pradesh, [1955] 1
S.C R 415, relied on

M S. Dal mi a Dadri Cenent Co. Ltd. v. The Conm ssioner of
I ncometax [1959], S.C.R 729, Jagan Nath Agarwala v. The
State of Orissa [1962], 1 S.C. R 205, Pronodh Chandra Dev v.
The State of Orissa’ [1962], Supp. 1 S.C.R 405 and State of
Saurashtra v. Jamadar Mhamed Abdul | ah-[1962], 3 S.C R 970,
di scussed and di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 182-186 of
1963.

Appeal s by special |eave fromthe judgnent and order ~ dated
January 1961 of the Gujarat High Court in Second  Appeal s
Nos. 105, 106, 107, 112 and 193 of 1960.

C. K. Daphtary, Attorney-GCeneral, R Ganapathy lyer, R K
P. Shankardass and R H. Dhebar, for the appellant (in al
the appeal s).

Purshottam Tri kandas, B. Parthasarathy, J. B. Dadachanji O
C. Mathur and Ravi nder Narain, for the resdondents (in al
the appeal s).

January 30, 1964. Hidayatullah J., Shah J., and Mudhol kar
J. delivered separate Judgnents allowing the appeal
Raghubar Dayal J. agreed wth the order proposed by
Hi dayatullah J. The dissenting opinion of Sinha C J. and
Raj agopal a Ayyangar J. was delivered by Ayyangar J. Subba
Rao J. delivered a separate di ssenting opinion

AYYANGAR J.-In this batch of five analogous appeals, by
special leave, the min question for determnation is
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whet her the rights which were in controversy between the
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parties in the courts below could be enforced by the Minic
pal courts; or in other words, whether or not "Act of State"
pl eaded by the State of CGujarat is an effective answer to
the clains nade by the respective respondents to the rights
over forests <claimed by themin the suits giving rise to
t hese appeal s.

Vora Fiddali Badruddin Mthibarwala is the respondent in
Cvil Appeals Nos. 182 and 184 of 1963. Vora Haki muddi n
Tayabali Anthaniwala is the respondent in Cvil Appeal No.
183 of 1963. Mehta Kantilal Chandulal is the respondent in
Cvil Appeal No. 185 of 1963, and Pat han Abbaskhan Ahnedkhan
is the respondent in Cvil Appeal No. 186 of 1963. In al
these Appeals the State of @ujarat is the appellant.

The course these litigations have taken in the courts bel ow
may briefly be stated as follows: The respondent in Givi
Appeal No. 182 of 1963, is the assignee of the rights of one
Vora Hatinmbhai Badruddin and was brought on a record as
plaintiff. _during the pendency of the suit in the tria

court, nanely, the court of ~the  Cvil Judge (Seni or
Division) at CGodhra, being Cvil Suit No. 115 of 1950, for
an injunction and -ancillary reliefs to restrain t he

appellant and its  officers from interfering wth the
plaintiff’s alleged rights to cut and 'carry away tinmber
etc., fromthe Gotinada jungle, rasing his rights under a
contract dated August 21, 1948, for a period of three years
on paynent of a consideration of Rs. 9,501 to the Jagirdar
of the village, Thakore Sardar Singh Gajesingh. ~Cvil Suit
No. 134 of 1950, giving rise'to Cvil Appeal No. 184 of
1963, was also instituted by the sane plaintiff who clained
by virtue of an assignnment of the rights under a simlar
contract in respect of another forest in village 'Nanirath
for a period of four years, the consideration being the cash
payment of Rs. 9,501. Civil Suit No. 106 of 1951, giving
rise to Civil Appeal No. 183 of 1963. was instituted by Vora
Haki muddi n Tayyabali Anthaniwal la. H's claimwas based on an
agreenment with the Jagirdar. dated Decenmber 7, 1948, for a
period of four years for a consideration of Rs.” 6,501 in
respect of the forest in village Rathda. All these three
suits, in which the reliefs clained

473

were simlar, were tried together and di sposed of by a com
non judgnment, delivered by the trial court on January 3,
1956. Al  the suits were disnmissed. The Court took the
view that the rights of the plaintiffs, such as they were,
could not be enforced by the courts. Civil Appeal No. 185
of 1963 arises out of Suit No. 80 of 1953, filed by Mhta
Kantilal Chandulal. He owned the Inam villages Lalekapur
and Narsingpur and all eged that he had given a contract for
cutting the trees in his villages for a consideration of Rs.
11,000 on May 29, 1948, for a period of four years, and that
his transferee had been prevented by the State from
exercising those rights. He al so prayed for a simlar
injunction, as 1in the other suits. This suit was also
di smssed by the trial court by its judgnent, dated March
23, 1956. The last of the suits is Suit No. 90 of 1955,
giving rise to Cvil Appeal 186 of 1963. The plaintiff had
clained to have obtained sinmlar right of felling trees in
the forest belonging to the Jagirdar of Mayal apad on August
16, 1948 for Rs. 1,191 for a period of three years. Thi s
suit was decreed by a judgnent dated August 6, 1956. The
unsuccessful plaintiffs filed four appeals to the District
Judge, Panch Mahals, at Godra, being appeals Nos. 17, 18, 19
and 48 of 1956. Al the appeals were heard together and, by
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a common judgnment, were dismssed on February 28, 1957, the
judgrment of the trial court being confirned. The 5th

appeal , being appeal No. 74 of 1956, was filed by the State.

Ile appeal was allowed by a separate judgenent, dated
Septenmber 30, 1957, dismissing the suit. The plaintiffs-
respondents filed five second appeal s, being Second Appeals
Nos. 105, 106, 107, 112 and 193 of 1960 in the Hi gh Court of
CGuj ar at . The appeal s were heard together and were allowed
on January 24, 1961 with the result that the suits were
decreed and the appellant was restrained by an injunction
from interfering with the plaintiffs’ enjoynent of the
rights in the forests, as claimed by them As the State
failed to obtain the necessary certificate of fitness from
the High Court, it noved this Court and obtained specia

| eave to appeal. And that is how these appeal s have conme up
to this Court. These appeals were first heard by a Bench of
five Judges, and it was directed that the matter be placed
for hearing by a |larger Bench, as the Bench was of the
opi nion that the decision of this Court in Virendra Singh v.

The
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State of Uttar Pradesh(1l) required reconsideration. That is
how these appeals have been placed before this specia

Bench.

Before dealing w'th the questions that arise for deter-
mnation in these appeals, it is necessary and conveni ent at
this stage to set out the course of events leading up to the
institution of the suits aforesaid, giving rise to these

appeal s. The several villages, the forest rights in which
are in dispute in these cases, forned part of the State of
Sant . The steps in the transition of this State under its

rul er who was designated the Maharana into an'integral part
of the territory of the Union of India conformed to the
usual pattern. Wth the [ apse of the paramountcy @ of the
British CGover nirent on the —enactnment of t he I ndi an
| ndependence Act, the ruler achieved conplete sovereignty.
Soon thereafter by an instrunent of accession executed by
the ruler, the State acceded to the Dom nion of India so as
to vest in the latter power in relation to 3 subjects-
Def ence, External Affairs and Conmunications. ~ On March 19,
1948 the ruler entered into a merger  agreement ~with the
CGovernor-Ceneral of India by which "with a viewto integrate
the territory with the Province of Bonbay at as early a date
as possible", the full and exclusive authority and powers in
relation to the administration of the State were ceded to
the, Domi nion Government. The agreenment was to take effect
from June 10, 1948. It is necessary to set out two of the
Articles of this Agreement. Article 1 ran thus:
"1, The Maharana of Sant hereby cedes to the
Dom ni on Governnent full exclusive authority,
jurisdiction and powers for and in relation to
the governance of the State and agrees to
transfer the admnistration of the State to
the Dom nion CGovernnent on the 10th day  of
June, 1948 (hereinafter referred to as "the

sai d day").

And fromthe said day the Domi nion Governnent
will be conpetent to exercise the said powers,
(1) [1955] 1 S.C. R 415.
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authority and jurisdiction in such manner and

through such agency as it may think fit."
Under Article 3 of the agreenent, the ruler agreed to
furnish to the Dom ni on Government before October 1, 1948 a
list of all his private properties over which he was, under
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the terns of the agreenent, to retain full ownership and
enj oynent .
After this agreement cane in force on June 10, 1948, the
Central Governnent delegated its functions to the Bonbay
CGovernment by virtue of the powers vested in it by the
Extra-Provincial Jurisdiction Act, 1947. Subsequently, Shri
V. P. Menon, Secretary in the Mnistry of State, wote a
letter to the Maharana of Sant on COctober 1, 1948 (Ex. 194).
This letter was entitled a "Letter of Guarantee" and was to
be treated as supplenentary to the Agreement of Merger dated
March 19, 1948. Anmpngst other matters. it provided by cl
7:
"No order passed or action taken by you before
the date of nmeking over the administration to
the Domi nion Government will be questioned un-
less the order was passed or action taken
after the 1st day of April, 1948, and it s
consi dered by the Governnent of India to be
pal pably unjust or unreasonable. The decision
of ~the CGovernnent of India in their respect
will be final."
In view of the forthcoming integration of (,lie territory of
Indian States into the Dominion of India, the Governnment of
I ndia Act, 1935, was amended and s. 290-A was inserted. In
exercise of the /powers conferred by 'that section, the
CGovernor-Ceneral of /India pronulgated the States Merger
(Governor Provinces) Oder, 1949, on July 271949 which cane
into force on August 1, 1949. As a result of that order the
integration of Indian States, including the Sant. State wth
that of the province of Bonbay, was conpleted wth effect
fromthat date, nanely August 1, 1949.
In the neantinme, the ruler of the Sant State passed or
i ssued "a resolution" or Tharao on March 12, 1948, which has
given rise to the present series of litigations. Under this
""instrument" marked as Ex. 192, to use a neutral expres-
476
sion in viewof the controversy/as to its nature, «called
Tharao, an order was passed by the Maharana of Sant /State
whose terms wll be referred to later and discussed in
greater detail, granting forest rights to holders of certain
specified tenures. The holders of such tenures in the Sant
State entered into a nunber of agreements with the, parties,
parting with their rights in the forest tinber, e.tc., for a
specified period, in consideration of cash paynents nade by
those third parties to the holders of the tenures. 't is
not necessary to set out in detail all those agreements it
i s enough to nention, by way of a sanple the agreement dated
August 21, 1948 (Ex. 175) whereby the tenure-hol der granted
as briefly adverted to earlier to Vohra Hatinbhai. Badruddin
M thi borwal a the right to cut and renove tinber and firewood
from the forest of Muja Gothimda for a consideration of
Rs. 9,501 for a period of three years. The witten
agreement contains quite a nunmber of clauses which it is not
necessary to set out for the purposes of this case. After
the aforesaid grants, correspondence started between the
grantors and the grantees on the one hand, and the State
Forest Departnent on the other. Wen the District Forest
Oficer was infornmed about the transactions aforesaid. and
the grantees applied for authorisation to remove tinber
etc.. the Forest Authorities ordered that no export outside
woul d be permitted, pending receipt of orders from
CGover nrent . They also required an wundertaking from the
purchaser that he would abide by the decision and orders
passed by the Government. Thereupon the grantor, Thakur
Sardar Singh Gaje Singh gave an undertaking to abide by the
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decision and orders of the Governnent of Bonbay in respect
of the CGothinmada forests "rights over which were conferred
on ne. by Santranpur State Government on March 12, 1948 in
their resolution No. G 371, dated March 12, 1948." The
Di vi sional Forest Oficer, by his order dated January 10,
1949, passed an order under the provisions of r. 4 of the
Rul es under s. 41 of the Indian Forest Act authorising the
grantee to renove forest produce like tinber firewod and
charcoal from Cothi nada forest.

This was followed by a menorandum by the Conservator of
Forests North Western Circle of the Bonbay State by which
the Divisional Forest Oficers were directed to conti -

477

nue to issue authorisations to contractors of Jagirdars who
had obtained rights over the forests in the Sant State under
the Tharao of the ruler, dated March 12, 1948. He, however,
pointed out that until the question of the rights of the
grantees over _private forests was finally settled by the
Gover nment an-undertaki ng should be taken fromthe, persons
concerned that they would abide by the orders passed by the
Governnment _in respect of their rights. This, as stated al-
ready had been obtained by the District Oficers even
earlier. On July 8, 1949, the CGovernment of Bonbay passed
an order in which they stated "Government considers that the
order passed by the ruler of the Sant State under his No.
371, dated March 12, 1948, transferring forest rights to al
the Jagirdars of the Jagir villages, are nala fide and that

they should be cancelled........ Thi s-deci si on or order was,
however, not comunicated to the jagirdars or their
contractors though effect was given to it by the Forest
Authorities by stopping all further fellings. Sone tine

thereafter the respondents issued notices under s. 80 of the
Cvil Procedure Code to the Government of Bonbay ' seeking
respect for their rights under the Tharao of March, 1948 and
after waiting for two nonths filed the suits out of which
these appeals arise. By the witten statements which they
filed, the Governnment of Bonbay raised principally the def-
ence that the act of the ruler in passing the Tharao was not
binding on themas the successor State and that they in
exercise of their sovereign authority, had -cancelled the
concession as unreasonable and nala fide by their order
dated July 8, 1949, already referred. |t mght be nentioned
that after the suit was instituted and while it was pending
before the trial judge a formal resolution of the Governnent
of Bonmbay was passed and published on the 6th of February,
1953, in which they set out the legal position that the
rights acquired under the Tharao were not enforceable as
agai nst the Bonbay CGovernnent as the successor State unless
those rights were recogni sed and that as on the other /hand
the sanme had been specifically repudi ated, the Jagirdars and
their contractors had no title which they could  enforce
agai nst the Government.

We have already narrated the course of the litigations and
this would be the convenient stage at which to indicate
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the grounds on which the | earned Judges of the Hi gh Court
have upheld the clains of the plaintiffs who are the
respondents in the several appeals before us. There were
two, principle points that were urged on their behalf before
the | earned Judges. The first was that the Tharao of March
12, 1948, was in truth and substance a 'law, a |egislative
act of the ruler of Sant, which was continued under Art. 372
of the Constitution and that in consequence the rights
obtained by the grantees thereunder could not be abrogated
or set at naught by a nmere executive order which the
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Government resolution of February, 1953, undoubtedly was.
This subnission was rejected by the Court holding that the
Tharao was nerely a grant originating in an administrative
or executive order of the ruler. The other contention was
that through the agreement of merger by which the integra-
tion of the Sant State with the Dom nion of India brought
about an "act of state" and that accordingly, no rights
based on the agreenent of nerger, dated March 19, 1948, or
in the supplenentary letter, dated October 1, 1948, ~could
be, asserted or enforced in the Miunicipal Courts of the
successor State wunless the sane were recogni sed by
CGovernment still cl. 7 of the letter of Shri V. P. Menon,
dated Cctober 1, 1948, to the ruler could be referred to and
relied on for the purpose of drawing an inference that the
right of the Governnment to repudiate the grant by the ruler
had been wai ved. This subnission was accepted and it was on
this reasoning that the | earned Judges have decreed the
suits of the several plaintiffs.
It is the correctness of these two conclusions that are
bei ng chal l enged before us, the first by the respondente and
the other by the appellant State. Arising from the
submi ssi ons of the | earned Attorney-CGeneral the points that
require exam nation are as to the legal effect of the acces-
sion, integration and nerger of the Sant State in the Indian
Union, on the rights that the plaintiffs acquired under the
Tharao, dated March 12, 1948 and secondly whether the
provisions in s. 299 of the Governnent of India Act, 1935,
or those contained in Part Ill of the Constitution affect
the nature or enforceability of those rights. ' "M questions
to be considered under the first head in particular are:-
(a) Whether the rights acquired under the
previ ous
479
rul er are enforceabl e against the Governnents
of the Union andthe States w thout 'those
rights being recognised by the appropriate
Gover nment .
(b) What is the effect of the letter of the
Government of India, dated October 1, 1948, on
the right of the Government to refuse to
recogni se a grant under the Tharao.
(c) VWat is the effect of the CGovernnent’s
comuni cation to the Chief Conservator of
Forests dated July 8, 1949 and  of t he
resol ution of Governnent of February, 1953.
Under the second head, besides the constitutional guarantees
protecting rights to property contained in the Government of
India Act and the Constitution, the effect in the first
instance of s. 5 of the Government of India Act, 1935, of
the acceding States beconming part of the Dom nion of /India
and later of the manner in which the Constitutiontof ' India
was framed.
The other question that requires consideration is whether
the Tharao dated March 12, 1948 is merely a grant originat-
ing in an executive order or is it a law which is continued
in operation by Art. 372 of the Constitution.
In Virendra Singh’s case(l) this Court held that even on the
basis that the merger of the Indian States in the Indian
Union and the treaties by which that was acconplished were

acts of State, still by reason of the manner in which the
Constitution of India was brought into being and because of
the provisions which it contained, in particular those

guaranteeing property rights of its citizens, the acquired
rights of the inhabitants of the Indian States quoad their
rulers could not, after the Constitution, be annulled or
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abrogated by arbitrary executive action on the part of the,
Union or State Governnents. The |earned Judges thus assuned
as correct the rule of Public International Law relevant to
that context expounded by the Privy Council in a nunber of
deci si ons rendered on appeals fromthe Indian
(1) [1955] 1 SSCR 41
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Hi gh Courts. For this reason we consider that it would be
convenient for a proper appreciation of the points now in
controversy to premise the discussion by briefly setting out
the principles underlying these decisions of the Privy Coun-

cil, reserving their detailed exam nation to a later stage.
These principles have been tersely sumarised and the ratio
of the rule explained by Lord Dunedin in Vajesinghji v.

Secretary of State for India etc.(1l) in a passage which has
been often quoted -in |ater cases on the subject and we
consider that it would be sufficient if we extract it. The
| earned Lord said:
"When a territory is acquired by a sovereign
state for the first time that is an act of
State. It natters not how the acquisition has
been brought about. It may be by conquest, it
may be by cession following on treaty, it may
be by occupation of territory hitherto
unoccupied by a recognised. ruler. In all
cases the result is the sane. = Any inhabitant
of the territory can nake  good in t he
nmuni ci pal courts established by the new
sovereign only such rights as that sovereign
has through his officers, recognized. Such
rights as  he had under the rule of prede-
cessors avail himnothing.” Nay nore, even if
in atreaty of cession’it is stipulated that
certain i nhabitants could enj oy certain
rights, that does not give atitle to those
inhabitants to enforce these stipulations in
the nunicipal courts. The right to enforce
remai ns only with the hi gh contracting
parties." (italics ours).
Thi s has been accepted as expressing the constitutional |aw
of the United Kingdom and the same has been.applied tot
nmerely to clainms or titles which were sought to be enforced
agai nst the Indian Governnent but also in other parts- of the
British Enmpire-See Cook v. Spring(2). This was the |aw laid

down and given effect to by the Privy Council until ~India
attai ned i ndependence.

151 | A 357. (2) [1899] A C. 572.

481

Virendra Singh v. State of Utar Pradesh (1), however,
struck a different note particularly as regards the natters
covered by the sentences we have given in italics -in Lord
Dunedin’s exposition of the law, and to this decision we
shal |l imrediately turn. The facts of the case were briefly
these: On January 5, 1948, the ruler of Sarila granted the
village Rigwara to the petitioners who noved this Court
while on the 28th of January, 1948, the ruler of Charkari
granted certain other villages to the sane petitioners. As
the rights of the petitioners were sought to be nullified by
an order of the Government of Uttar Pradesh they filed a
petition under Art. 32 of the Constitution praying that the
order of the Government of Uttar Pradesh revoking the grants
in their favour be declared void and for consequentia
reliefs.

A few nore facts in regard to the constitutional history of
these two States is necessary to be stated to appreciate
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some of the matters which figured in the decision in
Virendra Singh's case(2). After the date of the grant in
favour of the petitioners 35 States in Bundel khand and
Bhagal khand, including Charkari and Sarila agreed to wunite
thenselves into a State to be called the United State of
Vi ndhya Pradesh. VWhile this Union was in existence, certain
officials of this Governnent interfered with the rights of
the petitioners but the Government of the United State of
Vi ndhya Pradesh issued orders directing the officers to
abstain fromsuch interference. Subsequently the rulers of
the 35 States dissolved their Union and ceded to the GCov-
ernment of Indian Dominion all their powers and jurisdiction
and the Dominion constituted the area into a Chief
Conmi ssioner’s province for the purpose of administration

but the four villages granted to the petitioners were, how
ever, detached fromthe centrally adm nistered State and
absorbed into Utar Pradesh.. On August 29, 1952, the
CGovernor of Uttar Pradesh revoked the grants made in favour
of the petitioners. The question before the Court was
whet her . ‘thi's order of revocation of the grants nmade by the
former rulers was justiciable in courts and if justiciable,
val i d.

(1) [21955] 1 S. C R 415,

S.C-31
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The judgnent of the Court was delivered by Bose J. The
| earned Judge after stating the _question arising for
decision as being "whether the Union Governnent had the
right and the power to revoke these grants as —an act of

State?", pointed out that jurists had held divergent views
on this nmatter. At one extrene, he said, was ‘the view
expressed by the Privy Council in a series of cases to which

reference was made and as sunmarising their effect the
passage fromthe judgnent of Lord Dunedin we have extracted
already was cited. At the other extreme was the view of
Marshall C J., in United States v. Percheman(1l) from which
he quoted the follow ng:
“I't may not be, unworthy of remark that it is
very unusual, even in case of conquest, for
the conqueror to do nore than to displace the
sover ei gn and assune doni nion over the
country. The nodern usage of nations, which
has becone | aw, would be violated; that  sense
of justice and of right which is acknow edged
and felt by the whole civilised world woul d be
out r aged, if private property should be
generally confiscated, and private rights
annul | ed. The peopl e change their allegi ance;
their relation to their ancient sovereign is
di ssolved; by their relations to each other
and their rights of property, remai n
undi st ur bed. If this be the nodemrule even
in cases of conquest, who can doubt its
application to the case of an am cabl e cession
of territory?...... A cession of territory is
never understood to be a cession of the
property belonging to the inhabitants. The
King cedes that only which belonged to him
Lands he had previously granted were not his
to cede. Neither party could consider itself
as attenpting a wong to i ndi vi dual s,
condemed by the practice of the whol e
civilised world. The cession of a territory
by its nane fromone sovereign to another
conveyi ng the conpound i dea of surrendering at
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the same tine the lands and the people who
i nhabit them would be
(1) 32 U.S 51 at pp. 86-87.
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necessarily understood to pass the sovereignty
only, and not to interfere wth private
property
After referring to a few other decisions of the English
Courts the | earned Judge proceeded:
"W do not intend to discuss any of this
because, in our opinion, none of t hese
deci si ons has any bearing on the probl em which
confronts 'us, nanely, the inpact of the
Constitution —on the peoples and territories
whi ch joined the Indian Union and brought the
Constitution-into being........
Now it is undoubted that the accessions and
the acceptance of themby the Dom nion of
India were acts of State into whose conpetency
no - munici pal court could enquire; nor any
Court in India, after the Constitution, accept
jurisdiction tosettle any dispute arising out
of thembecause of Article 363 and the proviso
to Article 131; all they can do is to register
the /fact of accession............ But what
then; Mhether the Privy Council view s
correct or that put forward by Chief Justice
Marshall in its broadest outlines is nore
proper, “all authorities are agreed that it is
wi thin the conpetence of the new sovereign to
accord recognition to existing rights in the
conquer ed or ceded territories and, by
legislation or otherwise, to apply its own
laws to themand these |aws can, and i ndeed
when the occasion arises must, be exam ned and
interpreted by the municipal courts  of the
absorbing State."
The |earned Judge then went on to point out that the /'title
of the petitioners to the disputed villages had not been
repudi ated upto January 26, 1950.. Because of the non-
exercise of the right to repudiate till that -date, the
petitioners were admttedly in de facto possession of the
villages and the | earned Judge adverted to the circunstance
that those possessory rights could have been asserted -and
enforced against all persons except the rulers who granted
the | ands, and
484
except possibly the succeeding State. Consi deri ng it
unnecessary to pronounce whether these rights could be
enforced against the rulers as well as the Dom nion of | ndia
as the succeeding sovereign, he observed that “as  these
rights were factually in existence at the date 'of the
Constitution and as by that date the subjects of the rulers
of Charkari and Sarila had become the subjects of the Union
there could be no question of the Union Governnent claimng
to exercise an " act of State" operating to deprive the
petitioners of their property following in this respect the
wel | - known deci sions of Wal ker v. Baird(1l) and Johnstone v.
Pedl ar (2). He further explained that "the Constitution by
reason of the authority derived fromand conferred by the
peoples of this land blotted out in one magnificent sweep
all vestiges of arbitrary and despotic power in t he
territories of India and over its citizens and |ands and
prohi bited just such acts of arbitrary power as the State
now seeks to uphold."
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The passage extracted and indeed the entire judgment is
replete with a description of the poetry of Indias

constitutional evolution as an unified State during the nost
nonentous period of her history from the Declaration of
| ndependence on August 15, 1947, to the com ng into force of
the Constitution on January 26, 1950 and of the saga of the
march of the subjects of the former Indian princes from
bei ng subjects of an autocratic ruler to a nodern denpcatic
set up in which they are full-fledged citizens of India, in
| anguage at once picturesque and of authentic el oquence. W
should not be wunderstood to minimse in any manner the
political significance of the events described or underrate
their inportance, content or neaning if we differ sonewhat
from certain of the conclusions drawn on matters which are
rel evant for the purposes of ‘the points arising for decision
in these appeals.

Pausi ng here we ought to point out that several decisions of
this Court subsequent to Virendra Singh’s case(4) of which
it is sufficient to refer to Ms.. Dalma Dadri Cenent Co.
Ltd. v. The Conmissioner of Inconme Tax(4), Jagan-

(1) (1892) A C. 491. (2) (1921) 2 A C. 262.
(3) [1955] 1 S.C.R 415. (4) [1959] S.C.R 729.
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nath Agrawala v. State of Orissa(l), Pronod Chandra Deb wv.
The State of orissa(2) and State of Saurashtra v. Jamadar
Mohamad Abdul | a(3) have proceeded on the acceptance of the
constitutional doctrine enunciated by the Privy Council. W
shall be referring to themlater, but before doing so it is
necessary to set out certain matters which are not in
controversy.
The native Indian rulers were undoubtedl y sovereign in the
territories under their jurisdiction and they parted wth
their sovereignty in stages, firstly on accession, then on
integration and finally by what has beenfelicitously termed
in the Wiite Paper on Indian States as ’'unionization’ i.e.
by State territory becom ng part and parcel of the territory
of the Union of India which neant ‘the conplete extinction of
their separate existence and individual sovereignty and of
their States as separate political units. Proceeding next
to deal with Virendra Singh's case(4) a close analysis of
t he reasoning underlying the decision di scloses the
following as its ratio:
(1) There were two schools of thought as
regards the effect of a change in sovereignty
in respect of the enforceability of the rights
of private individuals against the succeeding
sover ei gn. At one end of the scale were the
deci sions of the Privy Council which proceeded
on the acceptance of the principle, that
ri ghts enforceabl e agai nst the previous /ruler
or sovereign ceased to be enforceable by the
Muni ci pal Courts of the succeeding sovereign
unless and wuntil a conpetent authority or
organ of the succeedi ng soverei gn recognised
those rights. The passage in the judgnent  of
Lord Dunedin in Vajesingjis case(5) was
typical of this view On the other hand,
there was another and, if one mght say so, an
opposite view expressed in the decisions of
the Supreme Court of the United States of
whi ch the classic exposition by
(1) [21962] 1 SS.CR 205. (2) [1962] 1 Supp
S.C. R 405.
(3) [1962] 3 S.C R 570. (4) (1955] 1 S.CR
415.
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(5) 511. A 357.
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Chi ef Justice Marshall in Percheman’s case(1)
was typical, that the proper and just rule of
Public International Law which should be given
effect to by nunicipal courts was that the
changes in sovereignty over a territory did
not or should not have any effect on the
rights of the private individuals even as
regards the enforceability of their clainms as
agai nst the State and that it was t he
obligation certainly noral, if not also |egal
of the succeedi ng sovereign to give effect to
such rights previously acquired by gants from
the previous sovereign. After pointing out
these divergent views the |earned Judges, in
Vi rendra Singh’s case(2), consi der ed it
unnecessary to express their opinion as
regards the correctness or acceptability of
ei ther view, but proceeded, however, on the
assunption that the constitutional doctrine as
enunci ated” by the Privy Council appealed to
the facts of the case before them

(2) Starting from the " position that the
petitioners obtained a good title to the
villages granted to themby the rulers of
Sarila and Charkari, they proceeded to anal yse
the 'nature of the title which they had under
the grants. As aTresult of this exam nation
they arrived at the conclusion that even on
the basis of the decisions of the Privy
Council, their title was only voidable at the
option of the succeeding -sovereign. They
recogni sed that the changes that took place in
the constitutional position of the State of
Charkari and Sarila undoubtedly brought in a
change in the sovereignty of that territory
and hold that the changes thus brought / about
including the treaties which nmarked the
transition were "Acts of State" and that the
interpretation or enforcement of rights under
the treaties was outside thejurisdiction of
nmuni ci pal courts. The petitioners, they held,
could not, therefore obtain any advantage by
reliance on any provision in the
(1) 32 U.S. 51 at pp. 86-87.
(2) [1955] 1 S.C. R 415.
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treaty safeguarding their rights,  for ~apart
from the treaties being "Acts of State" they
wer e engagenents between two sovereign States
and enforceable between themat the instance
of the high contracting parties t hr ough
di plomatic channels and not by recourse to
nmuni ci pal courts, and the petitioners not even
being parties to the treaties could not
obviously claimany right to enforce them In
this connection the terns of Art. 363 of the
Constitution whi ch cont ai ned an express
enmbargo on the enforcenment by the rmunicipa
courts of the, provisions of these treaties
were adverted to as reinforcing this position
(3) I f guarantees contained in the treaties
be put aside, the next question to be
consi dered was whether the Governments which
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enmerged as a result of the Constitution, were
conpetent to avoid or repudiate the titles
obt ai ned by the petitioners under the previous

ruler by an "Act of State". They answered
this guestion in the negative for f our
reasons:

(i) The constitution energed as a result of
the conjoint action of the subjects of the
fornmer Indian rulers and the people of forner
British India. Wen as a result of this joint
effort the Constitution was brought into
exi stence there was no question of conquest or
cession so as to attract those doctrines of
Public International Law relating to t he
effects of rights arising out of changes in
sovereignty brought about by conquest,
cession, treaty etc.
(ii) The subjects of the former Indian rulers
becane, when the Constitution enmerged, |Indian
citizens, and-as against its own subjects or
citizens there was no question of any "Act of
State" by any |ndian Government.
(iii) Even if the previous rulers had vested
in them autocratic powers to revoke grants
488
nmade by themin favour of their subjects, the
Government of the Union and the States which
wer e functioning under-a Constitution which
cont ai-ned fundanmental rights guar ant eei ng
pr ot ection of property rights agai nst
arbitrary executive action could not claim to
exercise those arbitrary powers which they
m ght have inherited fromthe previous rulers,
and
(iv) The petitioners had at the comrencenent
of the Constitution a possessory title to the
property granted to them and had also 'a right
at that date, to continue in possession unless
and wuntil their title which was voi dable was
ext i ngui shed by repudiation by the Governnents
which were established by the Constitution.
These proprietary rights wer e, however,
protected by Arts. 19 (1) (g) and 31 (1) of
the Constitution and so the petitioners could
not be deprived of their proprietary rights
except by competent |egislation enacted after
the comrencenent of the Constitution.

We shall now proceed to exam ne the above reasoning of the

| earned Judges. Reserving for later consideration the
argunents addressed to us regarding the divergent views of
judges, jurists and witers on Public International Law on

the topic of the enforceability of the rights derived from
previ ous sovereigns against a succeeding sovereign on a
change of sovereignty, we shall proceed on the sane |ines as
in Virendra Singh's case(l) viz., on the acceptance of the
rule as enunciated in the decisions of the Privy Council

It is necessary, first to understand the preci se scope and
i mplications of these decisions and of the | aw explained in
them The earliest of these usually referred to in this
connection is Secretary of State for India v. Kamachee Boye
Sahi ba(2) which was concerned with the justiciability in
nmuni ci pal courts of a seizure by the East |India Conpany of
not merely the Raj but even of the private properties of the
(1) [1955] 1 S.CR 415. (2) (1859) 7 MO l.A 476-13
MOO. P.C 22.
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Raja of Tanjore. The Privy Council held in a judgnent
delivered by Lord Kingston that as the seizure had been nmade
by the Company as a sovereign power the rmunicipal courts
"had no means of forming or the right of expressing if they
had fornmed any opinion of the propriety or the justice of
that act." That is, however, a different aspect of what |is
terned 'Act of State’ fromwhat is strictly relevant to the
facts before wus. That decision was referred to wth
approval by the Privy Council in a case fromlndia-Secretary
of State for India in Council v. Bai Rajbai(l) where the
point in controversy was somewhat akin to those in the
present appeals. The question at issue before the Privy
Council was whether the respondent was entitled to the
continued ownership and possession of a village called
Charodi in the province of Gujarat. The respondent’s title
to the village was ultimately based on rights clained to
have been granted by the Gaekwar of Baroda. The territory
in which thevillage was situated was ceded by the Gaekwar
to the British Governnent in 1817. The <claim of the
respondent  to~ full ownership of ~the property was not
recogni sed by the Indian Government after the cession and
CGovernment held that the respondent had no more than a
| easehold interest. The question before the Privy Counci
was whether the /respondent was entitled to assert in
nmuni ci pal courts rights nore extensive, than what had been
recognised by the authorities. Dealing wth this Lord
At ki nson delivering the judgrment of the Board stated:
"....It is essential to consider what was the
preci se relation~ in which the kasbati s
(respondents) stood to the Bonbay  Governnment
the nonent the cession of their territory took
ef fect, and what were the |egal rights
enforceable in the tribunals of their new
sovereign, of —which they were thereafter
possessed. The relation in which they stood
to their native (sovereigns bef ore this
cession, and the legal rights they enjoyed
under them are, save in one respect, entirely
irrelevant matters. They could not carry in
under the new regine the legal rights,
(1) 42 1. A 229.
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if any, which they m ght have enjoyed under
the old. The only legal enforceable rights
they coul d have as agai nst their new sovereign
were those, and only those, which that new
soverei gn, by agreenent expressed or inplied,
or by legislation, chose to confer upon - them
O course, this inplied agreenent night be
proved by circunstantial evidence, such as the
node of dealing with them which the new
Sovereign adopted, his recognition of  ‘their
old rights, and express or inplied election to
respect them and be bound by them and it is
only for the purpose of determ ning whether
and to what extent the new sovereign has
recogni sed these antecession rights of the
kasbatis, and has elected or agreed to be
bound by them that the consideration of the
exi stence, nature, or extent of these rights
beconmes a rel evant subject for enquiry in this
case. This principle is wel | est abl i shed,
though it scarcely seens to have been kept
steadily in viewin the lower courts in the
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present case. It is only necessary to refer
to two authorities on the point, nanely, the
case of Secretary of State for India v.
Kamachee Boye Sahiba [(1859) 7Mbo. |.A (476)
decided in the year 1859, and Cook v. Sprigg
(1899) A.C. 572] decided in the year 1899."
Thi s passage woul d appear to indicate that the effect of the
change of sovereignty is not to treat rights previously
enf orceabl e against the forner ruler as only voidable at the
i nstance of the succeedi ng sovereign, but to effect a com
pl ete destruction of those rights until by recognition or by
| egi sl ati on of the succeeding sovereign the sanme is obtained
by the previous grantee.. A question very simlar to Ba
Raj bais case(1l) arose in Vajesingji's case(2) where the
statement of the lawas explained by Lord Atkinson was
approved and Lord Dunedi n, as already stated, conveyed the
same i dea when he said:
"Any inhabitant of the territory can make good
in the nunicipal Courts established by the new
(1) 42 1. A 229. (2) 51 1.A .357.
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sovereign - only such rights as that sovereign
has, through his officers recognised. Such

rights as he had under the rul e of
predecessors avail hi mnothing."
It need hardly be stated that this passage, just |like that
extracted from Lord Atkinson, is wholly inconsistent wth
the theory that an'inhabitant of a territory iin which there
has been a change of sovereignty carries with hima voidable

title to property which inheres in him until by sone
positive act of the new sovereign he is divested of that
right.

Conming nearer to the present times we have the decision in
Secretary of State v. Rustam Khan(1l) which related to the
enforceability of the right to certainland claimed to have
been acquired under the Khan of Kalat against the British
Government after the cession by the Khan of the territory
which included the villages in which the lands of the
respondent were situate. For the appellant the plea 'raised
was 'Act of State’ and the decisions of the Board in Ba
Raj bai ' s case(2) and Vijayesingji’'s case (3) were relied on
Anong the submi ssions made to the Board on behalf of the
respondent we would refer to two as of sone rel evance to the
points wunder consideration in these appeals. The two
contentions were: (1) that a nmere change in sovereignty was
not to be presuned to disturb the rights of private owners,
and the terns of the cession by which full sovereignty was
transferred were to be construed as passing only public
property-relying for this proposition on Anbdu . Tijani V.
Secretary Southern N geria(4), (2) that the effect /'of a
change in sovereignty in regard to title to land which had
been perfected under a previous sovereign was different from
that in regard to personal obligations. For the latter
proposition support was sought on the observations of  Lord
Alverstone C. J. in Wst Rand Central Gold Mning Co. V.
Rex(5) reading:

"I't nmust not be forgotten that the obligation

of conquering States with regard to private

pro-

(1) 68 1. A 109. (2) 42 |.A 229.

(3) 51 LA 357. (4) [1921] 2 A. C. 399.
(5). [1905] 2 K.B. 391
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perty and private individuals, particularly
land to which title had al ready been perfected
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bef ore the conqueror annexation are altogether
different fromthe obligations which arise in
respect of personal rights by contract."
We have referred to these argunments and particularly to the
citation of these two decisions, because they are wusually
referred to in connection with a suggestion that even
according to the British viewrights of private individuals
to land and interests in relation to land continue to be
enf orceabl e unaffected by changes in sovereignty.
Lord Atkinson who delivered the judgment of the Board
pointed out that the cession of the territory by the Khan
constituted a conplete transfer of all sovereignty to the
British Governnment, stated
"On the |legal position that arises in such
circunstances ‘there is a wealth of weighty
aut hority."
After referring in detail to the earlier decisions of the
Board in Kamachee Boye(1), Cook v. Sprigg,(2) Bai Rai Bai(2)
and Vijayesingji, (4) applied themto the facts and held
that as thetitle which was asserted had not been recogni sed
by the British Governnent; allowed the appeal and directed
the disnissal of the suit of the respondents. |If the Privy
Council decisions |ay down the |law correctly and we are
applying that law, the fact that it is land or inmovable
property which is/clainmed or as regards which the right is
asserted nmmkes no difference for the application of the
principle.
The | ast decision to be referred toin this context is that
reported. as Asrar Ahned v. Durgah Committee, Ajmer(5) where
Lord Sinonds said:
"From this it follows that the rights, which
the inhabitants of that State enjoyed ' against
its former rulers, ~availed them ' nothing
against the British CGovernnment and coul'd not
be asserted in the Courts established by that

Gover nnent

(1) (1859) 7 Mvo. |. A 476.13 NMNboo. P. C
22.

(2) [1899] A C 572. (3) 42 1. A 229.

(4) 51 1.A 357. (5) Al.R 1947 P. C. |I.
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except so far as they had been recognised by
the new sovereign power. Recognition my be
by | egislation or by agreenent express or -im
plied. This well-established ruleof law for
whi ch reference may be nmade to 42 1. A 229 at
p. 237 and 51 I.A 357 at p. 360, appears to
their Lordships to be peculiarly applicable to
an office, to which material benefits apper-
tain and which, so far the records show, had
consi stently been regarded as within'the dis-
position of the sovereign power."
As we have already pointed out, these decisions of the Privy
Council have been referred to and followed by this Court in
Dal ma Dadri Cement Co.(1) and the other decisions already
referred. The statenent of the law therefore in Virendra's
case(2) that if the doctrine of Public International Law
enunci at ed by the Privy Council were appli ed, t he
petitioners in that case had a voidable title, which inhered
in themeven after the change of sovereignty, is not seen to
be correct. If the view expressed by the Privy Council was
to be adopted there is no escape fromthe conclusion, that
the grantees under the previous rulers did not carry wth
them on- a change of sovereignty, as subjects of the
succeedi ng sovereign any inchoate rights as against the new
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sovereign, but their rights in so far as enforceability
agai nst the new soverei gn was concerned sprang into exist-
ence only on recognition express or inplied by the duly
constituted conpetent authorities of the succeeding sove-
reign, apart from |l egislation.

Pausi ng here we m ght observe that this error on the part of
the learned Judges in appreciating the ratio of the
judgrments of the Privy Council necessarily led them ’'to
assume that the petitioners before themhad certain rights
which they continued to enjoy even after the change of
soverei gnty and which were protected by the guarantees con-
tained in Arts. 19 and 31 of the Constitution

The next step in the reasoning of the |earned Judgeswas
based on the fact that the Constitution was franed not
nerely by the people inhabiting the Provin-

(1) [1959] S.C.R 729. (2) [1955] 1 S.C R 415
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ces of Andia but as aresult of their conjoint action along
with the subjects of the forner Indian rulers. From this

the inference was drawn that those rules of Public |Interna-
tional Law which recognised the rights of a successor State
to refuse to be bound by obligations incurred by or enforce-
abl e agai nst the predecessor State had no application to the
change in sovereignty -brought about when the Union of India
was brought into existence. This was on the theory that for
that doctrine to operate there nust be a cession or transfer
of territory by one ruler to another and that where the
people of the entire subcontinent by their ‘united action
brought into existence a new sovereign State there was no
guestion of transfer of territory fromone sovereign to an-
other to afford scope for the application of the rule of
Public International Law.

Wth the greatest respect to the | earned Judges, we fee

constrained to differ. that a new sovereign energed on the
unification of |India by the merger or absorption of the
Indian States with the Provinces of British India cannot be
guestioned and that this was by the process of the 'sove-
reignty of the rulers of the forner Indian States / being
ext i ngui shed cannot be di sputed either.

W are here not concerned wth whether India as an
I nternati onal person has undergone any change, vis-a-vis in
its relationship with other States or in the Internationa

Organi sations but in a nore limted and, so to speak, dones-
tic sphere. The territories under the rulers of the forner
Indian Princes undoubtedly passed from one sovereign to
another when as a result of the ’unionisation’ by the
CGovernment of India, they becanme integral parts first of the
Dom nion of India and later of the Union of India. A
transfer of territory fromunder one sovereign to another
nmay be effected in a variety of ways-conquest, annexation

by cession under a treaty after a war or without a war, by
revol ution by emancipation of subject peoples and by
territorial resettlenments. These changes possess one conmon
feature viz., that one sovereign ceases to rule a territory
and another takes its place. For the application of the
rules which have been evolved in connection with the
probl ens arising fromsuch succession, little turns for the
purpose of British Constitutional Law on either the nanner
i n which the change of
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soverei gnty was brought about or whether the absorption was
partial or conplete in the sense of a total extinction of
the previous sovereignty of the absorbed State, |eaving no
trace of survival after the merger. |In passing we mght
mention that, in fact. it was in nost cases the rulers of
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the Indian States who ejected the merger and who on behal f
of their State and their subjects participated by thensel ves
or through their representatives in the deliberations which
brought into existence the Constitution, and the |legal and

political wunity of India. |If, then, as a result of the
absorption there was a State succession, its consequences
have to be judged by tests or principles simlar to those by
whi ch State succession is brought about by other neans. We

cannot, therefore, agree that the manner in which the Indian
States ceased to exist or in which the Constitution and with
it the conplete political unification of the territory of
I ndi a was brought about negatives the applicability of rules
whi ch govern the enforceability of rights against a
succeedi ng sovereign on State succession

The point next to be considered is whether the fact that the
subjects of the forner Indian rulers becane, after the
Constitution, citizens and subjects of the Indian Union pre-
cludes ~the Indian Governnent fromrefusing recognition to
titles which such persons coul d have enforced against their
previous " rulers on the well-accepted principle that "there
can be no-act of State against its own subjects.” The appli-
cation of this principle |ast nmentioned of which WAl ker v.
Bai rd(1) and Johnstone v. Pedlar(2) are classic exanples, is
intimately bound up with the question as to the precise
nature of the action taken by a succeeding State, when it
refuses to accord recognition to the right of a forner in-
habitant of the territory of an earlier - sovereign and
enf orce. abl e agai nst 't he predecessor

If the true position.in |aw were that a positive action is
necessary to be taken by the succeedi ng sovereign before it
interferes with the pre-existing rights of the subjects of
the former ruler and that the action thus taken is really a
continuance of the act of the State by which the territory
of the former ruler became transferred to the new sovereign

it is possible that the rule that there can be no act of

State by

(1) [1892] A.C. 491. (2) [1921] 2 A.C. 262
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the Governnent against its own subjects might have sone
application. But if, on the other hand, the true theory

were, that on the extinction of the sovereignty of the
previous ruler over the territory ceded or surrendered,
there is an extinction ipso jure of the rights enforceable
against the State and that it is really a new right that
springs into existence on recognition by the  succeeding

sovereign, it would be manifest that the refusal ~of the
succeedi ng sovereign to recogni se preexisting rights could
in no sense be an act of State. No doubt, that refusal is

in the exercise of sovereign power but by such exercise it
nei ther anni hilates nor affects any enforceable right /which
its subjects had against it. W consider, therefore, that
if the doctrine of Public International Law expounded by the
Privy Council were held applicable to the term nation of the
rights arising on the change of sovereignty in India, as the
| earned Judges in Virendra Singh's case(1l) did, the power of
the CGovernnment of India as at present constituted to refuse
to recognise titles originating in executive grants by
former Indian rulers cannot be negatived by resort to the
rule of law laid down in Wal ker v. Baird(2) and Johnstone v.
Pedl ar ( 3) .

The next proposition of |aw which underlies the decision in
Virendra Singh's case(l) is that the arbitrary and absolute
powers which the fornmer Indian rulers possessed to revoke
grants made by themdid not survive the change in sove-
rei gnty brought about by the Constitution, when as a result
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of the setting up of a denocratic polity inforned by justice
and the rule of law, the right to exercise any arbitrary
power was abandoned and was no | onger avail able for revoking
the grants nade by the forner rulers. |If the theory of Pub-
l[ic International Law which was expl ai ned and given effect
to by the decisions of the Privy Council rested on the doc-
trine that the powers of the succeeding sovereign to recog-
nise or not to recognise grants by the preceding sovereign
or to repudi ate them was based on the rights of the previous
ruler so to revoke or repudiate, the argument would have
consi derabl e force. The juristic basis - of the theory
underlying the Privy Council decisions is that wth the
extinction of the previous sovereign the rights theretofore
exerci sabl e

(1) [1955] 1 S.C.R 415. (2) (1892] A.C. 491
(3) [1921] 2 A C. 262.
497

by the subjects of that sovereign were |ikew se extingui shed
and that without recognition which is really tantanount to a
fresh grant by the new sovereign, no title enforceable in
the nunicipal courts of the succeeding sovereign cane into
being. If this latter be the correct juristic approach, and
that is what the decisions of the Privy Council lay down as
we have shown by the extracts we have made of the relevant
passages in Bai Rajbai’s(1l) and in Vajeysinghji’s(2) case,
then it matters not whether the earlier grant was by an
absol ute ruler who could revoke his grant or by a ruler of a
different type who could not or even'if he could, had re-
nounced his rights to revoke by unilateral executive action

In either case, where the question at issueis whether the
right could be enforced agai nst the succeedi ng sovereign in
its courts, nothing turns on the power of “the preceding
ruler to derogate fromhis grant; for it is not by virtue of
any power derived fromthe previous sovereign that the
succeedi ng sovereign clainms theright not to recognise the
earlier rights or grants but as an incident of its own
soverei gnty and sovereign power. (In the circunstances, the
exi stence of the arbitrary powers of the native Indian
rulers and its absence in the Governments -under t he
Constitution is not relevant, nor the fact that these were
not inherited by and did not devolve on the Governments of
the Union and the States functioning under the Constitution

The last of the steps in the reasoning underlying Virendra
Singh’s case(1l) proceeds on the basis that the petitioners
had brought with themfromtheir previous rulers into the
I ndian Union certain rights in the property granted to them
enforceabl e against the Government in regard to which they
were entitled to the protection of Arts. 19 and 31.  This
guestion has to be approached from two points of /view
arising fromthe two stages through which the territory of
the former Indian rulers becanme part of the territory of
I ndi a under the Constitution. The first stage is concerned
with the effect of the changes which took place from the
accession of the States to the Dom nion of India foll owed by

the nerger agreenent executed by the rulers all of which
were governed by the provisions of the Governnent of India
(1) 42 1.A 229. (2) 51 1.A 357-

(3) [1955] 1 S.C R 415.

134-159 S.C- 32
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Act, 1935 as it stood fromtine to tine and the second stage
with the conplete 'unionization of these territories so as
to formpart of an unified polity, the Union of India.

So far as the first stage is concerned, there was certainly
a transfer of sovereignty over the territory of the forner
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Indian rulers to the Governnent of India for the purposes of
the exercise by the latter of sovereignty wth plenary
powers of administration. Sections 290A and 290.B were
i ntroduced into the Governnent of India Act for enabling the
admi ni stration by the Dom ni on Government of the territories
of the acceding States which under s. 5 of that Act becamne
part of the Dominion of India. At this stage the powers of
the Government of India for the adnministration of the
accedi ng territories were exercised under t he Extra
Provincial Jurisdiction Act (Act XLVII of 1947) which used
the phraseol ogy 'areas outside Provinces which were acquired
by the Central Government by treaty, agreenent, grant,

usage, sufferance or other [lawful neans’. It may be
nentioned that under orders nmde by virtue of powers
conferred by the Extra Provincial Jurisdiction Act all |aws

theretofore in force prevailing in the territories which
were being administered under-that Act were continued in
force. Later by an order issued under s. 290A of the
Government  of India Act, known as the States Merger O der
1949, laws in operation in the nerged States, were continued
until repealed or nodified: |If in that situation the |aw as
to acquired rights enforceable agai nst the successor State
as enunci ated by the Privy Council applied, all grants which
rested solely on executive action could acquire vitality for
bei ng enforced against the adm nistration by the Governnent
of India or its delegates only if those rights were
recogni sed; for there was here a true case of State suc-
cession-transfer of ‘territory by one sovereign to another
and wi thout the conplication arising fromthe fact that the
rul ers or the people of the various I ndi an St ates
participating in the making of the Constitution which the
people of India gave to thenselves. W have already ex-
plained that if the view of the Privy Council as to the
effect of a change in sovereignty were  accepted, it un-
m st akably points to their being no survival of any vestige
of rights on the extinction of the sovereignty  of the

previ ous
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ruler and to the energence of any right only by the ‘action
express or inplied of the new sovereign. If this principle

were applied, there would have been no rights of  property
vesting in the grantee which he coul d assert agai nst the new
rul er. No doubt, if the grantees were in possession they
would have a right to retain their possession against
private trespassers but that is not the questionwth ~which
we are here concerned, for what is now under consideration
is the capacity of these grantees to assert -rights as
agai nst the Government which is totally different fromtheir
right to possession as to the rest of the world. . Digressing
alittle it nmay be pointed out that s. 299 of the Governnent
of India Act, 1935 as well as Arts. 19 and 31 which are
referred to in this connection deal exclusively with the
inference with proprietary rights by the State and have
nothing to do with rights inter se between the grantee -and
his fell ow subjects or citizens.

If, therefore, we are correct in our understanding of the
decisions of the Privy Council that on a change of sover-
reignty no scintilla of right inhered in the grantee quoad
his right to assert or enforce his rights under the grants
against the rulers survived the change of sovereignty, the
guarantee agai nst deprivation of property contained in s.
299 of the GCovernment of India Act, 1935, availed him
nothing, for when the succeeding sovereign refused to
recognise the rights obtained by him under the previous
sovereign its action deprived himof no right to property;
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because he brought with himno rights from the previous
rul er which he could assert against the new sovereign

The position, therefore, reduces itself to this: Just previ-
ous to the Constitution the grantee had no right of property
enf orceabl e against the State and in regard to which, there-
fore, he could invoke the protection of Arts. 19 and 31 of
the Constitution. The conming into force of the Constitution
could not, therefore, make any difference; for the Con-
stitution does not «create rights in property but only
protected rights which otherwi se existed. It is necessary
to add that if the learned fudges in Virendra Singh's
case(l) were right in their understanding of the Privy
Counci| decision to

(1) [1955] 1 S.C R 415.
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nmean that a grantee under the previous ruler had a voidable
title which he continued to possess and enjoy until by

action ~of the “succeeding ruler the same was revoked or
repudi ated, they mght also be right in their conclusion
t hat such~ title as the -grantees had could not be
extingui shed by the executive action of the Union or of the
State Governments because of the guarantee of the right to
property contained in Arts. 19 and 31. But, if as we have
shown, the decisions of the Privy Council do not |end
support to such a/'view, the conclusion in Virendra Singh's
case(l) as regards this |ast proposition ‘also cannot be
correct.

This takes us to the consideration of the question which was
raised by M. Purshottam Tricundass subnmitting to us that we
shoul d di scard the theory of Public International Law which

underlies the decisions of the Privy Council. but  that we
shoul d accept and give effect to what might be ternmed the
Amrerican view as formulated by Chief Justice Marshall in

U S. v. Percheman(2) which was approved and applied in the
| ater decisions of the American Supreme Court to which also
he drew our attention. Learned Counsel submitted that this
Court was not bound by the decisions of the Privy Counci
and was free to adopt the nore rational, just and / human
doctrine which found expression in these American deci'sions.
In this connection his thesis was that the doctrines evol ved
by the Privy Council were conditioned by Britain  being an
Imperialist and expansionist power at the date when they
originated and were applied and that while these m ght have
been suited to the reginme of a colonial power, they were
wholly out of place in the set up of this country and  with
the type of Constitution under which it functions.

Having considered this matter carefully we are clearly of
the opinion that there is no justification or reason to dis-
card the British view as regards the jurisdiction of
nmuni ci pal courts to enforce rights against succeedi ng
soverei gns on a change of sovereignty. |In the first place,
Percheman’s case(2) itself came before the courts for
ascertaining the proper construction of the treaty ‘under
whi ch Florida was surrendered to the United States by Spain
under the Florida treaty dated February 22, 1819, on the
terms of which the

(1) [1955] 1 S.C.R 415.

(2) 32 U.S. 51 at pp. 86-87.

501

respondent contended that his title to the property clained
by him had been recognised and confirmed. The place of a
treaty entered into by the United States and the provisions
contained in it, in the Constitutional Law of the United
States, we shall be referring to later, but that apart the
Florida treaty was followed by an Act of Congress of 1828
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,entitled "an Act supplenentary to the several Acts provid-
ing for the settlenent of confirmation of private |and
claims in Florida." Under the terms of this Act of the
Congress, ,Comrissioners were set up to investigate clainms
by private individuals to lands and in cases where the
validity of a claim set up was not upheld by the
Conmi ssi oner, provision was nade for resort to courts for
resolving the dispute. There was, therefore, no scope for
invoking the British rule of the lack of jurisdiction of
muni ci pal courts to adjudicate on unrecognised titles to
property, even if such a doctrine was applicable and the
only point in controversy was as to the interpretation of
the clauses of the treaty relative to the titles which were
recogni sed because on any view of the lawif the treaty and
the Act of Congress confirnmed the respondent’s title, the
same was enforceabl e in the rmunicipal courts of the United
St at es.
Bef ore jpassing on fromthis decision it is necessary to bear
in mnd the difference in constitutional law prevailing in
the United States and in India as regards the effect of
treaties —and the provisions contained therein. Art. 6 cl
(2) of the United States Constitution reads:
TB e
(2) Al treaties made, or which shall be
made, under the authority of the United
States, shall be the supreme l'aw of the | and;
and | the Judges in every State shall be bound
thereby, anything in the Constitution or |aws
of any State to the contrary notwthstanding."
W | | oughby expl ains* ~the object. and effect of this
provi si on thus:
“.... the primary purpose of this provision
(Art. VI cl. (2) was to nmake indubitable the
supremacy of treaties over State Statutory or
*Constitution of ~the United States Vol. 1,
548.
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constitutional provisions...... it has, from
the begi nning been held that treaties, so far
as they are self-executory, operate in the
United St at es, by virtue of thi's
constitutional provision, to create rmunicipa
law which the courts are called upon to
recogni se and apply."
In the United Kingdomand in India the position is entirely
di fferent. Atreaty is, in British jurisprudence, treated
nerely as a contract between two States and does not becomne
a part of the law of the I and unless by an express Act of
the Legislature. A treaty does not confer  rights or
obligations between the State and its subjects or as between
Subj ects, such rights can be conferred only by an “enact nent
of the Legislature. As explained by Lord Atkin in Attorney-
CGeneral of Canada v. Attorney Ceneral of Ontraio(l):
"Unli ke some other countries the stipulations
of treaty duly ratified do not wthin the
Enpire, by virtue of the treaty al one have the
force of Iaw'
It was in recognition of this constitutional position that
s. 106 of the Government of India Act, 1935 was enacted. Its
terns are in substance re-enacted in Art. 253 of the
Constitution which reads:
"253. Not wi t hst andi ng anyt hi ng in t he
f oregoi ng provi si ons of this Chapter,
Parliament has power to make any law for the
whole or any part of the territory of India
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for inplenmenting any treaty  agreenent or
convention with any other country or countries
or any decision nmade at any internationa
conference, association or other body."
and to reinforce this position we have Art. 363 by which
muni ci pal courts are deprived of jurisdiction to enforce any
rights arising fromcertain treaties. It would be apparent
that in the context of the different constitutional position
regarding treaties in the two countries, the rule of |aw
whi ch was enunciated by the American Supreme Court, cannot
automatically be applied here. For in ultimte analysis the
court in Percheman’s case (2) was giving effect to
provi si ons
(1) 1937 A. C 326 at P. 347. (2) 32 U.S. 51 at pp. 86-87.
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of the treaty with Spain which was the |aw of the land, and
if the treaty provisions were different, these again would
have been enforced by the courts. W are meking this
observation not to mninise the inportance of the doctrine
of Publi'c “International Law explained by Chief Justice
Mar shal | ,-but to point out-that the decision nust be under-
stood in the setting of the provisions of the treaty wth
Spain and the articles of the American Constitution.
As indicated earlier, we-are not insensible to the position
that apart from 'the place of treaties in Anerican Con-
stitutional Law what Marshall C. J., expounded was a doctrine
of Public International Law which lie considered it was
necessary; just and proper for succeeding States to observe
in their dealings wth the rights acquired by private
i ndi vidual s wunder predecessor sovereigns. We “shall now
proceed to deal with the question whether we should discard
the rule as enunciated in the decisions of the Privy Counci
and adopt that which was formul ated in Percheman's case(l).
There are several reasons why we are unable to accept C J.
Marshal | s exposition in Percheman’s case(1) as laying down
a law which has to be given effect to by nunicipal courts in
this country. In the first place, it could not be said that
the broad terns in which Marshall C J., stated the  doctrine
that every private rights derived from a predecessor
sovereign ought to continue to be  enforceable against a
successor sovereign and that a change in sovereignty makes
no difference to the enforceability of private rights, be it
agai nst other individuals or the succeeding State, has been
in that absolute formaccepted as valid by jurists —and
witers on Public International Law. Even.in treaties in
Public International Law in which the npbst  extended scope
has been afforded to the enforceability of acquired-rights
agai nst a successor State two limtations have al ways . been
recogni sed: (1) that the origin of the right should be / bona
fide and not one designed to injure the econonmic interests
of the successor State, and (2) that the right should not be
a political concessions
Next, jurists and even the Permanent Court of Internationa
Justice have drawn a marked di stinction between
(1) 32 US. 1 at pp. 86-87.
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that m ght be terned the theory of the law and the enforce-
bility of these rights and in nunicipal courts. C C  Hyde
in is treatise on Public International Law*) after
referring of the decision in Percheman’s case(1l) and those
whi ch allowed it adds:
"Acknow edgenent of the principle that a
change of sovereignty does not in itself serve
to inpair rights of private property validly
acquired in areas subjected to a change, does
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not, of course, touch the question whether the
new sovereign is obliged to respect those
rights when vested in the nationals of foreign
States, such as those of its predecessor."
Simlarly George Schwarzenberger in his I nt er nati onal
Law(**) after referring to a passage in the decision of the
Permanent Court of International Justice in the case of
German Settlers in Poland reading:
"Private rights acquired under existing |aw do
not cease on a change of sovereignty. No one
denies that the German Civil Law, both sub-
stantive and adjective, has continued w thout
interruption to operate in the territory in

guesti on. I't can hardly be mmintained that,
although “the ‘law survives, private rights
acquired wunder it have perished. Such a

contention'is based on no principle and would

be contrary to an al nost universal opinion and

practice"
adds that though the Pernmanent Court of International Jus-
tice negatively stated that private rights acquired under
exi sting law do not cease on-a change of sovereignty, the
Court did not expressly pronounce on the question whether in
the absence of |egislation to the contrary on the part of
Pol and, she was /bound by International Law to consider

German Civil Law as valid in the ceded territories. The
doctrine of act of State evolved by English Courts is one
purely of rmunicipal |aw It denies to 'such a Court
jurisdiction to enquire into the consequences of acts which
are inseparable froman extension of its sovereignty. That
doc-

(*) Vol. [IP. 433.

(**)Vol. 1 p. 83.

(1) 32 U S. 51 at Pp. 86-87.
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trine was, however, not intended to-deny any rule of inter-
national | aw.

Next we might exami ne the juristic concept wunderlying the
Amrerican view, putting aside for the nonent what one’ m ght
call authority. There has been at one tine a school of
thought among writers on Public International Lawwhich has
described the process of State successionas if it were a
transm ssion of sovereignty bringing in for this purpose the
analogy of an heir in private law clothing the successor
with the totality of the rights and obligations qua al

i nhabi tants without exception or nodification.” This theory
has now been di scarded because of the realisationthat there
could be no anal ogy between individuals and States,. nor
could the theory be sustained in the face of the
circunstance that it does not accord with practice, /which
after all is one of the basic foundations of the “rules of
Public International Law It is hardly necessary to add
that ’'there 1is -here no inconsistency with the comty of
nati ons. Nor could it be maintained that the theory is
just, because it would force upon the successor State
obligations which mght have owed their birth to politica

considerations which would not survive the predecessor

St ate. Besides, it rmust not be forgotten that when a
successor State exercises its sovereignty even over
territory which has passed to it froma preceding ruler, it

does not do so as a representative of or by delegation from
the latter-as in the case of the heir in Private Law, but as
a sovereign of the -territory deriving authority from its
own constitution and set wup. It is true that Public
International Law nmight lay on the successor State duties
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with respect to the acquired territory and to the rights of
the inhabitants thereof but those must be conpatible with
its undoubted sovereignty. It is in recognition of such a
position that successor States give effect to |aws which
regul ate rights inter se between the subjects whi ch
theretofore applied, save in so far as ei t her its
constitution or its legislation has made other provision

W are, however, here concerned with rights possessed by
individuals in the predecessor’s territory enf or ceabl e
agai nst the previous rulers and even as regards these we are
concerned with a very limted range of rights-rights arising
out of grants of immovable property or concessions of rights
inrelation thereto and
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enforceabl e against the predecessor State. W nmade this
Reservation because in the Dalnia Dadri Cenent case(1l) which
dealt wth the continued enforceability of a concession
regarding the |l evy of incone -tax, even Bose J. agreed that
such rights did not survive and in a separate judgnent
confined the operation of the principle that he enunciated
in Virendra Singh's case(2) to rights of imrovable property.
If the theory that rights and-duties or rather the bundle of
them pass ipso jure fromthe predecessor to the successor
State is discarded and at the same time it is recognised
that International 'Lawand justice which underlies that body
of law mght inpose sone obligations which the successor
State should respect, two questions arise: First what are
the obligations which International Law mi ght  inmpose? and
secondl y, whether these obligations which are not the crea-
tures of nunicipal  law, mght give rise to cl ai ns
enforceabl e i n nunicipal courts.

It is inpossible to |lay down exact rules as'to the inter
ests which are protected by a consensus of opinion as
acquired rights. So nuch, at least, “is clear that to
receive the protection of International Law the interest
must have been properly vested in the sense that it nust not
have been voi dabl e at the instance of the predecessor State
and bona fide and legally acquired. Neither the comty of
nations, nor any rule of International Law can be invoked to
prevent a sovereign State from safeguarding its —nationa

econornmy and taking steps to protect it fromabuse. On the
one side the principles of acquired rights demands that the
interest of the private individual be not abrogated and on
the other side the public interest of the successor State
has to be considered. It is this conflict between the
public and private aspects that hinders the laying down of
hard and fast rul es.

As has been pointed out by O Connell in his Treatise on. the
Law of State Succession, the problens posed by State
succession in International Law are notably different in
character fromthose of municipal |aw though they arise at a
different plane, but there is no necessary reason why the
one system should not draw on the doctrine or concepts
fornmul ated and found to be adequate within the other

(1) [1959] 729.

(2) [1955] 1 S.C R 415.
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system The principle of universal succession based on ana-
logy from the civil law was essentially juristic in

character, but the analogy was wong and the practice of
States was not consonant with the theory. The rejection of
this doctrine led to the assunption that solutions are to be
found on experience alone. The choice of the appropriate
theory by witers was’ coloured by their standpoint and
their legal (Experience. |In theory, therefore, we must have
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regard both to past experience and the necessities of the
present and while on the one hand not being undul y
restrictive, ought not on the other beconme so doctrinaire as
to deprive the State of the option not to recognise even
mal a fide transactions.

Looked at fromthis point of viewthe British practice that
has prevailed in this country has not proved in actua

practice to lead to injustice, but has proceeded on a just
bal ance between the acquired rights of the private indivi-
dual and the econonic interests of the conmunity, and
therefore there is nothing in it so out of tune with notions
of propriety or justice to call for its rejection

It is undoubted that the British doctrine was part of the
jurisprudence and the constitutional practice that prevail ed
in pre-Constitution India. Mst certainly it does not need
to be stated that the British Parlianment when it enacted the
CGovernment of India Actas the constitutional framework by
whi ch this country shoul d be governed, could not have had in
contenpl ati on any ~other rule by which the rights of the
i nhabi tants new y brought into the political set up by other
territories beconming part-of India. > Wth this historica

background it would not be-a violent presunption if we
assune that the franers of the Constitution should also be
taken to have proceeded on the basis of the acceptance of
this doctrine and/'this state of the |aw, unless one found
sonme provision or indication in the Constitution repugnant
to its continuance. |As already pointed out, the position of
treaties vis-a-vis nunicipal |aw was not changed. On the
ot her hand, by Art. 363 an enbargo was laid in express terms
on nunicipal courts  giving effect to the  provisions of
treaties with rulers of Indian States. This, in our opinion
is a clear indication that the Constitution-nakers  intended
no
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departure fromthe Constitutional doctrine that was thereto-
fore accepted as law. It would, of course, be different if
the provisions of any treaty becane enbodied in subsequent
| egi sl ation; then they would be enforced as part of the |aw
of the I and.

It is also not to be assumed that the Constitution-makers
were oblivious of the need for continuity of the |aw when
the Indian States were absorbed and a change in sovereignty
took place. By Art. 372 of the Constitution all the |aws
which were in force in these States just as in British India
without any distinction were continued wuntil ~ they were
altered or repealed by conmpetent legislation. It is only
necessary to point out that in the interval between the
merger of these States and the coming into force of. the
Constitution, there were other provisions to which we / have
al ready adverted which continued the | aws which obtained in
these territories till Art. 372 could be availed of. There
was thus no |l egal vacuumor hiatus created so far as |aws
were concerned and it is only where the right sought to be
enforced was created not by the laws of the previous
sovereign but nerely as a result of an adm nistrative order
that we have the problemto be solved in these appeals. | f
the definition of lawin Art. 366(10) were as that in Art.
12 so as to include even executive orders every right,
however, created would have been continued. But t he
Constitution-makers decided otherwise and preferred to
continue only laws as distinguished from admnistrative
orders.

Next we have the circunstance that the doctrine enunciated
in the decisions of the Privy Council have been accepted as
correct and thus applicable equally in postConstitution
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India in a series of decisions of this Court comrencing from
Dal m a Dadri Cenent Co. (1) and unl ess conpelling reasons are
found for holding that all these were wongly decided, it
woul d be neither proper or even open for us to depart from
these precedents, and as explained earlier, there are none.
Lastly, as we have already noticed, even in the case of
Virendra Singh(2), though the divergent views of the jurists
on this question of Public International Law were set
(1)(1959] S.C.R 729.
(2) [1955] 1 S CR 415.
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out the court did not express any decisive opinion in favour
of accepting the observations in Percheman’s case(l) as
proper to be applied by the municipal courts in India. In
the face of these circumstances we would not be justified in
departing fromthe decisions of the Privy Council which have
been accepted and applied by this Court. These deci sions
both of the Privy Council as well as the earlier ones of
this Court were reviewed and the propositions laid dowmn in
them were exam ned and summari sed by this Court in Pronod
Chandra Deb and Ors. v. The State of Orissa and Os.(2) as
I ayi ng down the follow ng propositions:
"(1) ' Act of State’ is the taking over of
sovereign power by a State in respect of
territory which was not till then a part of
its territory, either by conquest, treaty or
cession, or otherw se, and may be said to have
taken place on a particular date, if there is
a procl amation or other public declaration of
such taking over:
(2) But —the taking over  full sover ei gn
powers may be spread over a nunber of vyears,
as a result of a historical process.

(3) Sovereign power, including the right to
| egislate for that territory and to admnister
it, my be acquired without the territory
itself nmer gi ng i'n the new State, as
illustrated in the case of Dattatraya Krishna
Rao Kane v. Secretary of State for India in
Council [(1930) L.R 57 I. A 318].

(4) VWere the territory has not — become a
part of the -State the necessary authority to
legislate in respect of that territory may be
obtained by a legislation of the nature  of
Forei gn Jurisdiction Act.

(5) As an act of State derives its authority
not froma municipal law but from ultra-Iegal
or supra-legal neans, Municipal Courts have no
power to examne the propriety or legality of
an act which cones within the anbit of ' Act of

State.’

(1) 32 U S at pp. 86-87. (2) [1962] 1
Supp. S.C. R 405.
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(6) Whet her the Act of State has reference
to public rights or to private rights, the
result is the sane, nanely, that it is beyond
the jurisdiction of Minicipal Courts to
investigate the rights and wongs of the
transaction and to pronounce upon them and,
that therefore, such a Court cannot enforce
its decisions, if any. It may be that the
presunption is that the pre-existing laws of
the newy acquired territory continue, and
that according to ordinary principles of
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International Law private property of the
citizens is respected by the new sovereign,
but Municipal Courts have no jurisdiction to
enforce such international obligations.
(7) Simlarly, by virtue of the treaty by
which the new territory has been acquired it
may have been stipulated that the pre-cession
rights of old inhabitants shall be respected,
but such stipulations cannot be enforced by
i ndi vi dual citizens because they are no
parties to those stipul ations.
(8). The Minicipal Courts recognised by the
new sovereign have the power and the
jurisdiction to investigate and ascertain only
such rights as the new sovereign has chosen to
recogni-se or —acknow edge by | egi sl ation
agreement or ot herw se.
(9) Such an agreement or recognition may be
either express or may be inplied from circum
stances and evi dence appearing fromthe node
of dealing with those rights by the new
sover ei gn. Hence, the Minicipal Courts have
the jurisdiction to find out whether the new
sover ei gn has or has not recogni sed or acknow
| edged t he rights in guesti on, ei t her
expressly or by inplication, as aforesaid.
(10). In any controversy as to the existence
of t he right clained against t he new
sovereign, the burden of proof lies on the
claimant ~to establish that the new sovereign
had recogni sed or acknow edged the ‘right in
guestion."
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We consider this sunmary succinctly expressed the rule to be
applied in this country as regards the, enforceability
agai nst the Governments in India of private rights originat-
ing in executive or admnistrative orders of the forner
I ndian rulers.
The next matter to be considered is the correctness of the
view expressed by the Hgh Court, that even though the
treaty be an Act of State, and the nmerger agreenent executed
by the ruler a docunent on which no rights enforceable in
nmuni ci pal courts could be based, still cl. (7) of theletter
of Shri V. P. Menon dated Cctober 1, 1948 could be referred
to and relied wupon for founding an argunent that the
CGovernment wai ved their right to repudiate the grant made by
the previous ruler. W consider that the subnission of the
| earned Attorney-General that the |earned Judges were in
error inthis respect is well-founded. |If the treaty or its
provi sions cannot be |ooked at to spell out any right. as
the Ilearned Judges thenselves conceded. the use “to which
they have put the provisions of cl. (7)-that the Governnent
woul d not re-exam ne grants made earlier than April 1, 1948,
is virtually the same though called by another nane. W can
see no sensible distinction between reliance on t he
provisions of the treaty as pointing to a recognition by the
Government of rights clainmed and reliance on it for the pur-
pose of establishing that Government had waived their right
not to recognise such rights. |In substance, they are the
same though the nonmencl ature enployed is different.
In support of the reasoning on which this distinction was
accepted the |earned Judges have placed reliance on the
approach to this question in Virendra Singh's case(l). We
have di scussed this matter fully in the earlier part of this
judgment and there is no need to repeat it. The | earned
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Judges have further referred to and relied on a decision of
this Court in Bholanath v. The State of Saurashtra(2) and
certain observations contained init. W do not agree that
the observations in the decision, though couched somewhat
wi dely could properly be understood in the manner in which
the |earned Judges have done. The question that arose in
the case was whether the condition of service of a person
(1) [1955] 1 S.C R 415 (2) A 1. R 1954 S. C. 680.
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originally enmployed as an officer of one State continued to
govern his services after that State became merged in the
CGovernment of Saurashtra. The condition of service in
controversy was as to the age at which an officer had to
retire on superannuation. By an enactnent of the ruler of
Wadhwan State this was, in the case of officers like the
appel l ant before this Court, fixed at 60. An order by the
CGovernment of Saurashtra retiring himafter he reached the
age of 55 against his will, gave rise to the suit from which
the proceedi ngs before this Court arose. There was contro-
versy in the Courts below as to whether the |aw enbodying
the service conditions was conpetently enacted by the
Wadhwan St at e. But this contention was not persisted in
this court, and the court recorded a finding that the terns
of service of the appellant were regulated by a |aw which
was conpetently enacted and that the |aw was continued by
Art. 372 in the Saurashtra State. On-that finding there
could really be no defence to the appellant’s claim The
deci sion in favour of the appellant was rested on the ground
that the law of the Wadhwan State was continued by express
provisions contained, first, in-statutes of the Saurashtra
State and, again, by Art. 372 of the Constitution when the
latter nerged in the Domnion of India.  On this it foll owed
that without a valid change in the law the rights of the
appel | ant could not be restricted. In stating this
posi tion, however, the followi ng words were used:
"The Covenant (between the ruler of the
Wadhwan State and the State of Saurashtra)
could be Ilooked at to see whether the new
sovereign had waived his rightsto ‘ignore
rights given wunder the laws of the former
sovereign."
We do not understand this passage to nean that the covenant
which under Art. 363 could itself not be |ooked at for
founding any right, could be used indirectly for inferring
that rights were recogni sed, without anything nore. The
true position appears to us to be that where the new sove-
rei gn assunes jurisdiction and it does sonme Act and there is
anbiguity as to whether the sane amounts to a recognition of
a pre-existing right or not, the covenant and the treaty
m ght be |ooked at in order to ascertain the intention and
pur pose of that equivocal act, but beyond this the cove-
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nant and the treaty cannot by thensel ves be used either as a
recognition pure and sinple or, as the |earned Judges of the
H gh Court have held, as waiver of a right to repudiate the
pre-existing rights. It is needless to point out that since
the enforceability of the rights against the succeeding
sovereign springs into existence only on recognition by the
sovereign, there is no question of a waiver of the right to
repudi ate. The expression 'right to repudiate’ in this con-
text is a msnoner and there could be no question of a
wai ver of such right.
This, however, does not conclude the matter, for we have
still to deal with the question whether the grant by the
ruler of the Sant State which was enbodied in a 'resolution’
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of his was a "law' or was nerely an executive or adm nistra-
tive order. Learned Counsel for the respondent subnmitted to
us that the grant under the Tharav No. 371 dated March 12,
1948 was not a grant by executive power but was in truth and
substance a |aw which was continued by Art. 372 of the
Constitution and which, therefore, could be undone only by
| egislation and not by any executive fiat as has been done
in the present case and in this connection relied strongly
on the decisions of this Court in Madhaorao Phalke v. The
State of Madhya Bharat(1l) and in Pronmod Chandra Deb and Ors.
v. The State of Orissa and Ors. (2). Both in the tria
Court as well as before the High Court the cases had
proceeded on the footing that the ruler of the Sant State
was an absol ute nonarch with no constitutional Ilimtations
upon his authority, and it was not suggested that this was
i ncorrect. He was the supreme legislature as well as the
supreme head of the executive so that his orders however
i ssued woul d be effective and woul d govern and regul ate the
affairs of the State including the rights of the citizens;
(vi de Aneer-un-ni-'ssa Begum v.” Mahboob Begum(3) and Director
of Endowrents, Governnment of Hyderabad v. A kram Ali (4) We
shoul d, however, hasten to point out that though in the case
of such absolute nonarchs the distinction between the
adm ni strative action under their executive power and | aws
passed by them as the suprene |egislature

(1) [1961] 1 S.C R 957. (2) [1962] 1 Supp. S.C. R 405.
(3) AI.R 1955 S.C. 352. (4) A l.R 1956 S.C. 60.

134--159 S. C.---33.
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of the State, possess no -deference as regards their
ef fectiveness, still the distinction between the two is of
vital inportance for the purpose of determning their

continued efficacy after the coming into force of the
Constitution. Under Art. 372 of the Constitution-"all the
law in force in the territory of India imrediately before

the comrencenent of this Constitution shall continue in
force therein wuntil altered or repealed or anended by a
conpetent Legislature or other conpetent authority". The

expression "existing law' is defined in Art. 366(10):
"Exi sting | aw means any law, Ordinance, O der
bye-law, rule or regulation passed or nmde
before the commencenent of this Constitution
by any | egislature, authority or person having
power to nake such a law, Ordinance, Oder,
bye-law, rule or regulation.”
This definition would include only |aws passed by a
conpet ent authority as well as rules, bye-1 aws and
regul ations nmade by virtue of statutory power. It would
therefore not include admnistrative orders which are
traceable not to any | aw nade by the Legislature but” derive
their force fromexecutive authority and nmade either for the
convenience of the administration or for the benefit of
i ndi vidual s, though the power to make laws as well as' ‘these
orders was vested in the same authority-the absolute ruler
What survives the Constitution and is continued by Art. 372
are those laws which could trace their origin to the
exerci se of |egislative power.

The problem next is to discover that which is "law' from
that which is merely an executive order and this is by no
means an easy one to solve. |In the case of some States

where there are rules which prescribe particular fornms which
the laws have to or generally take or where laws as
di stingui shed from executive orders are issued bearing a
defined nonencl ature, there is not nuch difficulty. But the
cases which have cone up before this Court have shown that
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this is by no means the universal rule. |In the case of the
Sant State with which we are concerned it was not suggested
that there was any particular formality or process
515
whi ch had to be observed in the promul gation of |aws or any
particular formwhich laws had to take or took or that they
went by any particular nonenclature to distinguish themfrom
executive or adm nistrative orders. W have, therefore, to
consi der whether fromthe nature of ’'the instrunent its
contents and its general effect-whether the Tharav dated
March 12, 1948 constitutes a lawwithin Art. 366(10) and is
therefore continued by Art. 372 or whether it is nerely an
executive grant or administrative order which mght confer
rights but which without recognition by the Union or State
CGovernment cannot be enforced in the nmunicipal courts of
this country.
W shall therefore proceed to consider the terns of the
Tharav and for this purpose it would be convenient to set it
out in full.
It is headed ' Tharav Order’ by Maharana, Santranmpur State,
dated March 12, 1948. It was explained to us that the
expression of 'Tharav' neant a resolution. The text of this
resol ution or order by the Maharana is as foll ows
"The Ji vak, Pat avat I nam , Chakari yat,
Dharmada villages in Sant State are being
given /(granted) to Jagirdars and the holders
of the said villages are not given rights over

forests. Hence after consideri ng t he
conplaints of certain Jagirs, they are being
given full rights and authority over the

forests in the villages under their  vahivat.

So, they should nmanage the vahivat  of the

f orest accordi ng to t he policy and

adnministration of the State. Oders in this

regard to be issued.

Sd/- in English
Mahar ana, Santranpur State."

There are a few matters to which it is necessary to advert
in this docunment : The first of themis that it is ‘'not a

grant to any individual, that is, treating him as an
individual or as one of a nunber of individuals or to a
group
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treating them nerely as separate individuals, but” to the
hol ders of five specified tenures in the State-Jivak,
Pat avat, |nam , Chakariyat and Dharmada villages. Next, it
states that the rights in the forests of the villages of the
several kinds of tenure-holders are-being given to them in
response to the representations made in regard to the
villages in the possession and enjoynent of the Jagirdars as

regards this nmatter. Lastly, the tenure-hol ders wer e
directed to manage and administer the forest according to
the policy and adnministration of the State. The | earned

Judges of the H gh Court have treated the ' Tharav’' as nerely
an administrative order treating it as if consisted of as
many grants of forest rights to the tenure-holders as there
were such holders and this was the view that was stressed
upon us strongly by the, learned Attorney-General. W are,
however, not inpressed by this argunent. W have no
evidence as regards the creation of the several tenures
referred (to in the Tharav to base any concl usion as fl ow ng
from the original grant. No doubt, there is on record the
translation of the -rant of the village of Gothinmada dated
1867, but fromthis it does not follow that everyone of the
grants conprised in the five tenures specified was of this
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pattern, W consider that the 'Tharav’ is nobre consistent
with its being a |law effecting an alteration in the tenures
of the five classes of Jagirdars by expanding the range of
the beneficial enjoyment to the forests lying wthin the
boundari es of the villages which had already been -ranted to
them In this light, the ’'Tharav’ would not be an
adm nistrative order in any sense but woul d partake of the
character of |legislation by which an alteration was effected
in the scope and content of the tenures referred to. This
aspect is reinforced by the reference to the conplaints of
the tenure-holders whose grievance apparently was that
though vill ages had been granted to themfor their enjoynent
under the several tenures, they were not permtted any
rights in the forests within their villages. It was not
thus a case of an individual grant but the yielding by the
ruler to the clains of these |large group of Jagirdars who
requested that their rights should be extended. Lastly, the
manner - of the enjoynent was specified as having to be in
accordance with the policy and admnnistration in the
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St at e. It is obvious that there nust have been some rules
whi ch have the force of 1aw as regards the adm nistration of
these forests and the enjoynment by the Jagirdars was made
subj ect to the observance of these | aws.

We, therefore, consider that the 'Tharav’' dated March 12,
1948 satisfies the requirement of a "law' wthin Art.
366(10), and in consequence, the executive orders of the
CGovernment of Bonbay by which the forest rights of the
plaintiffs were sought to be denied were illegal and void.
The result is that we agree with-the | earned Judges that the
plaintiffs were entitled to succeed, though for different
reasons, and we direct that the appeal s should be disnissed.
The appellant will pay the costs of the respondents-one set
of hearing fees.

SUBBA RAO J.-I have had the advantage of going through the
judgnment of ny |earned brother, Rajagopala Ayyangar J. |
agree with himthat Ex. 192 is law and that it continued in
force after the naking of the Constitution. This conclusion
woul d be enough to dispose of the appeals. But, Rajagopal a
Ayyangar J., further expressed his disagreenent wth the
unani nous vi ew propounded by this Court in Virendra Singh v.
The State of Uttar Pradesh(1l). As | regret my inability to
share his view, | shall state the reasons for ny agreenent
with the decision in Virendra Singh' s case.

As the question raised is conmon to all the appeals, it is

enough if | take wup Cvil Appeal No. 182 of 1963 for
consi der ati on. The facts necessary to appreciate t he
alternative contention may now be briefly stated. In_ the

year 1947, the then ruler of the Sant State made a grant of
the village Gotimada to the predecessor-in-interest of
Thakor Sardarsingh Gajesing. On August 15, 1947, India
obtai ned independence. Under s. 7 of the Indian I ndepen-
dence Act, 1947, the suzerainty of the British Crown  over
the Indian States |lapsed, with the result the Sant State
becamre a full sovereign State. On March 12, 1948, the
Mahar ana

(1) [1955] 1 S.C.R 415.
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of Sant State issued an order conferring full rights over
forests to the holders of villages in the State, which
included the said Gotinmmda village. On March 19, 1948,
there was an agreenent, described as the Merger Agreenent
entered into between the Maharana of Sant State and the
Doni ni on Gover nment of India where under the Maharana ceded
to the Dominion CGovernnent full exclusive aut hority,
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jurisdiction and power for and in relation to the governance
of the Sant State and agreed to transfer the admnistration
of the Sant State to the Dom nion Government on June 10,

1948. It was al so agreed that as from June 10, 1948, the
Dom ni on Gover nnent woul d be conpetent to exercise full and
exclusive authority, jurisdiction and powers for and in
relation to the Governance of the Sant State in such manner
and through such agency as it might think fit. Under the
other articles of the said agreement certain personal rights
and privileges of the Maharana were preserved. After the

merger, under s. 3 of the Extra Provincial Jurisdiction Act,
1947, the CGovernnment of India del egated the admnistration
of the Sant State to the State of Bonbay. From Cctober 1
1949, under the States’ Merger (CGovernor’s Provinces) Oder
1949, the said State becane part of the State of Bonbay;
that is to say, fromJune 10, 1948 to Cctober 1, 1949 the
Bonbay State administered the Sant State as a del egates of
the Domnion of |India, and thereafter the State becanme
nerged with the State of Bonbay. The Sant State, therefore,
becanme part of the Dom nion of India on June 10, 1948 and
thereafter the citizens of that State became, the citizens
of the Dom nion of India. On-August 21, 1948 the respondent
entered into a contract w th Thakor Sardarsing Gajesing for
cutting of the trees in the forest of village CGotinada. On
Cctober 1, 1948 i.e., 4 nonths after the nerger and nore
than a nonth after the said contract, Shri. V. P. Menon
Secretary to the Government of India, Mnistry of States,
wote a letter to the Maharana of ~Sant State expressly
declaring that no order passed or action taken by the
Maharana before the date of making over the administration
to the Dom nion Governnment woul d be questioned  unless the
order was passed or action taken after the 1st day of Apri
1948, and if considered by the Governnent of India to be
pal pably unjust or unreasonable. By that letter it was also
guar ant eed t hat,
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anong ot hers, "the enjoynment of ownership" of jagirs, grants
etc., existing on April 1, 1948 would be respected. A
conbi ned reading of the paragraphs of this letter nakes it
clear that the Domnion of India declared -in clear and
unanbi guous ternms that no grants nmade or orders -issued by
t he Maharana before April 1, 1948 woul d be questioned by it.
It may be nentioned that in the last paragraph of this
letter it was stated that the contents of the letter would
be regarded as part of the Merger Agreenent-entered into by
the Maharana with the Governor-Ceneral of India. It may be
recalled that this letter was witten months ~after the
nmerger and after the citizens of the extinct State becamne
the citizens of the absorbing State. The effect of the 'l ast
paragraph of the said letter will be considered in due
cour se.

On July 8, 1949 the Governnment of Bonbay sent a
conmuni cati on to the Conm ssioner, Northern Di vi.si on
stating that the Government considered that the order passed
by the ruler of Sant State on March 12, 1948 transferring
forest rights to all the Jagirdars of the Jagir villages was

mala fide and that it should be cancelled. It was suggested
that the Conmi ssioner should do sone other prelinnary acts
before taking further action in the matter. It would be

seen fromthis conmunication that the order was not actually
cancel l ed, but there was sone correspondence in respect of
that matter and that it was not even communicated to the
j agi rdars. There was obstruction by the forest officers
when the contractor was cutting the trees, but after sone
correspondence he was permitted to cut the trees, on an
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undertaking that he would abide by the decision of the
CGover nrent . On February 6, 1963 the CGovernnent of Bonbay
passed a resolution after receiving a report fromthe Forest
Settlement Officer specially appointed by it to investigate
the rights of jagirdars. It was stated in the resolution
Jthat the Tharav issued by the ruler of Sant State in 1948
was nala fide and, therefore, not binding on the Governnent.
Thereafter, it scrutinized the clains of jagirdars to
forests in 74 wvillages in the erstwhile Sant State and
recogni zed their rights in sone of the villages. So far as
Cotimada village. is concerned, it was stated that the
guestion of forest rights in the said village was stil
under the
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consi deration of the Governnent and necessary orders in that
behal f woul d be issued in due course. It is clear that till

1953 the CGovernnent did not refuse to recognize the title of
the Jagirdars to forests; indeed, in the case of Gotinada
village no final order was nmade even on that date. On these
facts, the question that arises is whether the respondent
would be entitled to a permanent injunction issued by the
H gh Court restraining the appellant frominterfering wth
his right to cut trees in Gotinmada vill age.

The argunent of the |earned Attorney-General, so far as it
is relevant to the question which | propose to deal wth,
runs as follows : After the merger of the Sant State with
the Dominion of ' India the jagirdar-had nO title to the
forests against the Doninion of India unless it recognized
such a right, and that, as in the instant case the said
CGovernment did not recognize -such a right, he or his
assi gnees coul d not naintain any action against the State on
the basis of his title to the said forests. He . conceded
that on the basis of the finding of the H gh Court that the
Domnion of India did not repudiate the title of the
jagirdar to the forests till after the Constitution came
into force, the decision of this Court in Virendra Singh wv.
The State of Utar Pradesh(1l) i's against him But he,
contended that it was not correctly decided and indeed its
bi ndi ng force was weakened by | ater decisions of this Court.
As the correctness of the decision in Virendra Singh' s
case(1) is questioned, it is necessary to consider the scope
of that decision in sone detail and also to ascertain
whet her later decisions of this Court had in any way
weakened its authority. The facts in that case were  as
follows. The petitioners in that case were -granted in
January, 1948,Jagirs and Miafis by the Ruler of Sarila State
in one village and by the Ruler of Charkhari State in three
vil | ages. In March, 1948, a Union of 35 States, including
the States of Sarila and Charkhari. was formed into the
United States of Vindhya Pradesh. The Vi ndhya ~ Pradesh
CGovernment confirmed these grants in Decenber, 1948, when
its Revenue Oficers interfered with them questioning  their
validity. The integration of the States however did not
work well and the same 35 Rulers entered into an

(1) [1955] 1 S.C.R 415.
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agreenment in Decenber 1949, and dissolve the newy created
State as from January 1, 1950, each Ruler acceding to the
Government of India all authority and jurisdiction in
relation to the GCovernment of that State. After the
Constitution came into force, the Government of Utar
Pradesh in consultation with the Governnment of India revoked
the grant of Jagirs and Miafis in four of the villages. On
an application filed by the petitioners under Art. 32(2) of
the Constitution, this Court issued a wit against the
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State. Fromthe said facts it would be seen that the grants
were nade to the petitioners before the nerger, and it was
held that the Government had no right to revoke the said
grants after the Constitution came into force. Bose J.,
speaking for the Court, elaborately considered the doctrine
of "Act of State" in the light of English and Anerican
decisions and the opinions of jurists of International Law
and canme to the follow ng concl usion :
"W think it is clear on a review of these
authorities that whichever view be taken, that
of the Privy Council and the House of Lords,
or that of Chief Justice Marshall, these
petitioners, who were in de facto possession
of the disputed lands, had rights in them
which they could have enforced up to 26th
January, 1950, in the Doninion Courts against

Fill ~ persons except possibly the Rulers who
granted the land and except possibly the
St at e: W do not by any nmeans intend to

suggest that they would not have enforced them
against the Rulers and the Dom nion of India

as well, ~but for reasons which we shal
presently disclose it is not necessary to
enter ‘into-that particular controversy. It is

enough for the purpose of this case to hold

that the petitioners had., at any rate, the

ri ghts defined above."
Pausing here it will be noticed that this Court did not
express a final opinion on the question whether t he
petitioners could have enforced their title to the property
agai nst the Rulers before the Constitution cameinto force.
but it had definitely held that the petitioners had title to
the property against al
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persons except the Rulers. On the basis of that finding,
Bose J., proceeded to consider the inpact of the

Constitution on the said finding. The | earned Judge

observed
"But however that may be, there is no question
of conquest or cession here. The new Republic
was. born on 26th January, 1950, and all
derived their rights of citizenship from the
sane source, and fromthe same nonent of tinme;
so also, at. the same instant and for the same
reason, all territory within its boundaries
became the territory of India. There is, as
it were fromthe point of view of the new
State, Unity of Possession, Unity of Interest,
Unity of Title and Unity of Tine."

Then the | earned Judge proceeded to state:
"All the citizens of India, whether residing
in States or Provinces, will enjoy the sane
fundanmental rights and the sane | egal renedies
to enforce them"”

Thi s decision struck a new and refreshing note. It pleaded

for a departure frominperialistic traditions and to adopt

the American traditions, which are in consonance wth the

realities of the situation created by our Constitution. It

gave new orientation to the doctrine of the act of State to

reflect the nodern |iberal thought enbodied in our Consti-

tution. It held that citizens of a ceding State have a
title to their property against all except possibly the
rul er. Though it inclined to go further and hold that the

change of sovereignty does not affect the title of the
citizens of the ceding State even agai nst the new sovereign,
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it did not think fit to decide that question finally, as it
found anple justification to sustain the title of the
petitioners therein against the sovereign under our
Constitution. 1t pointed out that the concept of ceding and
absorbing States is foreign to our Constitution and that al

the people of India, to whichever part of the country they
m ght have bel onged, through their representatives, franed
the Constitution recognizing the fundanmental rights of a
citizen to hold property and not to be deprived of it save

by authority of law. In that viewit
523
held that the title of the petitioners in -,hat case to

their Property was protected by the Constitution. This is a
unani nous and consi dered deci sion of five | earned Judges of

this Court. | shall not obviously differ from this view
unl ess there are conpelling reasons to do so. | find none.
I shall now proceed to consider whether the subsequent

decisions of this Court threw any doubt on the correctness
of the decision inregard to the following two aspects on
which it had given a firmdecision: (1) The citizen of a
ceding State does not lose his title to i movable property
but continues to have a right thereto against all except
possibly the absorbing State; and (2) on the making of the
Constitution, his title thereto becane indefeasible even
agai nst the absorbing State.
Were a conpany entered into an agreenment, wth t he
erstwhile State of Jind whereunder it had to pay incone-tax
only at concessional rates, it was held in MIlIs. Dal m a
Dadri  Cement Co. Ltd. v. The Commissioner of = I'ncome-tax(1)
that, after the said State merged with the Union of India,
the latter was not bound by the contractual obligations of
the ceding State on the basis of the principle ‘that the
treaty between the two sovereigns was an act of State and
the clauses of that treaty were not enforceable. In
Jagannath Agarwala v. State of Oissa (2) it was held that
after Mayurbhanj State had nerged with the Province of
Oissa the two noney clainms of the appellant against the
Maharaja of Mayurbhanj State were not enforceable against
the Orissa State on the ground that the Act of State did not
cone to an end till the clainms nmade by the appellant were
rej ected and, t her ef ore, muni ci pal courts had no
jurisdiction in the matter. Were the petitioners held Khor
Posh grants fromthe Rulers of Talcher, Banra and Kalahandi
under the respective State laws it was held in Pronod
Chandra Deb v. The State of Oissa(3)- that the |aws
continued to have legal force after the nerger of the said
States with the Union of India. Were the Nawab of Junagadh
State nmde grants of property before he fled the State, it
was held in
(1) [1959] S.C.R 720. (2) [1962] 1, S.C. R 205

(3) [1962] Supp. (1) S.C R 405.
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State of Saurashtra v. Jamadar Mohamad Abdul | ah(1) t hat
the cancellation of the said grants by the Regi ona
Conmi ssi oner, who assunmed charge of the admnistration  of
the State before the said State was integrated wth the
United States of Saurashtra, was an act of State.
The question now raised did not arise for consideration in
those cases. This Court accepted the English doctrine of
Act of State and acted on the principle that till the right
of an erstwhile citizen of a ceding State was recogni zed by
the absorbing State, he has no enforceable right against the
St ate. The scope and extent of the title to inmovable
property of a citizen of a ceding State was not examined in
those decisions. Nor the inpact of the Constitution on such
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rights was considered therein. In Ms. Dalima Dadr
Cenent Co. Ltd. v. The Commi ssioner of |Incone-tax(1l) the
following observations are found at D. 741, which may have
some bearing on the first aspect of the question
"It is also well-established that in the new
set-up these residents do not carry with them
the rights which they possessed as subjects of
the ex-sovereign, and that as subjects of the
new sovereign, they have only such rights as
are granted or recognized by him"
This observation is couched in wide terns. But this Court
was not concerned in that case with the distinction between
pre-existing title of acitizen of a ceding State to his
property against all and that against the State. | ndeed,
Bose J., in his dissenting judgnent, nmade it clear that they
were only concerned in that case wth the contractua
obligation of the erstwhile sovereign and that they were not
dealing with the question of the title of the citizens to
i movabl e property. That the judgnment had al so nothing to
do with the second aspect was nmade clear by the follow ng
observations —of Venkatarama Aiyar J., who expressed the
majority view, at p. 749:
"This argument assunmes that there were in
exi stence -at the date when the Constitution
canme/into
(1) [1962] 3 S.C R 970.
(2) [1959] S.C.R T720.
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force, sone rightsin the petitioner which are
capabl e of being protected by Art.  19(1)(f).
But in the view which we have taken that the
concessions wunder cl. (23) of Ex. A canme to
an end when Ordinance No. 1 of S. 2005 was
promul gated, the petitioner had no rights sub-
sisting on the date of the Constitution and
therefore there was nothing on which the
guarantees enacted  in Art. 19(1) (f) /could
operate."
These observations indicate that this Court did not go back
on the decision in Virendra Singh's case(1l) indeed, it re-
jected the argument based on that decision on the ground
that the appellant lost his rights if any, —under a pre-
Constitutional valid Odinance. In State of Saurashtra v.
Jamadar Mhamad Abdulla(2), Mudholkar J., speaking for
hinself and for Sarkar J., expressed the view on the
guestion of inpact of s. 299(1) of the Constitution Act of
1935 on the title to inmovable property of a citizen of a
ceding State thus, at p. 1001:
. bef ore the respondents could claimthe
benefit of s. 299(1) of the Constitution Act,
1935, they had to establish that on" Novenber
9, 1947, or thereafter they possessed 'legally
enf or ceabl e rights with respect to t he
properties in question as agai nst the Dom nion
of India. They could establish this only by
showing that their pre-existing rights, such
as they were recognized by the Dom nion of
India. |If they could not establish this fact,
then it nust be held that they did not possess
any legally enforceable rights against the
Dom nion of India, and, therefore, s. 299(1)
of the Constitution Act, 1935, avails them
nothing. As already stated s. 299(1) did not
enl arge anyone’'s right to property but only
protected the one which a person already had.
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Any right to property which inits very nature

is not legally enforceable was clearly

i ncapabl e of being protected by that section.”

(1) [1955] 1 S.C R 415, 433, 4. 37.
(2) (1962] 3 S.C. R 970.
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The same view was restated by the | earned Judge in Pronod
Chandra Deb v. The State of Orissa(l). It my be stated
that the said question did not arise for consideration in
ei ther of those two decisions, for in the former the cancel -
[ ati on of the order issued by the Ruler of the ceding State
was made before the nmerger and in the latter, the Court held
that the | aws whereunder the grants were nade continued to
have legal force after the nerger of the concerned States
with the Dominion of India. It nay be pointed out that Das

J., in the earlier decision and Sinha C.J., in the Ilater
decision, who delivered the leading judgments in those
cases, ~ had specifically left open that question. It may,

therefore, be stated w thout contradiction that in none of
the decisions of this Court that were given subsequent to
Virendra Singh's case(2) the correctness of that decision
was doubt ed. Indeed, ~in the latest two decisions, the
principle was sought to be extended to a situation arising
under the CGovernment of India Act. but the majority of the
| earned Judges |eft open the question, though two of the
| earned Judges constituting the Bench expressed their view

agai nst such an extension. On the findings, | have accept-
ed, the said question does not arise for consideration in
this case and | ‘do not propose to express  my opinion
t her eon.

If that be the position. is there any justification for this
Court to refuse to follow the decisionin Virendra  Singhs
case(1l). In my -View, the said decision is not only
correct, but is also in accord with the progressive trend of
nodern international law. After-all, an act of State is an
arbitrary act not based on | aw, but on the nodern version of
"mght is right". It is an act outside the |aw. In the
primtive society when a tribe conquered another tribe, the
properties of the vanquished were at the nercy of the
conqueror. The successful armnmy used to pillage, plunder and
conmit acts of arson and rape. When society progressed, the
doctrine of Act of State was evolved. which really was a
civilized version of the primtive acts of pillage and
pl under of the properties of the conquered tribe. ~But the
further progress of civilization brought about by custom and
agreement factual recognition of pre-existing rights of the
people of the conquered State. There were two different
i nes of

(1) [1962] Supp. 1 S.C.R 405.

(2) [1955] 1 S.C R 415.
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approach-one adopted by inperialistic nations and the | ot her
by others who were not. That divergence was reflected in
English and Anerican Courts. All the jurists of internatio-

nal law recognise the continuity of title to inmnovable
property of the erstwhile citizens of ceding State after the
sovereignty changed over to the absorbing State. In A

Manual of International Law by Georg Schwargenberger, 4th
Edn., Vol. 1, at p. 81 the |learned author says:
"Private rights acquired under the law of the
ceding State are not autonatically affected by
the cession. They nmust be respected by the
cessionary State."
A nore emphatic statenment is found in The Law of State
Succession by O Connell. Under the heading "The Doctrine of
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Acquired Rights" the |earned author points out, at pp. 78-

79:

........ only sovereignty and its incidents
expired with the personality of a State. The
rel ati onshi ps of the inhabitants one to
another, and their rights of property were
recogni zed to remain undi sturbed.”

He observes at p. 104:

The doctrine of acquired rights is perhaps one
of the fewprinciples firmy established in
the law of State succession, and the one which
admts of |east dispute.”

In Hyde's International Law, second revised edition, Vol. 1,

at p. 433, the following extract fromthe Sixth Advisory

Opi ni on of September 10, 1923 of the Court of Internationa

Justice is quoted:

"Private rights acquired under existing |aw do
not cease on a change of sovereignty. No one
denies that the German Civil Law, both subs-
tantive and adjective, has continued without
interruption to operate in the territory in

qguesti on. It can hardly be mmintained that,
although the law survives, private rights
acquired wunder it have " perished. Such a

contention is based on no principle and would
be contrary to an al nost universal opinion and
practice......
528
In Oppenheim s International Law, 8th edition, Vol. 1 the
same legal position is re-stated at p. 571
t hus:
"I't must be specially nentioned that, as far
as the law of Nations is concerned, the
subj ugating State does not acquire the private
property of the inhabitants of the annexed
territory. Being nowtheir sovereign, it may
i ndeed inmpose any burdens it pleases’ on its
new subjects-it nay even confiscate 'their
private property, since a sovereign State can
do what it Ilikes wth its -subjects; but
subjugation itself does not by International
Law affect private property.”
Starke in his book, An Introduction to International Law,
5th edn., observes, at p. 274:
"Such of these rights as have crystallised
into vested or acquired rights nust be
respect ed by the successor St at e, nor e
especially where the former nunicipal |aw of
the predecessor State has conti nued to
operate, as though to guarantee the sanctity
of the rights.”
Mich to the sane effect the relevant statenent of \ inter-
national law is found in Briggs’ The Law of Nations, 2nd
edn. It may, therefore, be held that so far as title toim
novabl e property is concerned the doctrine of internationa
law has becone crystallised and thereunder the change of
sovereignty does not affect the title of the erstwhile
citizens of the ceding State to their property.
In America the said principle of International Law has been
accepted w thout any qualification. Chief Justice John
Marshall of the United States Suprene Court has succinctly
stated the Anerican legal positionin United States v.
Per cheman (1) thus:
"The people change their allegiance; their
rel ation to their ancient sover ei gn is
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di ssol ved; but their relations to each other
and their rights of property, remain
undi sturbed. If this be
(1) (1833) 32 U.S. 51. at 86, 87.

529
the nodern rule even in cases of conquest, who
can doubt its application to the case of an
am cabl e cession of territory?....... A
cession of territory is never understood to be
a cession of the property belonging to its
i nhabi t ant s. The King cedes that only which
bel onged to him Lands he had previously
granted were not his to cede. Neither party
could so understand the cession. Nei t her
party could consider itself as attenmpting a
wong ~to individuals, condemed by the
practice of the whole civilised world. The
cession of a territory by its nane from one
sovereign to another. conveying the conpound
idea of surrendering, at the sane tine the
I'ands and the people who inhabit them would
be necessarily understood to pass the sove-
reignty only, and not to interfere with
private property."”

This principle has been accepted and followed by the

Anerican Courts in -other decisions. But it is said that

the view of the Anerican Courts is really based upon the

circunstance that  international treaties are part of the

suprenme | aw of the |and.

Article VI of the Constitution of the United States decl ares

that all treaties made, or which shall be nmade, under the

authority of the United States, shall be the suprene |aw of

the land; and the Judges in every State shall be bound
thereby, anything in the Constitution or |aws of any | State
to the contrary notw thstanding. Chief Justice Marshall in

Foster v. Neilson(1l) said:
"Qur Constitution declares a treaty to be the

law of the land. It is, consequently, to be
regarded in courts of justice as equivalent to
an act of the |egislature, whenever it

operates of itself without the aid of any
| egi sl ative provision."

A treaty in Arerica may be deened to be a | aw of the | and;

but the American view is not solely based on treaties.

(1) (1829) 2 Pet. 253.

134-159 S.C. - 34.
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In The Anerican Insurance Co. and the Ccean | nsurance Co. V.

Bal es of Cotton(1l), Chief Justice Marshall clearly recorded

the view of the Anerican Courts thus:
"On such transfer of territory, it has never
been hel d that the rel ations of t he
i nhabi tants with each other wundergo any
change. "
Again the learned Chief Justice in Charles
Dehault v. The United States(2) expressly
poi nted out the existence of the said rights
apart fromany treaty. He observed:
"I ndependent of treaty stipulations, this
ri ght would be held sacred. The soverei gn who
acquires an inhabited territory acquires ful
dominion over it; but this dominionis never
supposed to divest the vested rights of
i ndividuals to property."

Therefore, the distinction sought to be made nay perhaps
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have sone relevance, if in a particular treaty there. is a
specific term that the United States shall recognize the
acquired rights of a citizen of a ceding State, but none if
the treaty does not contain such a covenant. The Anerican
deci si ons, therefore, cannot be distinguished on this narrow
ground; they have recogni zed the doctrine of Internationa
Law and inter-woven it in the texture of the Anmerican
nmuni ci pal | aw.
The Courts in England have devel oped the doctrine of act of
State which, in the words of Stephen, nmeans "An act
injurious to the person or property of sone person who s
not at the tinme of that act a subject of Her Majesty; which
act is done by a representative of Her Majesty’'s authority,
and is either sanctioned or subsequently ratified by Her
Maj esty." A treaty whereunder a sovereign territory is ceded
is held to be an act of State, for it is not done under
colour of any title butin exercise of a sovereign power.
Has the |aw of England denied the doctrine of acquired
rights so well-settled in International Law?
(1) (1828) 7 L.Ed. 511. (2) (1835) 9 L.Ed. 117, 131
531
In Vajesingji Joravarsingji v. Secretary of State for India
in Council (1), the Judicial Committee summarized the law on
the subject thus:
"When a‘territory is acquired by a sovereign
State for the first time that is an act of
State. Any inhabitant of the  territory can
make good in the Municipal Courts established
by the new sovereign only such rights as that

sover ei gn has, t hr ough hi s of ficers,
recogni zed. Such rights as he had under the
rule of predecessors avail hi mnothing. Nay

nore, even if in atreaty of cession it is
stipulated that certain ~inhabitants 'should
enjoy certain rights, that does not give a
title to those inhabitants to enforce t hese
stipulations in the nmunicipal Courts. The
right to enforce remains only with the hi gh
contracting parties............ ",
The sentence in the said passage, nanmely, "such rights as he
had wunder the rule of predecessors —avail him nothing",
cannot be, in the context in which it appears, interpreted
as a denial of the doctrine of acquired rights evolved by
International JLaw, but it only refers to the question  of
enforceability of such an acquired right ~in _a nunicipa
court. The same view has been expressed in a nunber of
English decision. Therefore, the law in England is that the
muni ci pal courts cannot enforce the acquired rights of  the
erstwhile citizens of the ceding State agai nst the absorbing
State unless the said State has recogni zed or acknow edged
their title. This Court accepted the English. doctrine of
act of State in a series of decisions noticed by nme earlier
VWhat does the word "recogni ze" signify? It means "to admt,
to acknow edge, sonething existing before.”™ By recognition
the absorbing State does not create or confer a new title,
but only confirns a pre-existing one. It follows that till
the title Is recognized by the absorbing State, it is not
binding on that State. An exhaustive exposition of this
branch of lawis found in Promad Chandra Dab’s case(?2). I

am bound by that decision. O Connell in The Law of State
Successi on

(1) 51 1.A 357. 360. (2) [1962] Supp. (1) S.CR
405.
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brings out the inpact of the doctrine of act of State on
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that of acquired rights under International Law, at p. 88,
t hus:
"The doctrine of act of State is one of

Engl i sh nuni ci pal | aw It merely denies an
English Court jurisdiction to inquire into
the consequences of Acts of the British

Government which are inseparable from the
extension of its sovereignty. The court s
not entitled to ask if such acts are 'just or
unjust, politic or inpolitic’ or what |ega
rights and duties have been carried over in
the change of sovereignty. The doctrine is
not intended, however, to deny a rule of
I nternational Law. "
In the words of the same author, the fact that a right can-
not be enforced does not nmean that it does not exist. Non-
recognition by the absorbing State does not divest title,
but only makes it ~unenforceable against the State in
nmuni ci pal ‘courts.
The result of the discussion may be summari zed thus: the
doctrine —of —acquired rights, at any rate in regard to
i movabl e property, has becone crystallized in Internationa
Law. Under the said lawthe title of a citizen of a ceding
State is preserved and not |ost by cession. The change of
sovereignty does not affect his title. The municipal |aw of
different countries vary in the matter of its enforceability
against the State. As the title exists. it nust be held
that even in those countries, which accepted the doctrine of
act of State and the right of asovereign to repudiate the
title, the title is good against all except the State.
Before the Constitution came-into force the State did not
repudiate the title. Wen the Constitution of India cane
into force the respondent and persons simlarly situated who
had title to imovable property in the Sant State had a
title to the said property and were-in actual possession
thereof. They had title to the property except agai nst the
State and they had, at any rate, 'possessory title /therein
The Constitution in Art. 31(1) declares that no person shal
be deprived of his property save by authority of |aw. That
is, the Constitution recognized the title of the citizens of
the erstwhile State of Sant, and issued an -injunction
agai nst the
533
soveriegn created by it not to interfere with that right
except in accordance with law. A recogniti.on by the suprene
law of the land must be in a higher position than that of an
executive authority of a conquering State. I woul d,
therefore, hold that the title to i movable property of  the
respondent was recognized by the Constitution itself/  and
therefore, necessarily by the sovereign which is bound by
it. 1, therefore, respectfully hold that Virendra  Singh's
case(1l) has been correctly decided.
Apart fromthe recognition of the title of the respondent by
the Constitution, in this case the letter witten by the
Gover nirent of India, dated October 1, 1948, clearly
recogni zed the title of persons situated in the position of
the respondent to their properties. But the | ear ned
AttorneyCeneral contends that the letter shall be regarded
as part of the nerger agreenment and therefore its terns
cannot be relied upon for the purpose of recognition of the
respondent’s title or of evidence of the Goverment’'s wai ver

of its right to repudiate the respondent’s title. It is
true that in the concluding portion of the letter it is
stated that the contents of the letter will be regarded as

part of the nerger agreement. But the merger had already
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taken place on June 10. 1948 and this letter was witten on
Cctober 1, 1948. It does not appear fromthat letter that
the Mharana of Sant State, who-ceased to be the Ruler
except in name for certain privileges, was a party to it.
This letter, therefore, can at best be treated as one of the
acts of the CGovernment of India inplenenting the terns of
the nerger agreenent. It cannot, therefore, be said to be a
part of the nmerger agreenment. |If it was not, by calling it
so it did not become one. At the tine the letter was sent
all the citizens of the erstwhile Sant State had beconme the
citizens of India. The letter contains a clear statenent in
paragraphs 5 and 7 thereof that enjoyment of ownership of
jagirs, grant etc. existiing on April 1, 1948 were guaranteed
and that any order passed or action taken by the Ruler
before the said date would not be questioned. This is a
clear recognition of the property rights of the respondent
and simlar others. It is necessary, therefore, to express
ny opinion on the ques-

(1) [1955] 1 S.C. R 415.
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tion whether,  even if the said letter formed part of the
nmer ger agreenment, any recital therein can be relied upon as
evidence of recognition of pre-existing titles by the
absorbing State or waiver of its sovereign right to
repudi ate the said titles.

For the aforesaid reasons | agree that the appeal should be
di sm ssed with costs.

For the same reasons Civil Appeals No. 183 to 186 of 1963
are al so dism ssed with costs.

H DAYATULLAH J. - These appeal s by the State of Cujarat inpugn
a common judgnment of the H gh Court of Gujarat dated January
24, 1961. The respondents were plaintiffs infive suits for
decl arati on of rights in forests” and for per manent
injunction against interference with those rights by the
State. Al suits except one were disnmissed by the Court of
first instance. The District Judge on appeal ordered the
di smssal of that suit also and di'sm ssed the appeal's of the
plaintiffs in the other suits. The plaintiffs then appeal ed
to the H gh Court and by the judgnment under appeal, al
appeal s were allowed and the suits were decreed. The State
Gover nment has now appeal ed to this court by special |eave.
The forests in respect of which the declaration and
injunction were sought are situated in the forner State of
Santrampur (also called Sant State). Santranmpur- Was - an
Indian State and the Ruler attained independence and
sovereignty on August 15, 1947 on the ceasing of the para-
mountcy of the British Crown. The Ruler at first ceded his
sovereignty on three subjects to the Governnment. of India
but on March 19, 1948, ceded the territory of the State to
the Governnent of India by an agreenent which cane’ into
force fromJune 10, 1948. The Central Governnent, by virtue
of powers vested in it by the Extra-Provincial Jurisdiction
Act, 1947, delegated its functions to the Provinci a
CGovernment of Bonbay and on June 2, 1948, the Adm nistration
of the Indian States Order was passed and it was applied to
Sant State from June 10, 1948. On July 28, 1948, the Indian
States (Application of Laws) Order, 1948
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was passed. Certain enactnents in force in the Province of
Bonbay were extended to Sant State and then wunder the
States’ Merger (Governor’'s Provinces) Oder, 1949, Sant
State becanme a part of the Province of Bonbay from August 1,
1949. On Cctober 1, 1948, a letter of guarantee was witten
to the Ruler by M. V. P. Menon in which it was stated. as
foll ows:
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7. No order passed or action taken by you
before the dat e of maki ng over t he
administration to the Dom nion Government will
be questioned unless the order was passed or
action taken after the 1st day of April, 1948,
and it is considered by the Governnent of
India to be pal pably unjust or unreasonabl e.
The decision of the Government of India in
this respect will be final."

It was Added that the letter would be read as
part of the original Merger agreenent.
A week before ceding the territories of his
State, the Ruler of Sant nade a Tharao or
Thavan order as foll ows:

" Order

3. Ta. Mu. CQutward Register No. 371. The
Jivak, ~Patayat, lnam, Chakariyat, Dharnmada
vil | ages in Sant  State are being gi ven
(granted) to Jagirdars and the hol ders of the
said villages are not given rights over

forests. Hence after consi deri ng t he
conplaints of certain Jagirs, they are being
given  full~ rights and authority over the

forests in the villages under their vahivat.
So. ' they should manage the wvahivat of the
f orest according to the policy and ad-
mnistration of the State. Orders in this
regard to be issued.
Sd.” In English.
Mahar ana, Sant State."
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The former grants which were made in favour of the jagirdars
and hol ders of the villages have not been produced, but they
were probably like the grant of village Cothinada dated
Decenmber 1, 1857, which was to the follow ng effect:
You have to do the vahivat (managenent) of the
land situate within the permanent ~ boundaries
of the outskirts of the villages .in four
directions. This village has been granted for
the appropriation and enjoynment of the incone
thereto except in respect of civil and
crimnal matters. So you rmust behave in the
State in accordance with the custom and usage
and practice of other Thakarati  villages of
the State.
If any person of the village is (ordered in
regard to any work or matter then you shoul d-
not in any way interfere therein but ~ produce
the said person as per order
You have to act and behave according 'to the
said clauses and should remain with integrity
and honesty and loyal to the State. Dated:  1-
12.1867 A.D.S.Y. 1929 Magsar. Sudu 5."
After the Tharao was issued on March 12, 1948, some of the
Thakores executed contracts in favour of the plaintiffs
between My 1948 and 1950. The agreenents which were rmade
with the contractors are on the file of the appeals. The
Thakores and the contractors then began to take forest
produce but they were stopped in April 1949. The present
five suits were then filed. Four of the suits were
instituted by the contractors and the fifth by one of the
Thakores in the capacity as inandar.
After merger, a question arose whether these contracts
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should be approved or not. On January 1949, on the
application of one of the Thakores, an order was passed by
the Divisional Forests Oficer. It was as follows:

537

. L5

"Cot hi mada vill age of santranpur State. Application of the
owner requesting to grant authorization to the Contractor
and states that he has no objection if the authorization is
i ssued. I's the authorization up to Lunawada and Signally
only, time-limt up to 31-3-1949. No export outside to be
permtted, pending receipt of orders from Government.
Witten wundertaking to be taken fromthe purchaser that he
will abide by the decision and orders passed by Governnent
and then the authorization handed over. Send copy to F.OQO
Lunawada. "
Sim | ar orders were passed-in respect of other villages and
undertakings were taken fromthe Thakores and the con-
tractors. A sanple is quoted here-
" UNDERTAKI' NG
I, Thakore Sardarsi ngh Gaj esingh hereby give an undertaking
to abide by the decision and or ers passed by the Governnent
of Bombay in respect of CGothimada forests, rights over which
were conferred on me by Santrampur State CGovernnent on 12- 3-
48 in their resolution No. G 371 dated 12-3-48.
Aut hori zation Nos. 111, 112 of 1948-49, in
respect’ of village in Santranpur State issued
by the Divisional Forest Oficer, Integrated
States Division, Devgad Baria in favour of M.
Hati mbhai Badruddin is subject to the above
undert aki ng.
Dat ed 1-2-49.
Sd. in @Qujarathi."
The Conservator of Forests, North Western Circle also issued
a nmenorandum on January 18, 1949 stati ng:
However, to safeguardthe Governnent interest
witten wundertaking should be taken from the
j ahagi rdars, |nandars of person or persons.
538.
concerned that he or they would abide by the
decision or orders passed by the Bonbay Cov-
ernnment in respect of such private forests,
when the question of rights over such private
forests is finally settled."
When t he undertaki ngs were furni shed, passes were issued to
the contractors. 1In April 1949, however, the work of al
the contractors was stopped and on July 8, 1949, Governnent
sent a communique to the Collector of Panch Mahal s
repudi ati ng the Tharao of March 12, 1948. |In this letter it
was stated as fol |l ows:
"Ref erence your menmorandum No. ADM P) - 50- All,
dated 24th May, 1949, Government considers
that the order passed by the Ruler of the Sant
State wunder his No. 371, dated 12th March
1948 transferring forest rights to all the
jagirdars of the jagir village, are nala fide
and that they should be cancelled. Bef or e,
however, taking further action in the matter,
pl ease ascertain whether the possession of the
forests in question is with Governnent or has
gone to the Jagirdars. |If the possession is
still wth Governnent please ask the O ficer
of the Forest Departnment to retain the sane
and to refuse to i ssue passes, etc. to private
contractors and purchasers.
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By order of the Governor of Bonbay.
Sd/ - "

It appears that this was not comunicated to the contractors
of the Thakores. On June 29, 1951, the CGovernnent of Bonbay
passed a resolution that the Maharana’s order would not be
given effect to. Another resolution was passed on February
6, 1953 as follows:
"On the eve of the nmerger of the Sant State in
the State of Bonbay, the Ruler of that State
issued Tharav No. 371 on 12th March, 1948,
under which Jiwai, Patawat, |Inam, Chakriat
and Dhannada Jagirdars and i nandars were given
full forest rights over the villages in their
charge. The Governnent
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of Bombay, after considering the inplication
of the Tharav, decided that the order was mnal a
fide and cancelled it on 8th July, 1949 vide
Governnment Letter,  Revenue Departnment No.
2103-M 49 dated the 8th July, 1949. By the
time these orders were issued, the tree growh
in the Jagiri forests concerned was already
sold by sone of the Jagirdars and the trees
cut . Further cutting of trees and export of
trees cut was however stopped by the Forest
Departnent after receipt of the orders of 8th
July, 11949. On representation being nade to
CGovernnent , however, ~agreed to allow to
rel ease the material felled from the forest
under dispute,~ pending decision on the
settlenent of forest rights, subject to the
condition that the contractor ~furnished two
sureties solvent for the material renoved or
deposited with the Divisional Forest | Oficer
certain anmount - per wagon |oad of rmaterial
The owner of the material was also asked to
give a witten undertaking that he woul d abide
by the ultinmate decision of Governnent.
5. CGover nirent i s, however, pleased to
exam ne individual cases of Jagirdars and
i namdars irrespective of the Tharav of 1948,
on the basis of the For est Sett'l enent
O ficer’'s Report and ot her considerations.

7. The question of forest rights in the
foll ow ng vil |l ages is still under
consi deration of CGovernnent and necessary
orders in that behalf will be issued in._ due
course: -

(1) Nani rath. (2) Gothinmada. (3) Rathada
Before this the suits we are dealing with were fil ed. The
contention of the plaintiffs was that the Merger agreenent
of March 1948 was not an Act of State, because it was
preceded by surrender by the Ruler of sovereignty in respect
of three subjects. This contention was not accepted in the
H gh Court and has not been raised here. The next conten-
tion was that the Tharao or order of March 12, 1948 was a
540
| egislative act and as all the old laws of the State were to
continue to be in force except as nodified by the Indian
States (Application of Laws) Order, 1948, the Tharao could
be revoked by the appellant by Legislative authority only
and not by an executive act. The H gh Court did not accept
this contention, because according to the H gh Court, the
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Tharao was not a piece of legislation, but was a -rant by

the Ruler. The third contention was that the Centra
Governnment through M. V. P. Menon has undertaken not to
guestion any order or action taken before 1st April, 1948,

and that this created a bar to the repudi ation of the order
of the Maharana dated March 12, 1948. This contention was
not accepted by the High Court. The High Court held that
the letter formed a part of an Agreement which could only be
enforced by the High Contracting Parties, if at all, but not
by any ot her person, and in any event, nunicipal courts had
no authority to enforce the agreenent. The High Court
relied wupon Art. 363 of the Constitution and the decisions
of this Court.

The Hi gh Court, however, accepted the contention of the
plaintiffs, that it was open to the succeeding sovereign to
waive or relinquishits right to repudiate the actions of
the previous Ruler and to acknow edge either expressly or
inmpliedly the rights conferred on the subjects of the
previous 'Ruler and that this had been done in this case.
They referred to the perm ssion which had been given by the
officers of the Forest Departnment to the plaintiffs in this
suit to cut and carry away the tinmber and regarded the
letter of M. V. P. Menon as evidence of waiver and
rel i nqui shnent . They held on the authority of Virendra
Singh and OQhers/ v. The State of Uttar Pradesh(1l) and
Bhol anath J. Thakar v. State of Saurashtra (2) and the
j udgrment of the Bonbay Hi gh Court in Bhoirajji v. Saurashtra
State(3) that the Governnent nust, in these circunstances,
be held to have waived or relinquished its rights to enforce
the Act of State against the plaintiffs.

On behalf of the appellant, it is urged (a) that the Act of

State continued till the resolutions were passed and there
(1) [1955] 1 S.C.R 415. (2) AI.R (1954) S.C. 680
(3) 61 Bom L.R 20.
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was no wai ver or relinquishment in favour of the appellants,
and (b) that the action of the subordinate officers of the
Forest Departnent did not bind Governnment and ‘the res-
pondents cannot take advantage of the letter of M. V. P
Menon. On behal f of the respondents, in addition to meeting
the above argunents, it is contended that the Tharao was a
| aw and coul d only be revoked by another law 1t is further
argued that after the Merger, s. 299(1) of the Governnent of
India Act, 1935 which read "No person shall be deprived  of
his property in British India save by authority of " |aw'
pr ot ect ed the respondents and this protection becane
absolute on January 26, 1950, by reason of Art. 31 of the
Consti tution. As the resolutions in question were passed
after the comencenent of the Constitution, it is urged that
they cannot affect the rights of the respondents who cane
under the protection of Art. 31 of the Constitution. It s
contended that in any case, the Act of State could not
operate against the citizens of the State which the  res-
pondents becane on the Merger or on the inauguration of the
Consti tution. It is also argued on behalf of the res-
pondents on the authority of a case of the Pernanent Court
of International Justice and certain cases of the Suprene
Court of the United States that the Act of State should not
interfere with rights in property held froma fornmer Ruler

The appellant contends in reply that the Act of State
continued, because the contractors, and jagirdars were
permtted to work the forests on their furnishing under-
takings, and it was only conpleted against them in April

1949, when they were asked to stop their work even though
the actual order of Governnent deciding whether to accept
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the Tharao or not was conmunicated to themin 1953. It is
argued that what was of real consequence was not the
deci sion of the Governnent but the stoppage of the work. It
is also argued that s. 299(1) did not protect the respon-
dents against the Act of State and that as there was no
State succession on January 26, 1950, the original Act of
State did not cone to an end. It is also pointed out that
this Court has not accepted the rule of International Law
referred to in Virendra Singh's case(l) and has instead
acted on

(1) [1955] 1 S.C.R 415.
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the doctrine of Act of State as interpreted by the Courts in
Engl and. | shall deal with these points in brief, because

nost of them have been-deci ded agai nst the respondents in
the Hgh Court on-the basis of earlier rulings of this
Court.

To begin with, this Court has interpreted the integration of
Indian States with the Dom nion of India as an Act of State
and has applied the law relating to.an Act of State as laid
down by the Privy Council in a ‘long series of cases
beginning wth Secretary of State in Council for India v.
Kamachee Boye Saheba(1) and ending with Secretary of State
v. Sardar Rustam Khan and Qther(2). The cases on this point
need not be cited, Reference may be made to Ms. Dal m a
Dadri Cenment Co. Ltd. v. Conmm ssioner of Incone-tax(3), The
State of Saurashtra v. Menon Haji Ismali Haji(4), jaganath
Agarwala v. State of Orissa(4) and State of Saurashtra v.
Jamadar Mhaned Abdulla and OGthers(5). In these cases of
this Court, it has been |aid down that the essence of an Act
of State is an arbitrary exercise of sovereignh power on
principles which are parampbunt to the Minicipal Law,  agai nst
an alien and the exercise of the power is neither intended
nor purports to be legally founded. A defence that the
injury is by an Act of State does not seek justification for
the Act by reference to any l|law, but questions the
jurisdiction of the court to decide upon the legality or
justice of the action. The Act of State comes to an end
only when the new sovereign recognises either expressly or

impliedly the rights of the aliens. It does not come to an
end by any action of subordinate officers who have no
authority to bind the new sovereign. Ti-ll— recogni tion

either express or inplied, is granted by the new sovereign,
the Act of State continues.

If we apply these tests (rightly applied in.the H gh Court),
we reach the result that the Governnment of Bombay -and the
Central Governnent could refuse to recognise the rights
created on the eve of the Merger by the Tharao of. the
Maharana and to say that it was not acceptable to them and
therefore not binding on them Such action may be

(1) (1859) 13 Miore P.C. 22. (3) [1959] S.C.R 729

(5) [1962] 1 SS.C R 205. (2) (1941) 68 I.A 109.

(4) (1960] 1 S.C R 537. (6) [1962] 3 S.C.R 970.
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harsh or unfair; but the Minicipal Courts cannot declare it
to be so, because unless the rights are irrevocably recog-
nised earlier the Miunicipal Courts have no jurisdiction to
pronounce upon the legality or the justness of the action

It is for this reason that the respondents pleaded in the
Hi gh Court that there was a waiver or relinquishment of the
Act of State in their favour. Relinquishnment and waiver
were again relied upon by the respondents before us and they
refer to two circunstances fromwhich an inference about
wai ver or relinqui shment can be raised. The first is cl. 7
of the letter of M. V. P. Menon quoted above and the second
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is the conduct of the officers of the Forest Departnent in
allowing the contractors and the jagirdars to work the
forests in accordance with the Tharao of the Maharana. a.
7 of asimlar letter of guarantee was considered by this
Court in Mharaj Umeg Singh and Others v. The State of

Bonbay and Others(1l). |In that case also arguments were the
sane as here. It was then contended that the Ruler’s
agreenment with the Governnent ensured for the benefit of the
subj ects even if they were not parties to the agreement. It
was then pointed out on behalf of the Governnent that the
agreement, if any, could not be sought to be enforced by

persons who were not parties to it. This Court observed:
"W do not feel called upon to pronounce upon
the validity or otherw se of these contentions
al so for the simple reason t hat t he
petitioners would be out of Court either way.
If they were deened to be parties to the
agreements of merger and letters of guarantee
they ~would be faced with the bar to the
mai-ntai nability of the petitions under Article
363 of the Constitution which |ays down that
neither the Supreme Court nor any other Court
shal | have jurisdiction in any dispute arising
out of any provision of a treaty, agreenent,
covenant, engagenent, sanad or other simlar
i nstrument which was entered into or executed
bef ore the comrencenent of the Constitution by
any Ruler of an Indian State and to which the
Cover nnent  of
(1) [1955] 2 S/.C R 164.
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the Dominion of India...... was a party. | f
on the other hand they were deened not to have
been parties to the same they would not be the
contracting parties and would certainly not be
able to enforce these obligations.”

It would, therefore, appear that the present respondents who

were not parties to the Merger agreenent or to the Jletter

witten by M. Menon which was made expressly a part of the

Agreenent cannot take advantage of cl. 7. If they were

parties, Art. 363 would bar such a plea.

It is next contended that the Act of State had cone to an

end after the Governnment of India Act, 1935 was applied to

the State and the State becane a part of the territories  of

the CGovernment of India. This argunment was raised to claim

the benefit of s. 299 (1) of the Governnment of India Act

1935. The interference with the rights in forests
conferred by the Tharao and the agreenments wth the
contractors based on the Tharao took, place  in April

1949. It was contended that on June 10, 1948, the subjects
of Sant State became Indian citizens and they were protected
by s. 299(1). The Oficers of the Forest Departnent did not
unconditionally allowthe forests to be worked. They made
it clear to the contractors and the jagirdars that what they
were doing was not final and that Government was going to
deci de about the Tharao and the contracts later. No doubt,
the forests were allowed to be worked, but an undertaking
was obtai ned fromeach contractor and jagirdar. This showed
that the officers of the Forest Departnment did not attenpt
to bind the Government, even if they could. It is true that
the -order of Governnent to stop work was not conmuni cated
to the contractors and the jagirdars but the working of the
forests was as a matter of fact stooped nmuch earlier and the
| earned Attorney-General is right in pointing out that it
was all that mattered. This action of the officers was
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| ater approved by Government when it decided that it would
not allow any rights to flowfrom the Tharao and the
contracts. In other words, while Government was considering
t he matter, the officers of the For est Depart ment
tentatively allowed the forests to be worked but in no
manner to bring the Act of State to art end. The Act
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of State could only cone to an end if Government recognised
the rights flowing fromthe Tharao. That, CGovernnent never
di d. There was thus no recognition of the Tharao or the
rights flowing fromit at any tinme. It was pointed out by
this Court in Aggarwal a’s case(1l) that Governnment may take
time to consider and del ay does not mlitate against the Act
of State. In that case also the decision of Governnent was
taken after the coming into force of the Constitution. This
Court pointed out, agreeing with Vaje Singhji jorawar Singh
v. Secretary of ~Statefor India(2) that enquiries nmay
continue for some time wthout any inference of waiver or
relinqui shnment. No doubt, in Bholanath Thaker’s case(3) and
in Virendra Singh' s case(4) waiver or relinquishment was
inferred fromthe conduct of Governnent. Such an inference
may legitimately be raised where Government, after having
accept ed the rights, attenpts to go back upon such

accept ance. There  must, however, be a clear indication
either expressly or by inplication, that Governnent has, in
fact, accepted the rights. In the present case, the

subordinate officers of the Forest Departrment allowed the
forests to be worked, making it quite clear that Governnent
was considering the matter and took undertakings from the
respondents that they would abide by the decision of
Government. Government passed an order declining to accept
the Tharao. The order so passed was not conmuni cated to the
respondents but later it was reiterated as a resolution
whi ch was conmuni cat ed.

To avoid this result, there are two argunments upon which the
respondents rely and they are the nmain contentions in these
appeal s. The respondents seek support for the judgnment by
challenging the decision on sone of the points decided
against them The first is that the Tharao was a | aw which
could only be rescinded by another law. In this connection

the respondents rely upon the observations made by this
Court in Madhaorao Phal ke v. The State of Madhya Bharat(5).
These observations were based upon

(1) [21962] 1 S.CR 205. (2) (1924) L. R 51 1. A 357.

(3) AIl.R (1954) S.C. 680. (4) [1955] 1 S.C.R 415.

(5) [1961] 1 S.C R 957. 964.

134- 159 SC- 35.
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the wearlier case in Aneer-un-nissa Begum and Qhers v.
Mehboob Begum and Qthers(1). |In these cases, it was pointed

out that the distinction between |egislative, executive and
judicial acts of an absolute Ruler (such as the |Indian
Rulers were) was apt to disappear when the source of
authority was the sovereign. These observations are sought
to be applied here. |In the past also these observations
were invoked on occasion. 1In so far as the subjects of the
Rul er were concerned, they were bound to obey not only |aws
but any orders of the Ruler, whether executive or judicial

For them they did not exist any difference because each
emanation of the wll of the sovereign required equa
obedi ence fromthem But it does not nean that the Ruler
acted legislatively all the time and never judicially or
executively. If this was the neaning of the observations of
this Court, then in Phalke’'s case(2) it would not have been
necessary to insist that in determ ning whether there was a
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aw which bound the succeeding sovereign, the character.
cont ent and purpose of the declared will nust be
i ndependently considered. |In Areer-un-nissa s case,(3) this
Court was concerned. Wth a Firman of the Nizam and that
was one of the accepted nodes of nmaking laws in Hyderabad
St ate. In Phake’s case(2), this Court was concerned wth
Kal ambandi s which were held by this Court to be |Iaws binding
upon the subsequent Governnent unless repealed or replaced
by other |aw The Kal anbandis were so regarded partly
because the Maharana had hinmself |aid down that Kal anbandis
i ssued by himwere to be regarded as | aw, and partly because
the Kalanmbandis created a tenure which carried with it
pensi ons. The pensions  were grants but the manner of
enjoynment of the pensions was determned by the rules of
tenure provided in the Kalanbandis also bearing upon
successi on and devolution. These cases were distinguished
in nore recent cases when the observations were sought to be
extended ‘to others which were clearly not Ilegislative and
reference’ may be nade to Maharaj shree Umid MIls Ltd. wv.
Union of India and G hers(3) and The Bengal Nagpur Cotton
Ltd. v. The Board of Revenue, Madhya Pradesh and Ohers(4).
It was pointed

(1) AT.R 1955 S.C. 352. (2) [1961] 1 S.C.R 957, 964.
(3) AT.R 1963 S.C. 953. (4) A l.R 1964 S.C. 888.
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out in these two cases that the observations in Ameer-un-
nissa’s case(1l) Phalke's case(2) could not be read as
i ndi cating that everything that the Maharaja said or ordered
was a law. In the latter case, this Court pointed out that
a proper |aw would be one which was made in accordance wth
the traditional node of nmaking laws in the territory or in
accordance with some procedure which was expressly ' devised
for tile occasion. It was pointed out that law is the
result of a legislative process and the result nust be
intended to bind as a rule of conduct; it nust not for
exanpl e be a contract or a grant or-a gift etc.

Viewed fromthis angle, it is quite obvious that the Tharao
was nhot a |aw It was a grant . nade to the ‘jagirdars
mentioned in the Tharao. It is contended that it is nade
applicable to persons belonging to five different ~tenures
and that the 'managenent’ of the forests was to be done
according to the policy and admi nistration of the State.” No
doubt, the Tharao is applicable to a | arge nunmber of persons
enjoying different tenures but it is stated therein that
orders were to be issued individually to all of them The
Tharao was issued only 8 days before the Merger. It is
surprising that the Maharaja thought of the conplaints of
the grantees on the eve of the Merger. The fact that the
Maharana’'s Tharao was passed to benefit a |large  nunber of
persons en bloc does not nake it any the nore a law if it
did not possess any of the indicate of a law The
respondents would not admit that if it had been addressed to
i ndividuals, it would have changed its character froma |aw
to a grant. This fact makes no difference to its character.
content and purpose. Further, the original grant of which
the Tharao becane a part was also a grant. One such grant
has been quoted above. The word "Vahivat" does show that
the grant was for managenent but in this context, it means
nore than nmanagenment. It was customary to use this word in
conferring rights which were liable to be resuned. These
grants did give rights to the grantees but did not lay down
any rule of conduct. It may be pointed out that in Ureg
Singh’s case(3) it was contended that cl. 5 of the letter of
(1) A1.R 1955 s.C. 352. (2) [1961] 1 S.C R 957,

(3) [1955] 2 S.C R 164.
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M. Menon prevented legislation and it was then held that
the grants were not |egislative neasures of the Maharaja and
did not bar the making of laws to set the grant at naught.
In that case also there was a Tharao in dispute. The Tharao
cannot, therefore, be treated as a law at all. It is a
grant and as a grant it was open to the new sovereign not to
recognise it.

It was contended that in any event, after the comrencenent
of the CGovernnment of India Act, 1935, the respondents had
the protection of s. 299(1). This point was raised but was
left open by the majority in Jamadar’'s case(1l) to which we
have already referred. On that occasion, Sarkar and
Mudhol kar JJ. in a separate judgnent held that s. 299(1) did
not afford any protection. The |earned Judges pointed out
that s. 299(1) did not add to the rights of persons but
protected such rights as existed. |If on the Merger of the
territories of the Indian Rulers wth those of the
Government of India. there was Act of State and if as held
by this Court in the cases to which reference has alreadY
been nmde it was open to the Governnent of India to decide
whet her or not to recognise certain rights, the Governnent
of India could do so.  In that event, s. 299(1) did not come
into play because it could only cone into play after the
rights were recognised. The Act of State continued because
CGovernment was taking tinme to consider whether to accept the
Tharao or not and while the decision was -being reached,
there was a second change inasnuch as t he present
Constitution was passed. It is contended that there was a
|apse of the original Act of State because of a State
succession on January 26, 1950, and as this was bhefore the
Resol uti ons of 1951 and 1953, the respondent's wer e
pr ot ect ed.

The first question to consider is whether there took | place
in 1950 a State succession. State succession takes place

either inlawor in fact. It takes place in |law when there
is a juridical substitution of one State for another. It
take place in-fact when there is (a) annexation (2) or (b)
cessi on(2)

(1) [1962] 3 S.C.R 970.
(2) e.g. Algiers by France (1831) or South African Republic
by Great Britain (1901).
(3) e.g. the lonian Islands by Britain to Greece (1864) or
territory to Poland by Gernany.
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or (c) fusion of one State with another into a federal Union
(2) or (e) partition ration of secession(3). It wll be
seen that on the 26th January, 1950, there was no succession
in fact because none of these events took place. As
Oppenhei m def i ned "succession"---
"A succession of International Persons occurs
when one or nore International Persons take
the place of another International Person in
consequence of certain changes in the |atter’s
position International Law, 5th edn. p. 151."
In this sense, though the people of India gave thenselves a
Constitution, there was no State succession in so far as the
people of Sant State were concerned. For them the State
succession was over sonetinme before. No doubt, when the
Dom nion of India becane a sovereign Denocratic Republic,
there was a breaking away fromthe British Crown, but that
was a State succession in a different field. W are not
concerned with the secession of India from the British
Crown, but wth State succession between Sant State and
India, and there was no second succession in 1950. Whatever
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had happened had al ready happened in 1948 when Sant State
nerged with the Dominion of India. The Act of State which
began in 1948 could continue uninterrupted even beyond 1950
and it did not |apse or get replaced by another Act of
St ate. The Constitution no doubt guaranteed the rights of
citizens after 1950 but these rights granted by the Ruler
were fort recogni sed even before 1950 and the Constitution
gave its support to those rights which were extant on
January 26, 1950.

It only remains to consider the argunment of M. Purushot ham
based on the view of Chief Justice John Marshall, of the
Supreme Court of the United States expressed in US v.
Percheman(3) foll owed by Cardozo J. in 1937

(1) e.qg. Fusion of Serbia with croat etc. to form
Yugosl avi a.

(2) e.g. Hawaii in US A (3) e.g. India and Paki stan.
(4) e.g. US A fromBritain. (5) 32 U.S. 51 at 86, 87.

550

in Shapleigh v. Mer(l). It was there laid down that

private ownership is not disturbed by changes in sovereignty
and that according to the nodern usage of nations a cession
of territory is not understood to be cession of the property
of the inhabitants. These two cases were referred to in the
judgnment of Bose J. in Virendra Singh's case (2) who pointed
out that these principles were also reflected in the Sixth
Advi sory Opinion of Septenber 10, 1923 of the Pernmanent
Court of International Justice. M. Purushotham cited other
cases where the Supreme Court of the United States had
consi der ed obl i gations which old Spanish  and Maxi can
treaties had created. It was argued that this represents
the nodern and progressive view and we were asked to revise
the entire law of Act of State as understood in India during
the past 100 years and particularly the | ast dozen years.
The principle on which this Court has acted in the past few
years has been anply indicated earlier in this judgment. It
may be summarized in the words of Fletcher Multon, L. J. in
Sal aman v. Secretary of State for ‘I ndia(3):

"An Act of State is essentially an exercise of

sovereign power , and hence cannot be
chal l enged, controlled or interfered with by
muni ci pal courts. Its sanction is not that of
| aw, but that of sovereign power, and,

what ever it be, mnunicipal courts nust —accept
it, as it is without question. But it nmay,
and often nust, be part of their duty to take
cogni zance of it. For instance, if an act is
relied on as being an act of State, and as
thus affording an answer to clains made by a
subj ect, the courts nust deci de whet her it was
in truth an act of State, and what was its
nature and extent".

The Courts in England have also acted on the further

principle which may be shortly stated in the words of « Lord

McNai r (4):

(1) 299 U. S. 468 at 470. (2) [1955] 1 S.C R 415

(3) (1906] 1 K. B. 613.

(4) International Law Opinions (1956) Vol 1. P. 1129; See

al so O Connel Y. B. (1950) P. 93
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"The term 'Act of State’ is used, not only
narromly to describe the defence explained
above, but al so, perhaps somewhat | oosely, to
denot e a rule which is wder and nor e
fundanental nanely, that 'those acts of the
Crown whi ch are done under the prerogative in
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the sphere of foreign affairs’ (sonetines
called 'Acts of State’ or 'Matters of State’);
for instance, the making of peace and war, the
annexation or abandonment of territory, the
recognition of a new State or the new
CGovernment of an old State, etc., cannot form
the basis of an action brought against the
Crown, or its agents or servants, by any
person British or alien, or by any foreign
State, in British Minicipal Tribunals. Such
acts are not justiciable in British Courts, at
the suit either of British subjects or of
aliens; they may formthe subject of politica
action in Parliament or, when -the interests
of foreign States or their nationals are
i nvol ved, of diplomatic protest or of any
international judicial process that may be
avai | able".
We are not concerned with the obligations created by treaty
whi ch according to the opinions of some witers ’'run wth
the land’” and bind the territory. Oher witers, as pointed
out by Lord McNair in his Law of Treaties by Keith in his
Theory of State Succession and Crandall in Treaties, Their
Maki ng and Enforcement. hold that on cession, the treaties
are abrogated automatically. Such a viewwas taken by the
United Kingdom and United States when Algi ers was annexed by
France and by the former when South Africa was annexed by
Great Britain and 'by the United States when Korea was
annexed by Japan in 1910. (See Mervyn jones B.' Y. B. (1947)
P. 360; Dr. C. W Jenks B. Y. B. (1952 P. 105). On the
ot her hand, the treaties of the annexing or cessionary State
are held to apply to the new territories. These are
treaties with other States which is not the case here.
VWere is the treaty here? The rights conferred by the Rul er
were not the result of a treaty. Nor
552
can the Merger agreenent be exalted to the position of a
treaty. There is no treaty involved here. Even if it were
possible to hold that there was a treaty between the Ruler
and the Central Governnment, there is no -power in the
Muni ci pal Courts in India to pronounce upon the Agreement as
the subject is outside their jurisdiction by reason of Art.
363. Thi s distinguishes the jurisdiction and power of the
Suprenme Court of the United States in which consideration of
treaties is included. The bar of our Constitution also
precl udes the considerati on whet her these agreenents can be
to be of the nature of treaties.
As regards the principles of International Law, it may be
poi nt ed out that after the Report of the Tr ansvaa
Concessi ons Conmm ssion and Professor Keith’'s theories in his
book, the attention of the world comunities has indeed been
drawmn to the preservation of econonmic concessions and

acquired rights by the annexing or cessionary State. VWhen
the Indian Islands were ceded to G eece the Law Oficers
(Sir Robert Phillinmore was one of them advised:

"Bot h accordi ng to t he principl es of

International Law and the practice of al

civilised States, ceded territories pass, cum

onere to the new sovereign.’

(Opinion of 15th August, 1863, F. 0. 83/2287.)

McNair I nternational Opinions, Vol. 1 p. 156.
Simlar advice was given on the occasion of annexation of
Peruvian territory by Chile (1884), of Madagascar by France
(1896), cession of Cuba and the Philipines by Spain (1898).
McNair ibid pp. 157 et seq. Again at the annexation of the
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Boer Republics between 1900 and 1909 what should be the
attitude of Britain led to donestic controversy. The |ega
advi sor to the Hi gh Comm ssioner advised that responsibility
arising from obligations incurred by the South African
Republic and Orange Free State could be repudi ated but the
Law O ficers in England reported that a Government annexing
territory annexes it subject, speaking generally, to such
| egal obligations as have been incurred by the previously
exi sting Governnent. The obligations included concessionary
contracts but the Law Officers added a
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rider that "the duty to observe such contracts cannot be
enforced in a nunicipal court; it rests nerely on the
recognition of International Law of what is equitable upon
the acquisition of property of the conquered State" (see
opi ni on of 30th Novenber, 1900, F.O quoted by B. Y. B. 1950
at p. 105).
The Transvaal Concessions Conmssion made its report in
April 1901. The report said inter alia:
"After annexation, it has been said, the
people change their —allegiance, but their
relations to each other and their rights of
property remain undisturbed; and property
i ncl udes rights which Tlie in contract.
Concessions of the nature of those which are
the subject of enquiry present exanples of
m xed public and private rights t hey
probably continue to exist after annexation
until abrogated by the annexing State, and as
a matter of practice in nodern tinmes, where
treaties have ~ been nade on cessi on of
territory, have often been maintained by
agreenent. "
The Commi ssion, however said that no rule of Internationa
Law conpelled this but added that the best mnpdern | opinion
favoured that such rights should be respected. The
di stinction between what is a rule of |law and what i's a rule
of ethics was criticised : see Wstlake in (1901) 17 Law
Quarterly Review p. 395. However, Prof. Keith gave support
to the view. The report of the Commi ssion was considerably
i nfl uenced by the opinion in Cook v. Sprigg(l) Internationa
experts, however, in drafting the terms of settlement of the
first Bal kan War accepted a new formula in 1920 by which the
cessionary State was treated: as subrogated in all rights
and changes. These opinions were put to test in-sone cases
before the Permanent Court of International Justice in
connection wth the Jaffa Concessions and the case of the
German Settlers Case. 1In the forner, the Court decided, for
technical reasons, that it had no jurisdiction  but added
that "if Protocol XlI| left intact the general principles of
subrogation,"” the admnistration of Palestine was'bound to
recogni se the Jaffa,
(1) [1899] A .C 572
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Concessions "in consequence of the general principles  of
International Law." In the case of Settlers of German origin

interritory ceded by Germany to Poland and Gernan interest
in Upper Silesia case (P.C.1.J. series B No. 6 and series A

No. 7) the doctrine of acquired rights was accepted, in
respect of private rights. The term"acquired rights" has
not received a consistent neaning in this connection. It is

not the notion of ius quaesitumwhich was the result of
juristic activity followi ng upon the social contract theory.
In International Law, it has different meanings. At one
extreme is the view that it nust be "a grant to an
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i ndi vidual of rights under nunicipal |aw which touch public
interest" and at the other end "every econonic concession"”
is held included. O course even International Law does not
recogni se, a uni versal succession. The term economni c
concessi ons" must involve a contract between the State or a
public authority on the one hand and a concessionaire on the
ot her and nust al so involve an investnent of capital by the
latter for erection of public works or exploitation in the
public sector. Such cases are the Mavronmmma is case
Li ght houses case, Lighthouses in Crete and Sanps case
(P.C.1.J. Series A No. 5 and Series AB No. 62 and 71 ).
Cases of nmere private rights wthout any corresponding
benefit to the public are not regarded as concessions but
there are two cases in which it has been ruled that private
rights nust be respected. They are the case of Poland
mentioned above. Most of the cases deal with Concessions in
whi ch there are reciprocal advantages.
Al  this recognitionis still in the diplomatic field. It
has never 'gone beyond political consideration except in the
United States. The cases of the United States are nostly to
be found in 2-12 Peters and the leading case is U S. v.
Percheman (1). Cccasionally the question of concessionary
rights has been consideredin the Courts in England : but
-of that latter. In U _S. v. Percheman(1l), Chief Justice
John Marshal | observed
“I't  may not be unworthy of remark that it is
very unusual, even in cases of conquest for
t he
(1) 7. Pet. 61.
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conqueror —to do nore than to displace the
sover ei gn and assune _doni nion over t he
country. The nodem usage of nations, which
has becone | aw, woul d be viol ated; that ' sense
of justice and of right which is acknow edged
and felt by the whole civilised world woul d be
out r aged, if private property should be
generally confiscated, and private rights
annul l ed. The people change their allegiance;
their relation to (their ancient sovereign is
di ssol ved; but their relations to each other
and their rights of property remain
undi sturbed. If this be the nodern rule even
in cases of conquest, who can doubt -its
application to the case of an am cabl e cession
of territory?..... A cession of territory is
never understood to be a cession of the
property belonging to its inhabitants. The
King cedes that only which belonged to /him
Lands he had previously granted were not his
to cede. Neither party could so understand
the cession. Neither party could consider
itself as attenpting a wong to individuals,
condemed by the practice of the whol e
civilised world. The cession of a territory
by its name fromone sovereign to another
conveyi ng the compound idea of surrendering at
the same tine the lands and the people who
i nhabit them woul d be necessarily understood
to pass the sovereignty only, and not to
interfere with private property."”
These words of Chief Justice Marshall have been quoted in
| egal opinions and have influenced international opinion.
The question has been raised that we nust accent this as the
exposition of the lawto be applied by nunicipal courts
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here.

The doctrine in the United States is not unlimted.
Limtations were pointed out by Chief Justice John Marshal
hinself in the case of Foster v. N elson(l). That case

(1) [1829] 2 Pet. 253.
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i nvol ved the effect upon private land titles of a phrase in
an Article of a treaty with Spain. That phrase was "shal

be ratified and confirmed to those in possession'. It was,
as the Chief Justice said, in the "language of contract”
and. it required legislative inplenentation before titles

could be claimed. This has led to a differentiation between
self executing treaties and non-self-executing treaties.
Says Chief Justice John Marshall: -
"Atreatyis in its nature a contract between
two nations, not a Legislative Act. It does
not generally effect, of itself, the object to
be acconplished,  especially so far as its
operation is infra-territorial; but is carried
i nto execution by the sovereign powers of the
respective parties to the instrunment.
In the United States a different principle is
est abl i shed. Qur Constitution declares ’'a
treaty to be the law of the |and. It is,
consequently, to be regarded in courts of
justice as equi val ent to an Act of
Legi sl ature, whenever it operates of itself
wi t hout the aid of any legislative provision.
But when the ternms-of the stipulation inport a
contractwhen either of the parties engages to
performa particular act-the treaty -addresses
itself to the political, not~ the Judicia
Departnment; and the Legi sl ature nust = execute
the contract before-it can becone a rule for
the Court."
In India, the position is different. Article 253  enables
| egislation to be nade to inplenent international treaties.
This nmeans that the | aw would bring the treaty in the field
of municipal law. The matter was considered in one cam
Birma v. The State(1l), where the Hi gh Court decl ared:
"Treaties which are a part of internationa
law do not formpart of the law of the 1and
unl ess expressly nade so by the legislative
aut hority".
This accords with what has been said by ne but the judgnent
seens to suggest that treaties which do not affect private
(1) A Il.R [1951] Rai. 127.
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rights also require legislative inplementation. " This is not
quite accurate, because it is not necessary that al
treaties nust be nade a part of municipal law. | agree with
Al exander in "International Lawin India" in Internationa
and Conparative Law Quarterly (1952) p. 289 at p.  295.
Preuss [Mchigan Law Review (1953) p. 1123 n. 151 calls it a
rare exanple of a treaty which was not enforced w thout
| egi sl ative sanction. The only other exanple he gives is Re
Arrow River and Tributaries Slide and Boom Co. Ltd. (1932) 2
B.L.R 250. see B.Y.B. (1953) 30, pp. 202, 203.
The precedent of the United States cannot be useful because
it has been held by the Suprenme Court of the United States
that, although the Courts have no power to question the
validity of the Act of State, they can consider its effect.
See U. S. v. Percheman(1l) at P. 86 and that the enunciation
of treaties must be accepted by Courts, Cark v. Allen (2).
Qur practice and Constitution shows that there are
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[imtations upon the powers of Courts in matters of treaties
and Courts cannot step in where only political departnents
can act. The power of the Courts is further limted when
the right is clainmed against the political exercise of the
power of the State.

Again, the right claimed here is not even a concessionary
right such as he has received the support of internationa
witers. It is nore of the nature of a gift by the ruler at
the expense of the State. It |acks bona fides which is one
of the things to look for. There is no treaty involved and
what ever guarantee there is, the Constitution precludes the
muni ci pal courts from considering. Politically and
ethically there m ght have been sone reason to accept and
respect such concessions but neither is a reason for the

muni ci pal courts to “intervene. The position of t he
muni ci pal courts according to English Jurisriudence has been
noticed in earlier cases. To them nmay be added the
foll owing considerations. In Anodu Tijani v. Secretary,

Southern Nigeria (3) it was said:
"a nmere change in sovereignty is not to be
pr esuned as neant to disturb rights of
private owners, and
(1) 7. Pet. 61 (2) 331 U.S. 503.
(3) [1921] 2, A.C 399.
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the general ternms of a cession are prinma facie
to be construed accordingly." (p. 407).
Again, \in West Rand Central Cold Mning Co. v.
Regem(1), it was said:
"It nust not be forgotten that the obligations
of conquering states with regard to private
property of private individuals, particularly
land as to which the title had already been
perfected before the conquest or annexation
are altogether different - fromthe obligations
which arise in respect of personal rights by
contracts."
The observations in Arodu Tijani s case(2) were cited before
the Privy Council in Sardar Rustam Khan's case(3). But Lord
Atkin after referring to all cases from Kamachee Boye
Saheba(4), referred to the observations of Lord Halsbury .in
Cook v. Sprigg(5h).
"It is well-established principle of law that
the transacti ons of independent States between
each other are governed by other  |aws  than

those which nunicipal courts adni nister. It
is no answer to say that by the ordinary
principl es of international law private

property is respected by the soverei gn which
accepts the cession and assune the duties and
| egal obligations of the forner sovereign wth
respect of such private property wthin the
ceded territory. Al that can be properly
meant by such a proposition, i s that,
according to the well understood rules  of
i nternational |law, a change of sovereignty by
cession ought not to affect private property,
but no rmunicipal tribunal has authority to
enforce such an obligation".

Lord Atkin referred in his judgnent to Secretary of State

v. Bai Raibai(6) and Vajje Singh's case(7 ) as laying the

(1) (1905) 2 K. B. 391.(2) (1921) 2. A .C 399.

(3) (1941) 68 1. A 109.(4) (1859.) 13 Miore P.C. 22

(5) 1899 A C. 572. (6) (1915) L. R 42 |.A 229.

(7) (1924) L. R 51 1.A 357
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l[imts of the jurisdiction of municipal courts. These cases
have been applied in several decisions by this Court and the
view of the Suprene Court of the United States or the view

taken in International Law has not been accepted. It is not
that the Courts in England have not been pressed by the
rules of International Law as a science. As \Westl| ake

pointed out in the Nature and ]JExtension of Title by

Conquest (op. cit.):
"The authorities on the |aw of England appear
to be prepared to pay that honage ;to
international law. W may refer to what was
sai d by Vice-Chancellor Lord Cranworth in King
of the Two Sicilies v. Wllcox, | Sim N. S.
327-9, and by Vice-Chancellor Wod in United
States of Anerica v. Prioleau, 2 Ham 563; and
to the generality of the proposition |aid down
by~ Vice Chancellor Janmes in United States of

Arerica v. Mrae, L.R 8. Eq. 75. 'l apprehend
it,” he said, 'to be the clear public
universal law that any governnent which de

facto succeeds to any other gover nrrent ,
whet her “by revol ution or restoration, conquest
or reconquest, succeeds to all the public
property, to everything in the nature of
public (property, and to all rights in respect
of the public property, of - the displaced
power, whatever may be the nature or origin of
the title of such displaced powers".
But the rule that the Act of State can be questioned in a
Muni ci pal Court has been adopted and it has been  consi dered
that it is a matter for the political departnents of the
State. To quote from Cook v. Sprigg(1l).
“.... if there is either an express or a well-
under st ood bargain, bet ween t he cedi ng
potentate and the Government to which the
cession is nade, that private property 'shal
be respected, that is only a bargai n'which can
be enforced by sovereign
(1) [1899] A.C. 572.
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agai nst sovereign in the ordinary course of
di pl omatic pressure.”
I do not, therefore, accept the contention that a change  of
opinion is necessary. Even Bose J., did  not  decide in
Virendra Singh's case(l), on the basis of international |aw
or the opinion of the Suprene Court of the United States.
In ny opinion, these are matters for the politica
department of the State. However, desirable it may be /' that
sol enm guar antees shoul d be respected, we cannot inpose our
will upon the State, because it is outside our jurisdiction
For these reasons, |-would accept the appeals and would set
aside the judgnment under appeal and restore the decrees
di smssing the suits with costs throughout.
SHAH J.-The Ruler of Sant State had nade grants of villages
to jagirdars but without right to trees. On March 12, 1948,
the Ruler issued an order reciting that the holders of the
villages were not given "rights of the forests" and after
considering the conplaints of certain jagirdars they were
given full rights and authority over the forests in the
villages wunder their vahivat. The jagirdars were directed
to nanage "the forests according to the policy and
administration of the State". The respondents claim in
these appeals that the rights of the grantees to the forests
were not liable to be cancelled by the Dominion of India
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after the merger of the State of Sant in June 1948, and by
executive action the Governnent of Bonmbay was not conpetent
to obstruct the exercise of those rights.
Pursuant to the agreenent dated March 19, 1948 as from June
1, 1948, the State of Sant merged with the Domnion of
I ndi a. The sovereignty of the Rul er was t her eby
, extinguished and the subjects of the Sant State becane
citizens of the Domi nion of India. Accession of one State
to another is an act of State and the subjects of the forner
State nmay, as held in a large nunber of decisions of the
Judicial Conmmittee and of this Court, claim protection of
only such rights as the new sovereign recognises as
enforceable 'by the subjects of the forner State in his
nmuni ci pal courts.
(1) [1955] 1 S.C.R 415.
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In The Secretary of State in Council of India v. Kamachee
Boye Saheba(l) the jurisdiction of the courts in India to
-adj udicate wupon the validity of the seizure by the East
India Conpany of the territory of Rajah of Tanjore as an
escheat, —on the ground that the dignity of the Raj was
extinct for want of a male heir, and that the property of
the late Rajah | apsedto the British Government, fell to be
determ ned. The Judicial” Committee held that as the seizure
was nmade by the British Government, acting as a sovereign
power, through its delegate the East India Conpany it was an
act of State, to, inquire into the propriety of which a
Muni ci pal Court ‘had no Jurisdiction. Lord Ki ngsdown
observed at p. 529:
"The transactions of i ndependent St ates
bet ween each other are governed by other |aws
than those which Minicipal” Courts adm nister:
Such Courts have neither the nmeans of deciding
what is right, nor the power of enforcing any
deci si on whi ch they nmay make."

In Vajesingji joravarsingji v. Secretary of
State for India Council (1) the Board observed
(at p. 360):

...... when a territory is acquired by a
sovereign State for the first time that is an

act of State. It matters not - how the
acqui sition has been brought about. It may be
by conquest, it may be by cession foll owi ng on
treaty, it may be by occupation of territory
hitherto unoccupi ed by a recognized ruler. In
all cases the result is the samne. Any

i nhabitant of the territory can make good in
the nmunicipal courts established by the new
sovereign only such rights as that. sovereign
has, through his officers, recognised. Such
rights as, he had wunder the rul e of
predecessors avail hi m nothing. Nay | nore,
even if in a treaty of cession it is
stipulated that certain inhabitants should
enjoy certain rights, that does not give a
title to those
(1) 7 Mbode’s |.A 476. (2) L.R 51 I.A 357.
184-159 s.c.- 476.
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i nhabitants to enforce these stipulations in
the nunicipal courts. The right to enforce
remai ns only with the hi gh contracting
parties."

In Secretary of State v. Sardar Rustam Khan and Qthers(1) in

considering whether the rights of a grantee of certain
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proprietary rights in lands fromthe then Khan of Kalat,
ceased to be enforceable since the agreenment between the
Khan and the Agent to the CGovernor-General in Baluchistan
under which the Khan had granted to the British Government a
perpetual |ease of a part of the Kalat territory, at a quit
rent, and had ceded in perpetuity with full and exclusive
revenue, civil and crimnal jurisdiction and all other forns
of adm nistration, it was observed by Lord Atkin delivering
the judgnment of the Board that
" in this case the Governnent of India bad
the right to recognise or not recognise the
existing titles to land. |In the case of the
lands in suit they decided not to recognize
them and it follows that the plaintiffs have
no recourse against the Governnent in the
Muni ci pal Courts."
The rule that cession of territory by one State to another
is an act of State and the subjects of the former State nmay
enforce only those rights which the new soverei gn recogni ses
has been ‘accepted by this Court in Ms. Dalma Dadri Cenent
Co. Ltd. - v. The Commi ssioner of Incone-tax(2); jagannath
Agarwala v. State of Orissa(3); Pronod Chandra Deb and
O hers v. The State of Oissa and O hers(4) and The State of
Saurashtra v. Janmadar Mhamad Abdul | a and ot hers(5), and may
be regarded as wel | settl ed.
M. Purshottam on behalf of the respondents however
contended that this rule was a relicof” the inperialistic
and expansioni st phil osophy of the British ‘Jurisprudence,
whi ch

(1) L. R 68 I.A 109 (2) [1959] S.C.R 729

(3) [1962] 1 S.C R 205.  (4) [1962] Suppl. 1 S.C. R 405.

(5) [1962] 3 S.C.R 970.
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is inconsistent wth our Constitutional” set-up. Counse

submts that in jurisdictions where truly denocratic
institutions exist the rule laid dow by the Judicia
Conmittee has not been accepted. The rule 1is, counse
subm ts, i nconsi st ent with the true spirit of our
Constitution, which seeks to eschewall arbitrary authority,
and establishes the rule of Ilaw by subjecting every
executive action to the scrutiny of the courts and to test
it in the light of fundamental rights. Counsel says that
the true rule should be the one which has been recognized by
the Suprenme Court of the United States that of the accession
of a State to another, private rights of the citizens
enforceabl e against their sovereign are not —affected, and

may be enforced in the Courts of the new sovereign. In
support of this argunent M. Purshottam relied upon the
observations nmade by Marshall, C. J., in United States v.

Percheman(1):
"The people change their allegiance; their

relation to their ancient sovereign is
di ssolved; but their relations to each ' other

and their rights of property, remain
undi sturbed. I|If this be the nmodern rule even

in cases of conquest, who can doubt its
application to the case of an am cabl e cession
of territory ? A cession of territory is never
understood to be a cession of the property
bel onging to its inhabitants. The king cedes
that only which belonged to him Lands he had
previously granted were not his to cede.
Nei t her party could consider itself as
attending a wong to individuals, condemed by
the practice of the whole civilised world.
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The cession of a territory by its nane from
one sovereign to another, conveying t he
conpound idea of surrendering, at the sane
time the lands and the people who inhabit
them woul d be necessarily understood to pass
the sovereignty only, and to interfere wth
private property. "
But the rights and their enforceability in the Minicipa

Courts of a State nust depend upon the wll of the
sover ei gn. The sovereign is the fountain head of al
rights, all laws and

(1) (21833] 32 U sS. 51, at 86, 87.
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all justice within the State and only those rights which are
recogni sed by the sovereign are enforceable in his Courts,
The Muni ci pal Courts which-derive their authority fromtheir
soverei gn and adm nister his |laws cannot enforce the rights
Which the former sovereign whose territory has nmerged or
been seized by the new sovereign recognised but the new
sovereign has not, for the right to property of the citizen
is only that right which the sovereign recognises.
It may al so be observed that the constitutional provisions
inthe United States are somewhat different. Under the Con-
stitution of the United States each treaty beconmes a part of
the law of the land, the provisions thereof are justiciable
and the covenants enforceable by the Courts. Recognition of
the rights of the citizens of the acceding State being the
prerogative of the sovereign, if rights be ‘recognized by
treaty which by the special rules prevailing in the United
States becone part of the |aw of the Iand, they would be
enforceabl e by the Minicipal Courts, Under the rule adopted
by this Court, a treaty is a contract between two  nations,
it creates rights and obligations between the contracting
States. but there is no judicial tribunal” which is conpetent
to enforce those rights and obligations. The treaties have
not the force of law and do not give rise to rights or
obl i gations enforceable by the Minicipal Courts as  observed
by Hyde in his 'International Law' vol. 1 p. 433:
"Acknow edgenent of  the principle that a
change of sovereignty - does not in itself
serve to inpair rights of private property
validly acquired in areas subjected to a
change, does not, of course. touch t he
guesti on whet her the new sovereign is  obliged
to respect those rights when vested in the
nati onal s of foreign States, such as those of
its predecessor. (Obviously, the basis of any
restraint in that regard which the |aw of
nati ons may be deened to inpose nust be sought
i n another quarter."

The observations nmade by Marshall C. J., have' received
repeated recognition in treaties of cession concluded by the
565

United States. But as observed by Lord Hal sbury in cook  v.
Sprigg(1l)

"I't is a well-established principle of |aw
that the transactions of independent States
bet ween each other are governed by the others,
| aws than those which Muni ci pal Courts
admnister. it is no answer to say that by the
ordi nary principles of international | aw
private property is respected by the sovereign
whi ch accepts the cession and assumes the
duties and |egal obligations of the forner
sover ei gn with respect to such private
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property within the ceded territory. Al that
can be properly neant by such, a proposition
is that according to the well-understood rules
of international |aw a change of sovereignty
by cession ought not to affect private
property, but no municipal tribunal has autho-
rity to enforce such an obligation."
It was then urged that by cl. 7 of the letter of guarantee
witten by M. V. P. Menon on behalf of the Governnent of
India on Cctober 1, 1948, which was to be regarded as
expressly stated in that letter, as part of the nerger
agreement dated March 19, 1948, the Governnent of India had
undertaken to accept all orders passed and actions taken by
the Ruler prior to the date of handing over of the admnis-
tration to the Dom ni on CGovernment. Clause 7 of the letter
isin the follow ng terns:
"No order passed or action taken by you before
the date of making over the administration to
the Dom ni on Governnent will be questioned un-
less the order was passed or action taken
after the 1st day of “April 1948, and it s
consi dered” by the Governnment of India to be
pal pably unjust or unreasonable. The decision
of the Government of India in their respect
will be final."
But by virtue of Art. 363 of the Constitution, it is not
open to the respondents to enforce the covenants of this
agr ee-
(1) [1899] A .C 572,
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ment in the Minicipal Courts: Maharaj Uneg Singh and O hers
v. The State of Bonmbay and ohers(1).
It was then urged that the Governnent of Bonbay as del egate
of the Dom nion of India had recognised the right of the
respondents when they were permtted to cut the forests.
But the plea of recognition has noforce. It is true that
sone of the forests were permitted to be cut/ by the
contractors under special conditions pending decision of the
CGovernment of Bonbay. The Conservator of Forests’ North
Western Circle had ordered that the question as to the
approval to be given to the agreenent dated March 12, 1948,
was under the consideration of the Governnent and that
witten wundertakings should be taken from the jagirdars,
i nandars or persons concerned that they would abide by the
decision or orders passed by the Bonbay Government in
respect of such private forests when the question of  rights
over such private forests will be finally settled. On
January 9, 1949, on the application of the ‘jagirdar. the
Divisional Forest Oficer agreed to issue authorisation to
the contractor wvalid upto March 31, 1949, subject "to the
condition that export outside was not to be “pernitted
pending receipt of the orders by the Governnent and that a
witten undertaking was given by the purchaser that he would
abi de by the decision and orders passed by Governnent. In
pursuance of this arrangenent undertaki ngs were given by the
contractors and the jagirdars agreeing to abide by the
decision and the orders to be passed by the Government of
Bonbay in respect of the forest rights and adnitting that
the authorization issued by the Divisional Forest Oficer

was subject to those undertaking. The Forest O ficers
therefore di d not allow the forests to be wor ked
uncondi tional |l y. Cutting of trees in the forests by the

contractors was permitted subject to certain ternms and
conditions and on the clear undertaking that the question as
to the right and the ternms under which they could cut the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 71 of 88

forests woul d be decided by the Governnent.

The Governnent of Bonbay on July 8, 1949, resolved that the
order passed by the Ruler of the Sant State dated March 12,
1948, transferring forest rights to holders of the

(1) [1955] 2 S.C R 164.
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jagirs villages were mala fide and that they should be can-
celled, but before taking further action in the matter, the
Conmi ssi oner shoul d ascertai n whether the possession of the
forests in question was with the Governnent or was with the

jagirdars. The order proceeded to state: "It the possession
is still wth CGovernnent please ask the Oficer of the
Forest Departnent to retain the same and to refuse to issue
passes, etc., to private contractors and purchasers’. A

copy of this order was forwarded to the Forest Oficers,
Santrampur for information and guidance and it is found
endorsed on that order that no transit passes be issued-to
the jagirdars to whomrights over forests were conceded in
March 11948 and all further felling in such jagir forests

shoul d " be stopped at once and conpliance reported. It is
true that the order of the Governor was not directly
conmuni cated to the jagirdars or the contractors. But if
the conduct of the Forest Officers in permtting cutting of
the forests is sought to be relied wupon, it would be

necessary to take /into consideration the orders passed by
the Conservator of / Forests, North-Western GCircle, t he
undert aki ngs given by the contractors-and the jagirdars and
the order passed by the Governor of Bombay and the execution
of that order by stoppage of the cutting of the forests. It
appears that cutting of trees in forests was permtted only
upto sone tine in 1949 and was thereafter stopped altogether
by order of the Revenue Departnent.
The final resolution cancelling the agreenent was passed on
February 6, 1953. It was recited in the resolution that the
Tharav issued by the Ruler in 1948 had been considered by
the Government to be nmala fide and the sane had al ready been
repudiated and it was not binding on the Governnent of
Bonbay both by | aw and under the agreenent of integration,
in spite of the assurance contained in the  collatera
letter. It was al so recited
"Since the Tharav has not been recognised by
CGover nient but has been specifically
repudi at ed, everything done in pursuance
thereof including the contracts entered into
after passing of the Tharav. is not valid and,
therefore, binding on this Governnent. "
568
Havi ng regard to the conduct of the Oficers of the Govern-
nment of Bonbay and the resolution of the Governnent, the
plea that the Governnent of Bonbay as del egate of the Do-
m ni on had renounced its right not to regard itsel f-as bound
by the order made by the Ruler of Sant State cannot be
sust ai ned.
The next question which falls to be determined is whether
the order can be regarded as "law' within the nmeaning  of
cl.4 of the Administration of the Indian States O der, 1948.
Clause 4 (1) provided:
"Such provisions, or such parts of provisions
(a) of any law, or (b) of any notification,
order, schene, rule, formor bye-law issued,
made or prescribed under any law, as were in
force imediately before the appointed day in
any Indian State shall continue in force unti
altered, repealed or amended by an order
under the Extra Provincial Jurisdiction Act,
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1947 (XLVI| of 1947):
Provided that the powers that were exercised
by the Ruler of an Indian State in respect of
or inrelation to such Indian State under any
such provisions of |law i medi ately before the
appoi nted day, shall be exercised by the Pro-
vincial Government or any officer specially
enpowered in this behalf by the Provincia
Gover nnent . "
It was wurged that the order issued by the Ruler of Sant
State was either "law' or an "order nade or prescribed under
any law' in force inmediately before the appointed day and
by wvirtue of «cl. 4 of the Administration of the Indian
States Oder, it must be deemed to have renained in
operation and any action taken in contravention thereof by
executive action was unjustified. Qur attention has not
been invited to any statutory provisions relating to forests
in the State of Sant, nor does the order dated March 12,
1948, ' purport to be issued in exercise of any statutory
power. - On the face of it the order grants certain rights in
forests which had not been previously granted to the
jagirdars by the
569
Rul er . It is urged that the Ruler of Sant was an absolute
Rul er in whom were vested all authority legislative, execu-
tive and judicial, and whatever he did or directed had to be
conplied with and therefore his actions and directions nust
be deened to be "law' within the neaning of ¢cl. 4 of the
Admi ni stration of ‘the Indian States Order. But the fact
that ;the Ruler of Sant State was an absolute Ruler not
bound by any constitutional limtations upon the exercise of
his powers does not, in ny judgnent, invest every exercise
of his powers with legislative authority. ~The functions of
a State whether it contains a denocratic set-up or is
administered by an autocratic sovereign fall into three
broad categori es--executive, legislative and judicial. The
line of denmarcation of these functions in an absolute or
autocratic formof Governnent nmay be thin and nay i'n certain
cases not be easily discernible. But on that account it is
not possible to infer that every act of —an autocratic
sovereign has a legislative content or that every direction
made by himnust be regarded as law. That an act or an
order of a sovereign with absolute authority may be enforced
and the subjects have no opportunity of getting redress
agai nst infringenment of their rights in the Minicipal Courts
of -the State will not be decisive of the true character of
the functions of the sovereign in the exercise of ‘which the
act was done or the order was nmade. The distinction between
functions executive, legislative and judicial vested in one
person nmay not be obliterated, nerely because they ~are in
fact exercised or are capable of being exercised indiscrim -

nately.

In the ultimate analysis, the legislative power is the power
to meke, alter. amend or repeal laws and wthin,; certain
definite limts to delegate that power. Therefore it is
power to lay down a binding rule of conduct. Executive
power "is the power to execute and enforce the I|aws, and

judicial power is power to ascertain, construe and determ ne
the rights and obligations of the parties before a Tribuna

in respect of a transaction on the application of the |aws
and even in an absolute regine this distinction of the
functions prevails. |If an order is nade during the regine
of a sovereign who exercises absolute powers, and it 1is
enforced or executed | eaving nothing nore to be done there-
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under to effectuate it, any discussion of its true character
would be an idle exercise. Were however in a set-up in
which the rule of law prevails, to support action taken
pursuant to an order you have to reach the source of autho-
rity in the power of the previous autocratic sovereign, the
true nature of the function exercised may beconme i nportant,
when the laws of the fornmer State are by express enactnent
continued by the new sovereign

The order dated March 12, 1948, conveys to the jagirdars
rights which had been previously excluded fromthe grants.
The form of the order is of course not decisive. An
important, test for determning the character of the
sovereign function is whether the order expressly or by
clear inplication prescribes a rule of conduct governing the
subject which my be conplied with a sanction demanding

conpl i ance therewth. The order dated March 12, 1948, is
expressly in the formof-a grant of the rights which were
not previously granted and does not either expressly or

by inmplication seekto | ay down any binding rule of conduct.
| amtherefore unable to hold that the order issued on March
12, 1948, by the Ruler of Sant State was "law' or an order
made under any law within the meaning of cl. 4 of the
Admi ni stration of thelndian States Order. 1948.
Cases which have ~conme before this Court in which the
guestion as to the binding effect of orders issued by the
Rulers of the former Indian States fell to be determ ned
clearly illustrate that principle. In Aneer-un-N ssa Begum
and others v. Mahboob Begum and ot hers(1) the question as to
the binding character of two 'Firmans’ dated  February 24,
1949, and Septenber 7, 1949, issued by H E. H the N zam of
Hyderabad fell to be determined. The Court in that case
observed (at p. 359);-
"The "Firmans’ were - expressions of t he
sovereign wll of the Nizam and they were
binding in the same way as any other [law, -
nay, they would override all other laws which
were in conflict with them So long as a
particular 'Firman™ held the field, that al one
woul d gov-
(1) AI.R (1955) S.C  352.
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ern or regulate the rights of the parties con-
cerned, though it could be annulled or nodi-
fied by a later "Firman’ at any tine that the
Ni zam wi | | ed. "
The Court declined to consider whether the
"Firmans’were in the nature of "legislative
enactment” or "judicial orders” and observed:
"The Ni zam was not only the suprene
| egi sl ature, he was the fountain of justice as

wel | . When he constituted a new Court, he
could, according to ordinary notions, be
deemred to have exercised his | egi slative

authority. Wen again he affirmed or reversed
a judicial decision, that may appropriately be
described as a judicial act. A rigid line of
demar cati on, however, between the one and the
other would fromthe very nature of things be
not justified or even possible.”

In that case the primary question which the Court had to

consider was whether certain 'Firmans’ issued by the N zam

could be enforced. It was held that the order nmay be
| egislative or judicial in character, but it could not be
regarded as executive. It may be noticed that no acti on was

required to be taken after the cessor of the sovereignty of
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the Nizam in pursuance of the "Firmans’. The 'Firmans’ had

become effective, and titles of the parties stood adjusted

in the light of those 'Firmans' during the regine of the

Ni zam

In Director of Endowrents. CGovernnent of Hyderabad v. Akram
Ali(l) the effect of a’Firman’ issued by the N zam on
Decenber 30. 1920, directing that the Eccl esi astica
Departnment to supervise a Dargah within the jurisdiction of
the Nlzamuntil the rights of the parties were enquired into
and adj udi cated upon by a civil court fell to be deterni ned.
The Court in that case held that the right of Akram Ali who
clained to be hereditary Sajjad Nashin and Mitwalli was
subject to the order of the Nizamwhich had been passed
before the Hyderabad State nerged with the Union of India
and the applicant having no rights it could

(1) Al.R 1956 S.C.60.
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be enforced at the date of the Constitution and the Courts
were inconpetent to grant himrelief till the rights were
determ ned by the Constitution. The effect of the 'Firnman’
was to deprive the respondent  Akram Ali and all ' other
claimants of all rights to possession pending enquiry into
the case. It is clear fromthe observations made in that
judgnent that the only decision of the Court was that by the
"Firman’ the rights of the Sajjad Nashin and Mitwalli was
suspended till determi nation by the civil court of his right
to possession. The 'Firman’ was given effect not because it
was regarded as the expression of the |legislative will but
because it had become effective before the Constitution came
into effect suspending the rights of the applicant.

I n Madhorao Phal ke v. The State of Madhya Bharat(1) the true
character of certain 'Kalanbandis' issued by the Rulers of
Gnalior fell to be determ ned. The appellant ‘was the
recipient of a hereditary military pension granted @by the
Ruler of Gaalior to his ancestors in recognition of 'their
mlitary services. The right to receive pension was
recogni sed by the 'Kal anbandis® of 1912 and 1935 issued by
the Ruler. After the formation of the State of Mdhya
Bharat under the Constitution, the Government of that State
by an executive order terminated the right of the appellant.
The '’ Kalambandis’ though not issued in the form of
| egi sl ative enactments were issued for the admnistrati on of
the departnent relating to the Shiledari units. and the
nature of the provisions unanbi guously inpressed upon them
the character of statutes or regulations having the force of
law. The 'Kal anbandi s’ recogni sed and conferred hereditary
rights: they provided for the adoption of a son by the w dow
of a deceased Silledar subject to the approval of the State
and also for the nmaintenance of wi dows out of  funds
specially set apart for that purpose, and contenplated the
offering of a substitute when a silledar became- old or
otherwi se unfit to render service: they nmade detail ed provi-
sion as to nutation of nanmes after the death of a silledar
They further enacted that the Asam being for the shiledari
service it could not be nortgaged for a debt of any banker
and if a decree hol der sought to proceed agai nst the anount
(1) [1961] S.C.R 957.
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payable to him execution had to be carried out in accord-
ance with and in the manner and subject to the Ilimtations

prescribed in that behalf. The ’'Kalanbandis’ were not
treated as adm nistrative orders issued nerely for the pur-
pose of regulating the working of the administration of the
departrment of irregular forces, and were therefore to be re-
garded as regulations having all the characteristics of
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| egi sl ative enact nents.
In Pronod Chandra Deb’s case(l) the true character of
,certain ’'Khor Posh’ grants granted by the Rulers of
Tal cher, Bamara and Kal ahandi fell to be determined, in a
group of petitions for enforcement of fundanmental rights.
Qut of the four petitions, petition No. 167 of 1958 was
di smssed ,on the ground that under an order passed by the
Extra Provincial Jurisdiction Act, 1947, a grant nade by the
Ruler ,of Banra in favour of the petitioner was annulled
bef ore Banra became part of the Union of India and the right
created by the grant had on that account ceased to exist.
In two other petitions Nos. 168 of 1958 and 4 of 1959 it was
found by the Court that the mai ntenance grants in favour of
certain nenbers of the famly of the Ruler were recognised
by the Governnment of India “and the right thus recognised
was given effect to and payments pursuant thereto were
continued for nearly eight years after the nmerger of the
State. ~This Court held that the State having recognized its
obligation to pay the maintenance grants which were -agreed
to be granted under the statutory |aw and the custom of the
State, the grants could not be annulled by executive action
In the principal wit petition No. 79 of 1957 the grants by
the Ruler of Talcher was made subject to the -terns and
conditions laid down under Oder 31 of the Rules and
Regul ations of the State of Tal cher of 1937. These Rules
and Regul ations of Tal cher of 1937 were regarded as the |aw
of the State and it was in accordance with the law that the
" Khor Posh’ grants were nade by the Ruler. |If was held that
these grants had the effect of law.~ Sinha C J., delivering
the mpjority judgment of the Court observed (at p. 436):
"There is also no doubt that the grant nmde by
t he ruler of Talcher ~in favour  of t he
petitioner
(1) [1962] Suppl. 1 S.C'R 405.
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continued to be effective until the ' Merger
The nature and conditions of such grant of
Khor posh are governed by the provisions of the
laws of that State as enbodied in Order 31 of
the ’'Rules and Regul ations of Tal cher, 1937.
Under the | aws of Tal cher, the petitioner had
been enjoying his Khorposh rights wuntil the
cash grant, as it becane converted in 1943-44
as aforesaid, was stopped by the State  of
Orissa, in April, 1949."
In the view of this Court the ternms and conditions, ~ subject
to which the grant was nade, were on the facts of the cast
in the nature of legislative acts and not  exercise of
executive functions. The Court in that case did not purport
to lay down that any act done by the Ruler whether it be

executive, legislative or judicial nust be regarded since
the nerger of the State as in the exercise of the
legislative wll of the Ruler and therefore continuing as
I aw.

In a recent judgnment of this Court in Tilkayat Shr

CGovindlalji Maharaj etc. v. State of Rajasthan and others(’)
the ’'Firman' issued by the Udai pur Darbar in 1934 relating
to the administration of the tenple of Sharnathji at Nath-
dwara, which was expressly declared to be a public tenple,
and governing the devolution of the right to the nmanagenent
of the tenple, and certain incidental matters, fell to be
determ ned. The 'Firman’ consisted of four clauses. By the
first clause it was declared that according to the I|aw of
Udai pur the shrine of Shrinathji had al ways been and was a
religious institution for the followrs of the Vaishnava




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 76 of 88

Sanpradaya and that all the property i nmovable and novable
dedi cated, offered or presented to or otherwise coning to
the deity Shrinathji had al ways been and was the property of
the shrine and that the Til kayat Maharaj for the time being
was nerely the custodi an manager and trustee. of the said
property for the shrine. The second clause prescribed the
rul e of succession and declared that it was regul ated by the
| aw of prinogeniture, and provided that the Udai pur Darbar
had absolute right to depose any Til kayat Maharai on the
ground that such Til kayat Maharaj was unfit. The

(1) AIl.R (1963) S.C. 1638.
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third clause provided for neasures to be taken by the Ruler
for managenent of the shrine during the mnority of the
Ti |l kayat Maharaj and by the last clause it was provided that
in accordance wth the law of Udaipur the Mharana had
decl ared Shri Danodarl alji-the then Til kayat Maharajunfit to
occupy ~the Gaddi and had approved of the succession of
Goswam Govindlalji-to the Gaddi of Til kayat Maharaj . Thi s
"Firman’ ‘decl ared the character of the trust relating to the
Shrinathji tenple, laid down rules as to the succession and
provided for the nanagenent during the mninority of the
Ti |l kayat, and declared the right of the State to renpve the
Til kayat and for enforcenment of that right by declaring that
the then Tilkayat was unfit to occupy the Gaddi. This was
i n substance though not in formexercise of the |egislative
will of the sovereign. |Its operation was not exhausted by
its enforcement during the regime of the Mharana of
Udai pur. Devolution of the Gaddi, and decl aration about the
power of the Ruler over the shrine were intended to govern

the adm nistration of the shrine for all tinmes. It is true
that in that case in paragraph-32 it ~was observed after
referring to Mdhorao Phalke' s ease(l), Ameer -un- N ssa

Begum s case (2 ) and the Director of Endowrents, Government
of Hyderabad's case(3):
"In the case of an absolute Ruler like the
Maharana of Udaipur it is difficult /'to nmnmke
any distinction between an executive / order
i ssued by himor a legislative comrmand /i ssued
by him Any order issued by such a Ruler has
the force of |aw and di d govern the rights of
the parties affected thereby."
It was not and could not be laid down that all orders issued
by an absolute Ruler were legislative in character: it was
nerely sought to be enphasized that so long as the territory
of Udai pur and the shrine were under the sovereignty of the
Maharana the distinction between commands |egislative and
executive was academc, for all orders and comrands of  the
Rul er had to be obeyed alike. But since the nerger of the
State with the Union of India, the question

(1) [1961] S.C.R 957, (2) A I.R (1955) S.C. 352.
(3) AIl.R 1956 S.C. 60,
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whet her the 'Firman’ was a nere executive order or a legis-
| ative enactnent assuned vital inportance. |If the command

was nerely executive unless the rights created thereby were
recogni zed by the Dom nion of India they had no validity and
no reliance could be placed upon them in the Minicipa

Courts. If the command was legislative, the laws of the
f or mer State having been continued upon nerger, the
| egi sl ative conmand ret ai ned vitality and remai ned
enf or ceabl e. In the context in which it occurs t he

statenment set out did not and was not intended to lay down,
that there is no distinction between |egislative commands
and executive orders which have to be enforced after the
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nerger of the State with the Indian Union
I rmay refer to decisions which illustrate the distinction

between |legislative commands and executive orders of the
Rul ers of the former Indian States. In Maharaja Shree Umaid
MIls Ltd. v. Union of India and Ohers(1l) the question
whet her an agreenent between the Ruler of Jodhpur and a
limted Conpany whereby the Ruler agreed to exenpt or remt
certain duties or royalties and to hold the Conmpany not
liable to pay taxes and further gave an assurance to the
Conpany to anend the laws so as to nake them consistent with
the agreement was not regarded as "law' within the neaning
of Art. 372 of the Constitution. |In the view of the Court
the agreenment rested solely on the consent of the parties:
it was entirely contractual in nature an a none of the
characteristics of law The Court in that case observed
that every order of an absolute Ruler who conbines in
hi nsel f al | functions cannot be treated as "l aw'
irrespective of the nature or character of the order passed.
There 'is, it was observed, a valid distinction between an
agreenment. _between two or nore parties even if one of the
parties is the sovereign Ruler, ~and the law relating
generally to agreenents; the forner rests on consensus of
mnd, the |atter expresses the will of the sovereign. Thi s
case supports the proposition that every act done or order
passed by an absolute Ruler of an Indian State cannot have
the force of law or be regarded as "l aw" since the nerger of
his territory with the "Union of India . To have the
vitality of law after
(1) AIl.R (1963) S.C. 953.
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nerger, it nmust be the expression of the legislative will of
the Rul er,
There is yet another judgrment of this Court in The ' Benga
Nagpur Cotton MIlls Ltd. v. The Board of Revenue, Madhya
Pradesh and Qthers(1) in which al'so the question whether an
agreement between the Rul er of Raj nandgaon and M s. Shaw
Wal | ace and Conpany in connection with the setting up of a
textile factory on certain concessional terns in the matter
of inposition of octroi duties on inported goods fell 'to be
deternmined. It was observed in that case
"It is plain that an agreement of the Ruler
expressed in the shape of a contract; cannot
be regarded as a law. A law nust follow the
customary forms of |aw naking and nust - be
expressed as a binding rule of conduct. ~There
is generally an established method for the
enactment of |aws, and the | aws; when enact ed,
have also a distinct form It is not every
indication of the will of the Ruler, however
expressed, which anpbunts to a |aw An
indication of the will meant to bind.as a rule
of conduct and enacted with sone formality
either traditional or specially devised for
the occasion, results in alaw but not  an
agreenment to which there are two parties, one
of which is the Ruler."
The order of the Ruler of Sant dated March 12, 1948, was not
in the formof a legislative enactnent. It also did not
seek to lay down a course of conduct: it merely purported to
transmt certain rights which were till the date of the
order vested in the Ruler to the jagirdars who were grantees
of the wvillages. It is difficult to hold that an order
nerely granting forest rights not in pursuance of any |egis-
lative authority, but in exercise of the power of the sove-
reign in whomthe rights were vested, to the jagirdars to
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whom the villages were granted without forest rights, can be
regarded as "law' wthin the neaning of «c¢l. 4 of the

Admi nistration of the Indian States Order, 1948, when the
order was not intended to |lay down any binding rul e of

(1) A1.R 1964 S.C. 888.

(2) 134-154 s.C. 37.
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conduct of the grantees and nerely purported to convey the
rights which till then were vested in the Ruler

The ot her question which renmains to be determined i s whether
the respondents are entitled to the protection of s. 299(1)
of the Government of India Act, 1935, or Art. 31 (1) of the
Constitution. Undoubtedly the order which deprives them of
the right to cut forest trees which they clained from the
jagirdar who derived themunder the grant dated March 12,
1948, fromthe Rul er of Sant i's an executive order. Section
299(1) of the Government of India Act, 1935, protection of
which was claimed on-the nerger of the State of Sant wth
the Dom nion of India provided:

"No~ person shall be deprived of his property

in British I'ndia save by authority of law "
The cl ause conferred protection upon the property rights of
persons agai nst any executive action not supported by |aw.
To attract the clause, there nmust, however, exist a right to
property which is /sought to be protected. If for reasons
which we have already stated in considering the first
guestion, the subjects of the acceding State are entitled
only to such rights as the new sovereign chooses to
recogni ze, in the absence of any recognition of the rights
of the respondents or their predecessor jagirdars, there was
no right to property of which protection could be  clained.
As held by this Court in State of Saurashtra v. ' Janadar
Moharmad Abdulla and others(l) orders passed by t he
Admi ni strator of the State of Junagadh appoi nted on behalf
of the Government of India (which had assumed charge of the
adm nistration of the State after the Nawab of Junagadh fl ed
the country) on various dates between Novenber 9, 1947 and
January 20, 1949, cancelling grants in favour of certain
persons in whose favour the grants had previously been made
by the Nawab of Junagadh were not liable to be challenged in
suits filed by the grantees in the Cvil Courts of the
Domi nion, on the plea that the properties had been taken
away W thout the authority of law. This Court held that the
i mpugned orders cancelling the grants in favour  of the
respondents and taking of the properties arose out of and
during an act of State and they could not —be questioned
bef ore Municipal Tribunals, for the
(1) (1962] 3 S.C.R 970.
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orders of cancellation were passed before the change over of
de jure sovereignty.
There is no support for the assunption nmade by the res-
pondents that an act of State arises merely at a fixed point
of time when sovereignty is assumed. An act of State may be
spread over a period, and does not arise nerely on the point
of acquisition of sovereign right: see Pronod Chandra Deb’s
case(l). Nor is the new sovereign required to announce his
deci si on when he assumes or accepts sovereignty over foreign

territory, about the rights created by t he guondam
sovereign, on pain of being held bound by the rights so
creat ed. The decision of this Court in j agannat h
Agarwal la’s case(2) pointedly illustrates this principle.

The State of Mayurbhanj nmerged with the Province of Oissa
on January 1, 1949, but an order dated June 28, 1952 nade by
the Board of Revenue acting on behalf of the State of Orissa
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rejecting the claimnmde by a person who had entered into an
agreenment or arrangenent with the Maharaja of Mayurbhanj in

1943 was held to be in the course of an act of State, the
rejection of the claimbeing in pursuance of an order issued
under s. 4 of the Extra Provincial Jurisdiction Act, 47 of
1947. Therefore till the right to property of the subjects
of the fornmer Indian State was recognized by the new
sovereign there was no title capable of being enforced in
the Courts of the Dominion or the Union

It was then urged that in any event since the enactnent of
the Constitution, by executive action a person may not be
deprived of his right to property, and this protection
applies as much to rights granted by the fornmer Rulers to
persons who on nerger becane citizens of the Dom nion of
India as to rights of property of other «citizens. In
substance it is urged that even if there was no recognition
of the right to property which was granted by the forner
sovereign by the Dom ni on Governnent, after the enactnent of
the constitution the right granted by the forner Rulers may
only be  taken away by legislative conmmand and not by
executive action. Thi s argument proceeds upon a
m sconception of the -nature of the fundanental ri ght
conferred by Art. 31(1) of the Constitution. |In terns, the
Article confers a right to claim protection agai nst
deprivation of property otherw se than by

(1) [1962] Suppl. 1 S.C. R 405.

(2) [1962] 1 S.C R 205.
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authority of law. "Aright to property is undoubtedly pro-
tected against all  actions otherwi se than under the
authority of law. But the clause postulates a right to
property which is protected. |t does not purport to invest
a person with a right to property which has not been
recogni zed by the Doninion of India or the Union. Even if
the right to property was recognized by the Indian State of
which the claimant was subject, solong as it is not
recogni zed by the Domnion or the Union it /is not
enforceable by the Courts in India. On the nerger of the
State of Sant with the Dominion of India, undoubtedly the
respondents becane citizens of the Dominion and they were
entitled like any other citizen to the protection of the
ri ghts which the Dom ni on recogni zed.

It has also to be renmenbered that pronulgation of the
Constitution did not result in transfer of sovereignty from
the Dominion of India to the Union. It was nmerely change in
the formof Government. By the Constitution, the authority
of the British Crown over the Dom ni on was extingui shed, and

the sovereignty which was till then rooted in -the Crown was
since the Constitution came into force derived from the
people of India. It is true that whatever vestige of

authority which the British Crown had over the Dominion of
India, since the Indian |ndependence Act was t her eby
ext i ngui shed, but there was no cession, conquest occupation
or transfer of territory. The new governmental set up was
the final step in the process of evolution towards self-

gover nment . The fact that it did not owe its authority to
an outside agency but was taken by the representatives of
the people made no difference inits true character. The

conti nuance of the governnental machinery and of the | aws of
the Dominion, give alie to any theory of transm ssion of
sovereignty or of the extinction of the sovereignty of the
Dom nion, and fromits ashes, the springing up of another
sovereign as suggested in Virendra Singh and Others v. The
State of Uttar Pradesh(1l) which wll presently exan ne

If therefore the respondents had under the Covernment of
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India Act, 1935, after the merger not acquired any right to
the forests by virtue of any recognition of the Tharav dated
March 12, 1948, the pronul gation of the Constitution

(1) [1955] 1 S.C R 415.
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did not invest themw th any additional rights which would
convert either their clains to the forest rights into
property or to enable themto enforce in the Indian Courts
such clains not recognized by the State as fundanental right
to property. By Art. 31 right to property is protected
agai nst all actions save by authority of law. But if there
was no right to property, an executive action refusing
recognition of a claimto property could not infringe Art.
31 of the Constitution.

In Virendra Singh’s case(l) this Court held that since the
promul gati on of the Constitution grants which had been rmade
by the previous Rulers, even if-they were not recognized by
the Dom nion of Indiaor the Union, could not be interfered
with except by authority of  law In that case the
petitioners were grantees fromthe Rulers of the States of
Sarila and Charkhari of certain villages before those States
nmerged with the Dominion of India. The States originally
merged with the Union of Vindhya Pradesh, and the Vindhya
Pradesh CGovernnent confirmed the grants. in Decenber 1948
But the Union of the States of Vindhya Pradesh was
di ssol ved, and the covenanting States separately acceded to
the Donminion of India, and surrendered all -~ authority and
jurisdiction in relation to the governance of the States and
executed instrument. called ’'The Vindhya Pradesh Merger
Agr eenent ' . The States which formed the Vindhya Pradesh
were transformed into-a Chief Commi ssioner’s ~Province on
January 23, 1950. The grants of the four villages nmade in
favour of the petitioners Were revoked in August 1952 by the
Governnment of the State of Uttar Pradesh to which  State
those villages being enclaves within its territory were
transferred. The grantees of the villages then petitioned
this Court under Art. 32 of the Constitution challenging the
validity of the orders revoking the grant of jagirs and
maufis in the four villages as violative of Arts.” 31 (1) and
19 (1) (f ) of the Constitution. This Court observed that
the properties in question were the properties over which
the Rulers had right of disposition at the date of the
grants, and the grants were absolute in character and~ would
under any civilised systemof |law pass an absolute and
i ndefeasible title to the grantees and that assum ng  that
the titles were defensible at the mere will of

(1) [1955] 1 S.C. R 415.

582
the sovereign the fact remained that they were neither
resurmed by the forner Rul ers nor confiscated by the Dom nion
of India as an act of State and upto the 25th of ©~ January,
1950, the right and title of the grantees to continue in
possessi on was good and was not interfered with. The Court
accordingly held that the Constitution by the authority
derived fromand conferred by the people of India; destroyed
al | vestige of arbitrary and despotic power in t he
territories of India and over its citizens and |ands and
prohi bited just such acts of arbitrary power as the State of
Uttar Pradesh in that case was seeking to uphold. It was
further observed that the Dom nion of India and the States
had abandoned their sovereignty and surrendered it to the
peopl e of the |Iand who franed the new Constitution of India
and as no sovereign can exercise an act of State against its
own subjects, the orders of revocation of the grants were
i nvalid. In ny view the conclusion of the Court proceeded
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upon two assunptions, neither of which was true:
(i) that the sovereignty of the Dom nion of
India and of the States was surrendered to the
people of India, and in the exercise of the
soverei gn power the people gave thenselves the
new Constitution as from January 26, 1950; and
(ii) the petitioners who were in de facto
possessi on of the disputed |lands had rights in
them whi ch they coul d have enforced upto 26th
January, 1950, in the Doninion Courts against
all persons except possibly the State.
These assunptions are not supported by history or by consti-
tutional theory. There is no warrant for holding at the
stroke of mid-night of the 25th January, 1950, all our pre-
existing political institutions ceased to exist, and in the
next nonent arose a newset. of institutions conpletely
unrelated to the past. The Constituent Assenbly which gave
formto the Constitution functioned for several years under
the old regine, and set up the constitutional machinery on
the foundations of the earlier political set up. It did not
seek to destroy the past institutions: it raised an edifice
on what existed before. ~The Constituent Assenbly molded no
new
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sovereignty:it nmerely gave shape to the aspirations of the
peopl e, by destroying foreign control and evolving a com
pletely denocratic form of governnent as a republic. The
process was not one of destruction, but of evolution.
For reasons already stated it i's inpossible to hold that

what were nmere clains to property till the 25th of January,
1950, could be regarded as enforceable -against any one.
Till the Dom nion of India recognised the right, expressly

or by inplication there was no right to property which the
Courts in India could enforce. There is nothing in the
Constitution which transformed the clainms which till January
25, 1950, had not been recognized into property rights so as
to prevent all further exercise(of the act of State, and
extinguish the powers of the Union to refuse to ‘recognize
the cl ai ns.

The order passed in August 1952 revoking the grants by the
Rulers of Sarila and Charkhari was in ny view in  substance
an act of State. It is true that there can be no act of
State by a sovereign against his own subjects. But the
State was seeking to refuse to recognize the clains nmade by
the grantees fromthe former Rulers, and the fact that the
act of State operated to the prejudice of persons who were
at the date of refusal of recognition citizens, did not
deprive the act of State of weither its character or
ef ficacy.

These appeals nmust therefore be allowed and the suit /filed
by the respondents dismissed with costs throughout:

RAGHUBAR DAYAL J.-1 agree with the views expressed R by ny
| earned brother Ayyangar J., on all the points except in
regard to the Tharao dated March 12. 1948, being | aw.

| agree with brother Hi dayatullah J., that this Tharao is
not law, and further agree with himin the order proposed.
MUDHOLKAR J. - Thi s Bench has been constituted for considering
whet her the reasoni ng underlying the decision of this Court
in Virendra Singh v. The State of Utar Pradesh(1) that the
i nhabitants of the Indian States brought with them after
the nerger of those States in the Dom nion of |ndia pursuant
to agreenents entered into by the Rulers of those

(1) [1955] 1 S.C.R 415.
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States, rights to property granted to themby the Rulers of
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those States, is correct or not. The decision and the
various grounds upon which it rests have been carefully
exam ned by ny brother Ayyangar J., in his judgnment and | am

generally in agreenent with what he has said. As, however,
| take a sonewhat different view on sone of the nmatters
whi ch arise for consideration in this case this judgment has
beconme necessary.

The facts have been set out fully in the judgnent of ny

| earned brother and, therefore, it will be sufficient to
mention only such of themas are necessary to elucidate the
guestions which |I propose to deal with. |In consequence of

two agreenments entered into by the former Ruler of Sant
State, the territory of that State nerged in the Dom nion of
India as fromJune 10, 1948. Prior to that date it had
acceded to the Dom nion of India on three subjects only.
This State, along with other ruling States in India, becane
an independent sovereign State in the year 1947 when the
Dom ni ons of India and Paki stan were constituted. By virtue
of the powers vested in the Central Governnent by the Extra
Provincial Jurisdiction Act, 1947 it delegated its functions
to the Government of Bonbay which passed the Indian States
(Application of Laws) Order, 1948 on July 28, 1948. I n,
consequence of that Order certain laws in force in the Pro-
vince of Bonbay were extended to the nerged territories. By
the operation of thelndian States (Merger of Governors
Provinces) Order, 1949, the Sant State becane part of the
Provi nce of Bonbay.
The agreement relating to the nerger of the State in the
Domi ni on of India was entered into by the Ruler of Sant sone
time before the date on which the merger becanme effective.
The Ruler of the State passed-a Tharao (which is translated
as 'Order) on March 12, 1948 in the follow ng terns:-
"S. Ta. M Qutward Register No. 371
The Ji vak, Pat avat , I'nam , Chakari yat,
Dharnmada villages  in Sant State are being
given (granted) to Jagirdars and the  hol ders
of the said villages are not given rights over
forests. Hence after consi deri'ng the
conplaints of certain Jagirs, they,
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are being given full rights and authority over
the forests in the villages under their
vahi vat . So, they shoul d manage the vahivat
of the forest according to the policy and
administration of the State.- Oders in this
regard to be issued."
Taki ng advantage of the Tharao several Jagirdars entered
into contracts pertaining to the exploitation of the forests
in their Jagirs. The respondents in these appeals are /sone
of the forest contractors. The Governnent of the Province
of Bomnbay through the officers of its Forest Departnent did
not allow the respondents to exercise their rights under the
contracts entered into with themby the Jagirdars on the
ground that the grant of forest rights by the former Ruler
to the Jagirdars was not binding upon the successor
CGovernment. Thus being deprived of their right to work the
forests the various respondents instituted suits after the
conming into force of the Constitution of India. Thei r
clains were opposed by the State of Bonbay mainly on the
ground that in the absence of recognition, express or
inmplied, by the successor State of rights conferred by the
forner- Ruler on the Jagirdars the respondents could not
enforce them in the nunicipal courts. The suits of the
respondents were disnissed by the court of first instance
and appeals preferred therefromby themwere dismssed by
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the District Court. In second appeal, however, the appeals
were allowed by the Hi gh Court by a common judgnent in which
reliance is placed |l argely upon what has been held and said
by this Court in Virendra Singh's case(1l) though a reference
has al so been made to two other decisions of this Court and
some decisions of the Privy Council

In the argunents before us it has never been in question
that the acquisition of the territory of Sant State by the
Dom nion of India in pursuance of the Instrunent of
Accession and Merger Agreenment was an act of State. The
respondents’ contentions were, however, that (1) in point of
fact the CGovernnent of Bonbay, acting through the officers
of the forest departnment had recognised the Jagirdar’s
rights by pernmitting the contractors to carry on the work of
cutting tinber; (2) that though the Governnent of"

(1) [1955] 1 S.C.R 415.
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Bonbay ~ subsequently repudi ated the Jagirdars’ rights that
repudi ati on was of no avail; (3) that the letter sent to the

Rul er of Sant State by the Secretary to the States Depart-
ment, M. V. P. Menon, in Cctober, 1948 amounted to a waiver
by the Domi nion of India of the right of repudiation of the
rights of Jagirdars; (4) that after the Jagirdars becane the
citizens of the Domnion of India there could be no act of
State against them (5) that the doctrine evolved by the
Privy Council in its decisions starting from Secretary of
State for India v. Kamachee Boye Sahiba(l) and going upto
Asrar Ahned v. Durgah Conmittee, Alner(2) was opposed to the
present view on the effect of conquest and cession upon
private rights as exenplified in the decisions in United
St ates v. Percheman(3) and that this Court shoul d,
therefore, discard the Privy Council’s view and adopt the
nodem view inasnmuch as the latter is considered by ' conmon
consent to be just and fair and finally (6) that the
Jagirdars could not be deprived of the forest rights
deprived by themfromthe Ruler of Sant State before the
Constitution, wthout ,conplying with the provisions of s.
299 of the Governnent of India Act, 1935, and after the
coming into force of the Constitution w thout conplying with
the provisions of Art. 31 of the Constitution

| agree with ny brother Ayyangar J., that the fact that some
of ficers of the forest departnent had permtted the
respondents to carry on operations in the forests | eased out
to themby the Jagirdars does not ampunt to recognition of
the right conferred upon the latter by the Tharao of ~March
12, 1948. In the first place, it was not open to the
officers of the forest departnment to grant recognition to
the Jagirdars’ rights for the sinple reason that the right
of granting recognition could be exercised only by the
CGovernment acting through its appropriate agency. Mor eover
the perm ssion which was accorded to the respondents was
only tentative and expressly subject to the final decision
of the CGovernment on the question of their right under the
| eases granted by the Jagirdars.

(1) (1859) 13 More P.C 22. (2) A-1 R1947 P. C 1.

(3) (1883) 32 U. S. 51.

587

The second contention of the respondents is based upon -a
m sapprehensi on of the | egal position flowing fromthe |ong
series of decisions of the Privy Council which have been
accepted by this Court in several of its decisions and in
particular Dalma Dadri, Cenent Co. Ltd. v. The Conmi ssi oner
of Inconme-tax(1l); State of Saurashtra v. Menmon Haji |snai
(2) ; Pronod Chandra Deb and Ors. v. The State of Orissa and
Os.(3); State of Saurashtra v. Jamadar Mahamad Abdulla and
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Os.(4). The one decision in which the Privy Council’s view
is criticised is that of Virendra Singh's case(5). The view
of the Privy Council has been expressed by Lord Dunedin in
Vaj esinghji v. Secretary of State for India(6) in the
foll owi ng passage which has been ,quoted with approval in
several judgnents.
"When a territory is acquired by a sovereign
State for the first time that is an Act of
State. It matters not how the acquisition has
been brought about. It may be by conquest, it
may be by cession following on treaty, it may
be by occupation of territory hitherto
unoccupi ed by a recognised ruler. in all cases
the result is the same., Any inhabitant of the
territory  can nake good in the nunicipa
courts established by the new sovereign only
such-rights as that sovereign has, through his
officers, recognised. Such rights as he had

under the rule of predecessors avail him
not-hi ng. Nay ~nore, .even if ina treaty of
cessi on it is stipulated t hat certain

i nhabi tants shoul d enjoy certain rights, that
does not give a title to, those inhabitants to
enforce those stipulations in the rmunicipa
courts. The right to enforce, remains only
with the high contracting parties.”
Thus what is clear beyond doubt is that the rights derived
by the inhabitants of the conquered and ceded territory from
its former rulers cannot be enforced by them agai nst the new
(1) [1959] S.C.R 729.(2) [196011 S.C.R 537.
(3) [1962] Supp. 1. S.CR 405.(4) [19621 3 S.C-R 970.
(5) [1955] 1 SCR 415.(6) 51 T.A 357.
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sovereign in the courts of that sovereign unless they have
been recogni zed by the sovereign: The only basis upon which
rights of this kind can be enforced in a nunicipal court
would be the fact of its recognition by the new sovereign.
A right which cannot -on its own strength be  enforced
agai nst a sovereign in the courts of that sovereign nust be
deened to have ceased to exist. It follows therefore that a
right which has, ceased to exist  does not require
repudi ati on.
As regards the argunent that the Governnent has waived its
right to withold recognition, | agree with all that has been
said by ny brother Ayyangar J. Indeed, if the inhabitants of
a ceded territory have ceased to have a right against the
new sovereign there is nothing for the sovereignto waive.
I also agree with ny |earned brother that if the letter of
the Secretary to the States Departnment wpon which reliance
is placed by the respondents is regarded as part of the
agreenment of nerger the nunicipal courts are precluded by
Art. 363 of the Constitution from enforcing any rights
ari sing thereunder.
The argunent that there can be no Act of State against its
citizens is based upon the supposition that the rights
clainmed by the Jagirdars fromtheir former Ruler would be
avai |l abl e to them agai nst the new sovereign unless they were
repudi at ed and that here, as the resolution of the
Government of Bonbay dated February 6, 1953 stating that
Jagirdars’ rights have already been repudi ated anpbunts to an
Act of State agai nst persons who had | ong before this date
become the citizens of the Republic of India it was
i nconpet ent . As already pointed out, the municipal courts
cannot take notice of a right such as this unless it had
been recognized expressly or by inplication by the new
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sovereign. doubt, the Governnent resolution speaks of

repudi ati on. That in ny opinion is only a |oose way of
conveying that the rights of the Jagirdars have not been
recogni zed. That resolution does no nore than set out the

final decision of Governnent not to give recognition to the
Tharao of March 12, 1948 by which the forner Ruler of Sant
State ad conferred certain forest rights on the Jagirdars.
Indeed, it is clear from paragraph 3 of that resolution that
the Governnent had expressly borne in mnd the |ega
position
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that rights claimed under the Tharao gave no title to the
i nhabitants of Sant State to enforce themin a rmunicipa
,court and that the right to enforce themremained only with
the high contracting parties.

Now as to the argunent that this Court should discard the view
taken by the Privy Council in Secretary of State for I ndi a
v. Kanthee Boye Sahiba(1l); Secretary of State for India .
Bai Rajbai(2); Vajesinghji v. Secretary of State for
India(3); Secretary of State v. Sardar Rustom Khan(4) and
Asrar Ahnmed’ s case(5) and adopt the view taken by , Chief

Justice Marshall in Perchemans case(6). | agree with rmuch
which ny |learned brother has said but woul d, add one thing.
It is this. The ~ courts in England have applied the

principles of international |aw upon the view that what is
by the comon consent’ of all civilized nations held to be an
,appropriate rule governing international relations mnust
also be deemed to be a part of the common [aw . of Engl and.
Thus English courts have given effect to rul es of

i nternational law by resorting to a process of
i ncorporation(7). The - English courts also recognise the
principle that since the British Parlianent is paranmount the
rules of international |aw are subject to the right of
Parliament to nodify or abrogate any of its rules. A
muni ci pal court <can only enforce thelawin force in the
St ate. Therefore, if a rule of international law is

abrogated by Parliament it cannot be enforced by the
nmuni ci pal courts of the State and where it is nodified by
Parliament it can be enforced by the nmunicipal ‘courts
subj ect to the nodification. Would the position be
different where a particular rule of international |aw has
been incorporated into the comon |aw by decisions , of
courts”? So far as the municipal courts are concerned that
would be the law of the land which alone it has the power
and the duty to enforce. Were Parlianent-does not nodify
or abrogate a rule of international |aw which has becone
part of the commopn law, is it open to a municipa

(1) (1859) 13 Mwore P.C. 22(2) 42 |1.A 229.

(3) 51 1.A 357. (4) 68 I.A 109.

(5) AI.R 1947 P.C. 1.(6) (1833) 32 U. S. 51

(7) See International Lawa Text 1962 by Jacobini, “p. 32 et
seq

590

court to abrogate it or to enforce it in a nodified form on
the ground that the opinion of <civilized States has
undergone a change and instead of the old rule a nore just
and fair rule has been accepted ? Surely the law of a State
can only be nodified or repealed by a conpetent |egislature
of theState and not by international opinion however weighty
that Opinion may be. Now, a rule of international [law on
which the several Privy Council decisions as to the effect
of conquest or cession on the private rights of the
i nhabitants. of the conquered or ceded territory is founded
has become a part of the conmon |aw of this country. Thi s
is 'law in force and is saved by Art. 372 of t he
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Constitution. The courts in India are, therefore, bound to

enforce that rule and not a rule of international |aw
governing the sanme matter based upon the principle of state
successi on which had received the approval of Marshall C. J.
and which has also received the approval of several text-
book witers, including Hyde(1l). It is true that the

International Court of Justice has also stated the |aw on
the point to be the sane but that does not alter the
position so far as the municipal courts are concerned. | f
inthe light of this our lawis regarded as inequitous or a
survival of an inperialistic systemthe remedy lies not with
us but wth the legislature or wth the appropriate
Government by granting recognition to the private rights of
the inhabitants of a newy acquired territory.

Thus while according toone view there is a State succession
in so far as private rights are concerned according to the
ot her which we nmight say is reflected in our laws, it is not
So. Two . concepts wunderlie our law: One is that the
i nhabitants of acquired territories bring with them no
ri ghts enforceable agai nst the new sovereign. The other s
that the municipal courts have no jurisdiction to enforce
any rights clained by them even by virtue of the provisions
of a treaty or other transaction internationally binding on
the new sovereign unless their rights have been recogni zed
(1) See Hyde international Law Vol. 1, 2nd ed. p. 431, and
Wesley L. Gould-An introduction to International Law pp
422-427.
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by the new sovereign. Muni cipal courts derive, their
jurisdiction fromthe runicipal l'aw and not fromthe | aws of
nati ons and a change in the laws of nations brought about by
the consent of the nations of the world cannot confer upon a
muni ci pal court a jurisdiction which it does -.lot enjoy
under the rnunicipal |aw.

Apart from that the rule cannot be regarded nerely 'as a
device of colonial powers for enriching thenselves at the
expense of the inhabitants of conquered territories and,
therefore, an anachronism It would neither be “just nor
reasonable to bind the new sovereign, by duties and
obligations in favour of private parties created by the ex-
sovereign from political nmotives or for the purpose of
robbing the new sovereign of the full —fruits of his
acqui sition. No doubt, International Law does not prevent
| egi sl ati on by the new sovereign for the purpose of freeing
itself from Such duties and obligations but-that wuld be a
| ong and | aborious process and nay be rendered onerous or by
reason of constitutional provisions such as those contai ned
in Part 11l of our Constitution, even inpossible., It would
al so not be reasonable to regard the new sovereign as  being
bound by duties and obligations created by the ex-sovereign
till such tine as the new sovereign was able to show that
they were incurred by the ex-sovereign mala fide. It is
apparently for such reasons that the law as found by the
Privy Council deprives the grantees under the former ‘ruler
conpletely of their rights as against a new sovereign by
nmaki ng those rights unenforceable in a nunicipal court. It,
however, also envisages the recognition of those rights by
the new sovereign. This nmeans that the new sovereign is
expected to exanine all the grants and find out for hinself
whet her any of the grants are vitiated by nala fides or were
against his legitinate interests so that he can give
recognition to those grants only which were not vitiated by
mala fides or which were not against his interests. That
this is howthe rule was applied would be clear from what
happened in this country when tine and again territories
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wer e ceded by former Indian Rulers to the British
Gover nnent . As an instance of this there was the |nam
Enquiry in the mddle of the last century as a result of
whi ch a very large nunber of Inans were ultinmately
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recogni sed by the British Government. That while dealing
with the clains of the former grantees in ceded territories
used to be exam ned neticulously would be clear from the
facts in Bai Rajbai’'s case(1l). Such being the actual posi-
tion | do not think that the rule which has been applied in
this country can be regarded to be anachronism or to be
i ni qui t ous

In so far as the argunment is based on the provisions of
s.299 of the Government of India Act, 1935 and Art. 31 of
the Constitution is concerned | would reiterate the view
whi ch nmy brother Sarkar J. and nyself have taken in Janadar
Mahamad Abdulla’ s-case(3) and Pronod Chandra Deb’s case(4)
which /is the sane as that expressed by ny brother Ayyangar
J., and with which ny brother Hi dayatullah J., has agreed. ,
Adverting to a simlar argument advanced by M. Pathak 'in
the forner case we quoted the follow ng passage from the
judgrment of Venkatarama Aiyar J., in Dalnma Dadri Cenent

Co’ s case(4): -
",It i's also well established that in the new
set up these residents do not carry with them
the rights which they possessed as subjects of
the | ex-sovereign and that as subjects of the
new 'sovereign, they have only such rights as
are granted or recognised by him"
and a passage from the judgment in Ba
Raj bai ' s case(5), and then observed
"Any right to property which in its very
nature is not legally enforceable was clearly
i ncapabl e of being protected by that section.”
(pp. 1001-2).
That was a reference to s. 299(1) of the
Governnment of India Act, 1935. |In the |other
case we have observed at p. 499: -
“I'n our opinion s. 299(1) of the Constitution
Act of 1935 did not help grantees from the
f or ner
(1) 42 1. A 229. (2) (1962] 3 S.C.R 970.
(3) [21962] Supp. 1 S.C R 405. (4) 11959]
S.C.R 729. (5) 42 1. A 229.
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rul ers whose rights had not been recogni zed by
hi s new sovereign in t he matt er of
establishing their rights in the rmunicipa
courts of the new sovereign because /that
provision only protected such rights ~as the
new citizen had at the noment of his -becom ng

a citizen of the Indian Donminion. It did not
enlarge his rights nor did it cure any
infirmty in the rights of

The other point raised in these appeals was as to whether
the Tharao relied upon by the respondents was a |aw and,
therefore, could be said to have been kept in force by the
provisions of the Application of Laws Order, 1949 nmade by
the Province of Bombay. My brother Ayyangar J., has largely
on the basis of the decision of this Court in Madhorao
Phal ke v. The State of Madhya Pradesh (1) held that it is
law. On the other hand my brother Hidayatullah J., has cone
to the opposite conclusion. M/ brother Shah J., has also
held that the Tharao is not a law. | agreed with the view
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taken by ny brother Hi dayatullah J., and brother Shah J.,
that it is not alaw and that the decision in Mdhorao
Phal ke’ s case(1) does not justify the conclusion that it is
"law . | do not think it necessary for the purpose of this
case to examne further the question as to what are the
indicia of a |law
For these reasons | would allowthe appeals wth costs
t hroughout .

ORDER
SINHA C. J.--1n accordance with the opinion of the mgjority
the appeals are allowed with costs throughout--one set of
hearing fees.
(1) [1961] 1 S.C R 957.
134- 154 S. C. -38.
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