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PETI TI ONER
COCHI N DEVASVWOM BCOARD, TRI CHUR

Vs.

RESPONDENT:
VAVANA SHETTY AND ORS

DATE OF JUDGVENT:
02/ 03/ 1966

BENCH

ACT:

The Travancore-Cochin Kanam Tenancy Act (24 of 1955)-If
applies | o Devaswons.

Constitution of 1India, 1950, Art. 14-Act applicable only to
Cochin',area of the Kerala State-If Act, ultra vires.

HEADNOTE
In 1910, the Ruler of Cochin issued a Procl amati on
publishing Ruler. -to'secure the better admnistration of

Devaswons. Clause 9 of the Proclamation  authorised the
Diwan of the State to make Rules to carry- out the nmain
object and schene of the Proclamation. In exercise of the

authority conferred upon him the D wan published rules on
March 21, 1910 regulating the procedure inthe matter of
collection Paattam M chavaram renewal fee and other dues
payabl e to Devaswons. These Rules applied to al
tenant s--ordi nary as well as Kanam In 1955, t he
| egi sl ature of the Part B State of Travancore Cochin enacted
the Travancare-Cochin Kanam Tenancy ~Act conferring ful
proprietary rights on Kanamtenants in the Cochin area of
the State, subject only to the paynment of Janim karamas a
result of which, the Kanamtenant was decl ared proprietor of
the land and the right of the Jemi was only to receive the
Jammi kar am After the enactnent of the Act, the Cochin
Devaswom Board cl ai med to recover nichavaram fromthe Kanam
tenants at the rates settled under the Rules nade under ~the
Procl amation of 1910. The Kanamtenants petitioned the High
Court for an appropriate wit quashing the notices of denand
issued by the Board, and the H gh Court allowed the
petitions and directed the Board not to proceed to  enforce
the notices. In appeal to this Court, it was  contended
that; (i) the Act applied only to |l and held under a contract
of tenancy and not to, Devaswom | ands in respect. of ~ which
the mchavaram and renewal fee, were governed by /Rules
franmed under t he Procl amati on (ii) t he Act was
di scrimnatory and void.

HELD : (i) The Travancore-Cochin Kanom Tenancy Act governs
| ands held from Devaswons in the Cochin region of the State
Ker al a.

The Schene of the Rules published by the Diwan under the
Proclamation was that an offer of Pattah on the terns
specified in a "tough draft was to be nade to the tenant and
after the terms were settled a final Pattah was to be given
and the Kanamtenant had to execute a Kychit (undertaking)
in favour of the State. Though the quantum of M chavaram
and the renewal fee was determ ned by-the Rules wunder the
proclamation the terns of the Pattah and Kychit evidenced
the contract which determined the rights of the Kanam tenant
and the Devaswom Therefore, the definitions of ' holding
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"m chavaranm, ' Kanam , 'Renewal fee’ and 'Janm karam in s.
2 of the Act applied to all lands held by Kanantenants
whet her they were Devaswom or non-Devasom Further, though
the Rul es under the Proclamation are not expressly repealed
by the Act, the Act must be deened to have partially
superseded the Proclamaton and the Rules in so far as the
latter related to the rights and obligations of the Kanam

tenants in t he three religions, the Act is not
discrimnatory. Board. [732 B-D, 733 A-B]
725

(ii)The Act does not infringe the guarantee of equa
protection of the laws in Art. 14 of the Constitution

Though the Act only applies to the Cochin area of the State
of Keral a which consists of the three regions of Travancore,
Cochin and Mal abar, since there is a difference between the
rel ati ons governi ng the Jennies and

the Kanamtenants in the three religions, the Act is not
di scrimnatory. [734 C E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 11-18 of
1964.

Appeals fromthe judgnment and orders dated Novenber 7, 15,
1960 of the Kerala High Court in Original « Petitions Nos.
269, 284, 129, 250, 285 and 265 of 1957, and 102 and 269 of
1958 respectively.

M K. Nanmbyar, P. K. Krishnan Kutty Menon, B. Dutta, J.B
Dadachanji, 0. C. Mathur and ~Ravinder Narain, for the
appel | ant.

Niren De, Additional Solicitor-General, A G Pudissery and
M R K Pillai for the respondent the State of Kerala (In
C. As. Nos. 17 and 18 of 1964).

The Judgrment of the Court was delivered by

Shah, J. Two questions fall to be determined in these
appeal s:

(1) Wether the Travancore-Cochin Kanam Tenancy Act 24 of
1955 governs lands held from  Devaswons (religious
institutions) in the Cochin region of the State of ~ Keral a;
and

(2)Whether the Act infringes the guarantee of equa
protection of the laws and is on that account voi d?

Kanam tenure has a feudal origin. Broadly stated it is a
customary transfer which partakes of the ~character of a
nortgage and of a lease: it cannot be redeemed before a
fixed number of years-normally twelve-and the (Kanandar)
nort gagee-l essee is entitled on redenption to  compensati on
for inprovenents. The annual paynments to the (Jenm)
nort gagor-| essor are regul ated by what remains of the /fixed
share of the produce after deducting interest. |If<the |and
is not redeenmed on the expiry of 12 years, a renewal fee
becomes payable to the jenm. The Cochin State ' Mnua
contains the follow ng description of the kanam tenure in
the Cochin region:

"The Verunpattam (sinple | ease) beconmes a kanam | ease when
the janm (I andhol der) acknow edges liability to pay a |unp
sum to the tenant on the redenption of his |ease. In the
old days his liability was created in nbpst cases as a reward
to the tenant for mlitary or other services rendered by
him but in nore recent times, kanam encunbrances were
generally created by the janm borrowing noney from his
tenant to nmeet any extraordinary

726

expenditure by the conversion of the conpensation payable to
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Kuzhi kanam (|l essee who had a right to nake inprovenents)
hol ders into a kanam debt, or by the treatnent of the anount
deposited by the tenant for the punctual paynment of rent and
husband-Ii ke cultivation as a charge on the land. In kanam
| eases the net produce, after deducting the cost of seed and
cultivation, is shared equally between the landlord and the
tenant, and from the share of the forner the tenant is
entitled to deduct interest on the kanam anmount at five per
cent. The overplus, that is payable to the janm after
maki ng these deductions, is known as nichavaram The
kananmdar is entitled to the undi sturbed enjoynent of the
land for twelve years, but formerly it was for the life time
of the demisor. At the end of this period, the | ease may be
terminated by the janm paying the kanam anount and the
val ue of the inprovenents effected by the tenant, or it may
be renewed on the latter paying a premumor renewal fee to
the landlord."

After the expulsion in 1762 of \the Zanmorin of Calicut who
had invaded Cochin, the Ruler of Cochin divested the
chi eftains who had supported the invader of their
admi ni strative powers and confiscated their properties and
the Devaswons under their nmanagenent. Mnagers of the nmjor
Devaswons who had wel coned the invader were al so deprived of
their powers, and adm nistration of a large mgjority of
Devaswons was assuned by the State. Sonme . mnor Devaswons
were |ater taken over by the State, because of inconpetent
or dishonest nmnagenent, and a scheme was devised by the
State for maintenance of accounts of the Devaswom properties
and for admnistration of the-affairs of the Devaswons
according to the existing usage. The Devaswons, revenues
and expenditure whereof were thus conpletely nerged in the
general revenues, were called ’'Incorporated  Devaswons.
Sone tinme after the incorporation of these Devaswons,
managenment of two wel |l known endowed tenples was surrendered
to the Ruler, but admnistration of these Devaswons was not
amal gamated with the "lncorporated® Devaswons and their
expenditure continued to be net fromthe receipts from the
t empl es. Later the State assuned nmanagenment of sone nore
Devaswons and treated themin the same manner as the two
maj or tenples. These institutions which were later acquired
were treated as independent of each other as well as of the
"I ncorporated" Devaswons and were called "Unincorporated"
Devaswons.

On February 11, 1910, the Ruler of Cochin issued a Procla-
mati on publishing rules to secure better adm nistration of
the Incorporated and Uni ncorporated Devasworrs. The rules
provided that the endowrents attached to and the income
derived from

727
the Devaswons, whether "lncorporated® or Unincorporated"
shal | be constituted into a Comon Trust for al

admi ni strative purposes, that accounts shall be rmaintained
as directed and that the surplus after defraying the
expenses shall be appropriated in the nmanner prescribed. By
cl. 9 the Diwan of the State was given authority to frane
rules for carrying out the nmain object and the schene of the
Procl amati on, and the rules so framed were to have the sane
force and validity as the Proclamati on, and were to regul ate
the renewals, prescribe the node of collection of rents as
well as rates of rents payable by tenants, and to provide
for such other matters as may be necessary for securing
efficiency and wuniformty in the admnistration of the
| anded properties belonging to all Devaswons. The Diwan of
Cochin pronulgated on March 21, 1910, rules regulating
procedure in the matter of collecting Paattam M chavaram
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renewal fee and other dues payable to Devaswons and ot her
religious institutions. The rules provided for naintenance
of public registers in respect of |anded properties, paynent
of rent due by the tenants to the Devaswom Oficer and
prescri bed methods for recovery of arrears by sequestration
of property either tenmporarily or permanently. These rules
applied to all tenants-ordinary and kanam

On  Novenber 8, 1910, sone nore rules were published by the
Diwan. These rules were designed to regul ate the principles
and procedure to be observed in fixing the rates of rents,
renewal of holdings and for securing efficiency and
uniformty in the adm nistration of |anded properties of al
the Devaswons. By cl. 5 the principles to be followed in
the classification of Jlands and for fixing rents were

prescribed. It was directed by cl. 8 that the | ands shall.’
be carefully exam ned and classified with reference to soil
si tuation, producti veness, dr ai nage and irrigation

facilities and other relevant considerations. By cl. 13 al
Devaswom /| ands hel'd under kanam and other tenures of a
cognate. ‘nature were to be charged full rent fixed in
accordance with the provisions of Part Il of the Rules,, but
fromthe full rent so charged, deductions were to be nade on
account of interest on kanametc. By cl. 16 it was provided
that holdings of l'and under kanam and ot her tenures were
subject to, renewal periodically once in fifteen years, at
each of which occasion. the tenant was |liable to pay renewal
fee calculated at the customaryrates revailing in each
Devaswom

On July 12 ,1911, supplenentary rules were published to
regul ate the adm ni strati on of | ands bel onging to  Devaswons
and for nmmintenance of accounts connected therewith. By cl
3 rights and obligations under a Pattah to be issued by the
Devaswom were prescribed and these obligations wunder the
Pattah were to be enbodied in a kychit (undertaking) | which
each Devaswom tenant receiving a Pattah had to execute.
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On Cctober 24, 1914, the Maharaja of Cochin Promul gated the
Cochin Tenancy Act Il of 1090 M E. (1914 A D.). The ex-
pressi on "Kanamtenant" was defined by s. 2 (c) as meaning a
tenant who hol ds | ands on paynent of consideration in noney
or in kind or partly in nmoney and partly in kind to the
landlord for his holding, and on a dem se nmade or renewed by
a landlord on a tenure that is subject to renewal after a
fixed period on paynent of a renewal fee. "M chavarani was
defined in s. 2 (g) as "whatever is agreed to be paidto a
 andl ord by a kanam tenant after deducting fromthe paattom
the interest due on the kanam" Provision was made in Ch.
1l  for renewals of kanam hol di ngs and ej ectnent of kanam
tenants and for other incidental matters.

On May 29, 1949 the Rulers of Travancore and Cochin States
,entered into a covenant for the formation of the United
State of Travancore-Cochin. On January 26, 1950 the | State
of Travancore Cochin became a Part "B State wthin the
Union of India. By s. 62 of Act 15 of 1950 effect was given
to Art. 8-D of the covenant and it was provided that the
admi ni stration of "lncorporated" and "Uni ncor por at ed"
Devaswons and Hindu religious institutions which were under
the managenent of the Ruler of Cochin inmrediately prior to
the first day of July, 1949, and all their properties and
funds and the estates and all institutions under the manage-
ment of the Devaswom Departnent of Cochin, shall vest in the
Cochin Devaswom Board. By s. 113 (2) the provisions of the
Devaswom Procl amati on dated February 11, 1910 and the rules
franed thereunder in respect of the procedure to be adopted
and the node of recovery of pattom nichavaram renewal fees
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and other dues were, it was declared, to apply nmutatis
nmutandis to the procedure and node of recovery of paattom
m chavaram renewal fees and other dues rel ating to
"l ncor porated" and "Uni ncorporated" Devaswons.

The Legislature of the State of Travancore-Cochin enacted
Act 24 of 1955 called the Travancore-Cochin Kanam Tenancy
Act 24 of 1955 with the object of conferring ful
proprietary rights on kanamtenants in the Cochin area
subject only to the paynent of janm karam and to provide for
the settlenment, collection and paynent of janni karam and for
matters incidental thereto. By

s. 3(1) of the Act it was provided

"From and after the comencenment of this Act the Jenm shal
not have any right, claimor interest inany land in a
hol ding except the right to receive the jenm karam thereon
and the kanamtenant shall be deenmed to be the owner of the
| and subject only to the paynent of the jenm karam
Explanation (1)... ... i
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Explanation (2).......... ... ..

Explanation (3)........... ... ..~...

The jenni’'s right as well as-the kanamtenant’'s right were
declared Heritable and transferable by sale, gift or
ot herw se. By s. 5, Jenm karam was made a first charge on
l and. Under the customary kanamtenure the jenm was either
a lessor or a nortgagor having rights of ownership in the
| and, but by Act 24 of 1955 the relati onship was
fundanentally altered; subject to paynent of jenm karam the
kanam tenant was declared a proprietor of the land and the
right of the jenm was only to receive the jenm karam

After the enactnment of Act 24 of 1955 the  Cochin  Devaswom
Board (which was constituted under s. 62 of the Travancore-
Cochin H ndu Religious Institutions Act 15 of 1950) ' cl ai med
to recover Mchavaramat the rates settled under the ' rules
made in exercise of the power conferred by cl. 9 of the
Procl amati on of 1910. The kanamt enant s t her'eupon
petitioned the High Court of( Kerala for a wit of
certiorari, prohibition or other wit quashing the notices
of demand issued by the Board and all proceedings taken by
t he Assistant Devaswom Conmi ssioner.. |t was clained by the
kanam enants that on expressing their readiness to pay
jenm karam settled under the rules franed under Act 24 of
1955, they were entitled to hold the lands in  their
occupation as proprietors and the Board could not demand any
anmount in excess of the jenm karam The Board presented in
their turn two petitions praying for the issue of wits of
certiorari or other appropriate wit quashing notices issued
by the Jenm karam Settlement O ficers under the provisions
of the Kanam Tenancy Act 24 of 1955 in respect of the  Iands
owned by "Unincorporated" Devaswons and for a wit of
prohi bition against those Oficers from enforcing t he
provisions of Act 24 of’' 1955 and the rules franmed
thereunder. The Board clainmed that the provisions of Act 24
of 1955 did not apply to land held by its kanam tenants, and
that in any event the proceedi ngs taken by the. Jenm kar am
Settlement Officer for settlenent of the jenni karam payable
by its kanamtenants and the rules franed thereunder "were
illegal and ultra vires of their powers."

The High Court of Kerala held that by the enactnent of Act
24 of 1955, the Board s fundanental rights under Art. 31(2)
or under Art. 14 of the Constitution were not infringed, and
that the Board could not denand paynent of M chavaram as
regul at ed by the Proclamation of 1910, because t he
provisions settling the Mchavaramunder the Proclamation
were superseded by Act 24 of 1955. The Hi gh Court
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accordingly rejected the petitions filed by the Board and
directed the Board in the petitions filed by the tenants
"not to proceed further under the notices issued" against
t he kanamtenants.

730

The two questions raised in the appeals may now be consi der-
ed. Counsel for the appellants says that whereas under the
Proclamati on of 1910 and the rules franed thereunder there
is a statutory fixation of Mchavaram and the renewal fee in
respect of the lands held by kanamtenants belonging to the
Devaswons which later came to be vested in the Board, Act 24
of 1955 only applies’ to kanamtenants hol ding | ands under
contracts with jenms. 'The relation between the jenm and
the kanamtenant in respect of |ands Devaswom "I ncor porat ed"
or "Unincorporated" is, it is urged, governed by the terms
of the Proclamation and the rules framed thereunder relating
to fixation of M chavaram and renewal fee, whereas Act 24 of
1955 deals with'liability to pay jenm karamin respect of
land held wunder _an engagenent by a kanamtenant wth a

jenm . In“support of this contention, reliance is placed
primarily - upon the definitions ins. 2 of the Act of
"Jenm karant', "Jenm " -"Renewal fee" "Holding", "Kanani and

"M chavaram The , expression "Jenm karam' was defined by S.
2 (13) as the anpunt "payable in respect of that holding or
| and under the provisions of this Act by the kanamtenant to
the jenm every year in lieu of all clains of the jenm in
respect of the holding, or land and shall be the sum tota

of the m chavaram and the fractional fee"; "kanantenant" was
defined by s. 2 (12) as a person who holds land on kanam
tenure; and a "Jenm" was defined ins. 2 (3) as "a person
i medi at el y under whom a kanamtenant holds". "Renewal fee"
was defined in S. 2 (I 1) as fee or fees payable by a kanam
tenant to his jenm under the contract of tenancy ‘for the
renewal of the legal relationship under which the kanam
tenant has been hol ding any land. "Hol di ng" was defined by
Ss. 2 (2) as a parcel or parcels of land held under a single
engagenment by a tenant as a kanamfroma jennmi and shal

i ncl ude any portion of a holding as above defined which the
jenm and kanamtenant have agreed to treat as a separate
hol di ng. By s. 2 (4) "Kanant neant —a denmise wth the
i ncidents specified therein. "M chavaram was defined by S

2 (6) as neaning the bal ance of noney or produce or both
payabl e periodically under the contract of tenancy to the
jenm after deducting fromthe pattomthe interest” due  on
the kanam anount and purankadam if any. Relying uponthese
definitions it was urged that the Act applies only to |and
hel d under a contract of tenancy and not to land in respect
of which the M chavaram and the renewal fee are governed by
rul es framed under the Proclamation of 1910. It was clai nmed
that the definitions in the Act disclosed clearly an
intention not to interfere with the relation between the
kanamtenants and jennis in respect of the Devaswom' | ands-
"I ncor por at ed" or "Uni ncorporated". This argunent in
substance canvasses the plea that the relations between
kanamt enants of the Devaswom | ands were not governed by
contracts.

This plea is, in our judgnent, wthout substance. It is
true that by Part Il of the Rules dated Novenber 8, 1910
"lIssued in
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exercise of the powers under cl. 9 of the Proclamation of
1910 rules were framed for fixation and collection of
“m chavarant, "paattom’ renewal fee and other dues in
respect of Sirkar Devaswons and ot her religi ous
institutions. By cl. 13 of the Rules, rent in respect of
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all Devaswom | ands hel d under kanamtenure was to be fixed
in accordance with the provisions of Part 11 of those Rules
and the kanam | eases are to be renewed every fifteen years
as provided in cl. 16. By cl. 25 it was provided that
before the introduction of the newrates of rent, a rough

Pattah will be furnished to each tenant, showi ng the details
of his holding, rent to be paid, the kanam anmount, interest
deductions and renewal fees fixed on the kanam holding, if

any, Provision was then made in cls. 27, 28 & 29 for |odging
objections relating to the draft Pattah and determ nation
thereof, and for the issue of a final Pattah in Form C under
the signature of the Devaswom Conmm ssioner setting out the
particulars of his holding, the rent due fromhimin kind as
well as in noney including mscellaneous itens, the kanam
anounts, interest deductions and renewal fees on kanam | ands
hel d by himand the nunber of instalnents in which the rent
was payable. Cause 29 further provided that the Pattah so
i ssued ~shall be considered to be sufficient acknow edgnent
by the Governnent of the tenant’s right to occupy the |and
or lands conprised in his holding on the condi tions
specified-in the Pattah and that the tenant’s obligations on
these conditions shall~ be -enbodied in a corresponding
kychit. By paragraph-s of the supplenentary rules dated
July 17, 1911 which were intended to regul ate the
adm nistration of /| ands belonging to Sirkar Devaswons the
rights and obligations under the Pattah were prescribed, and
by sub-paragraph (f) of that paragraph it was provided that
the obligations under a Pattah shall be enbodied in a kychit

in Form Appendi x |l which each Devaswom tenant receiving a
Pattah shall execute. The Formin Appendix LI was as
follows :

"Kychit executed by Pattadar No of Desam Village Tal uk
relating to Devaswom properties in group of Cochin State
bef ore the Devaswom Katcherry (Office).
granted from the Devaswamrelating to properties in ny
possessi on and whi ch are Devaswam Janmam | ands, the / Paattam
M chavaram (annual rent) Puravka (custonmary dues) etc. wll
be paid by nme after necessary cleaning the quantity of paddy
according to kist nentioned in the /Patta.
After paynent in kind and cash |- shall take a
receipt for the sane. In case of default for
any instalment, | shall —pay the proper
interest for such sum In the alternative if
| cause any loss to the Devaswam agree to the
real i zati on of such | osses caused to Devaswam
732
by taking appropriate |egal steps by the Devaswam agai nst
me. Besides | ambound by all the orders of the Dewan . from
time to tinme nade under the Royal Proclamation of /29th
Makaram 1085 (11-2-1910)."
The schene of the Rules clearly was that an offer of a
Pattah on the ternms specified in a rough draft was to be
made to a tenant. The tenant was entitled to raise
objections thereto and after the objections were heard and
di sposed of, a final Pattah was to be given to the tenant
and the kanamtenant had to execute the kychit in favour of
the State. The terns of the Pattah and kychit evidenced the
contract which deternmined the rights of the kanamtenant and
the Devaswom It is true that under the Proclamation of
1910 and the rules franed thereunder, the quantum of
M chavarwn and renewal fee was determ ned in accordance with
the rules. But the kychit constituted an engagenent with
the Board, and | and hel d by a kanamtenant under the Kychit
was a holding within the nmeaning of Act 24 of 1955. The
Pattah constituted a dem se within the neani ng of sub-s. (4)
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of s. 2, Mchavaramdefined in s. 2 (6) was deenmed payable
under the contract of tenancy, and renewal fee under s. 2

(11) was payable under that contract of tenancy. W are
therefore of the viewthat the definitions of 'holding
"M chavaranm, 'Kanam, 'Renewal fee' and ‘Jenm karami in s.

2 of Act 24 of 1955 applied to all lands held by kanam
tenants whether the lands held were Devaswom or non-

Devaswom
It is true that the Proclanmation of 1910 and the rules
franed thereunder have not been repeal ed by the Act. But

they could not be repealed for reasons which are obvious.
The machinery for grant of Pattah and the execution of
kychit was prescribed under those rules. The repeal of the
Proclamation and the rules franed thereunder would have
necessitated a fresh enactnment under which the terms which
were to govern the relations between the jenm and the
kanam t enant wer e deter m ned. Again repeal of t he

Procl amation woul'd have necessitated re-enactnent of cls. 2 &

3 thereof which set up a Commopn Trust and prescribed the
managenent through the Devaswom Department. Again the rules
franed by the Diwan set up machinery for fixation of rent
and ot her dues and for recovery thereof in respect of |[|ands
held on kanam and other tenures as well. No inference nay
therefore arise fromthe notifications issued by the State
after enactnment of 'Act 24 of 1955 in pursuance of the rules
and Proclamation of 1910 that the Act was not intended to
apply to kanamtenants hol ding | ands from Devaswons. The
notifications dated February 4, 1958, and ‘July 1, 1958
i ssued by the Kerala CGovernnent in exercise of  the powers
conferred by cl. 9 of the Cochin Proclamation anended the
suppl enentary rules regulating the adm ni-stration of |ands
bel onging to Sirkar Devaswons and thereby enabled tenants
from whom paddy denmand was due according to Pattah to
del i ver the

733
same in kind or pay the value of paddy calculated at the
average nirak rate published by the Government. The

notifications are in general ternms and could ‘apply to
tenures other than those governed by the statute enacted by
the Legislature. The Act nust be deemed therefore to have
partially superseded the Proclamation and the rules franed
in so far as the latter related to the rights and obliga-
tions of the kanamtenants in respect of land held by them
fromthe Devaswom Boar d.

The pl ea about infringement of the fundanmental rights of the
Devaswom Board by the enactnent of Act 24 of 1955 needs no
el aborate discussion. 1In the H gh Court the plea was sought
to be sustained on the grounds that the Act infringed the
fundanental rights under Art. 14 and al so under Art. 31 (2)
of the Constitution. Before us no argunent has/ been
advanced in support of the plea that the Act infringes the
ri ght under Art. 31 (2) and nothing nore need be said  about
it. Before dealing with the plea of infringenent of the
right of equality before the law, it is necessary to set out
the case of the Board as pleaded in their affidavit in reply
to the tenants’ claim |In paragraphs of the counter-
affidavit filed. by the Board in reply to the tenants’
petition, it was submtted

"The Jenmi es of the erstwhile Cochin area where alone the
Kanom Tenancy Act has been made applicabl e have been denied
equal ity before the | aw and equal protection of the laws in
enacti ng t he Kanom  Tenancy Act . The Legi sl ature
discrimnates the Jenmes of the Cochin area as against
Jenmies simlarly situated in the Travancore and Ml abar
areas of the State. The classification made is unreasonable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

and there is no reasonabl e nexus between the classification
and. the object sought to be achi eved by the Act. It is
therefore submitted that the Kanom Tenancy Act, XXV of
1955, offends Article 14 of the Constitution."”

In petition No. 102 of 1958 filed by the Devaswom Board, by
paragraph 9 (e) it was subnmitted

"The Kanom Tenancy Act offends Article 14 of the
Constitution in that the Jennmies in the erstwhile Cochin
State have been denied equality before aw and the equa

protection of the laws. It discrininates the Jenm es of the
Cochin area as against the Jenmies simlarly situated in
Travancore and Malabar areas of the Kerala State. The

grouping of Kanomtenants in Cochin area for purposes of
| egislation is not based on any reasonable classification or
conceived in the interests of the general public."

The argunent raised on behalf of the Board in the two sets
of petitions is that the Act only applies to the Cochin area
and does
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not apply to the whole State of Kerala which consists of
three regions, viz., Travancore, Cochin and Ml abar and is
on that account discrimnatory. The argunment assunes that
the principal incidents of the kanamtenure in the three
regions of the Kerala State are identical and that when Act
24 of 1955 was enacted, without any rational ground a
di stinction was nmade between the Jenm es in respect of kanam
lands in the Travancore and Cochin regions-and after the
reorgani sati on of the State in 1936 that discrinm nation was
perpetuated even qua the Jenmies in the Malabar region

Thi s assunption on the finding recorded by the H gh Court on
an extensive review of the legislative history in the three
regions has no basis in fact. The relation between the
Jenmi es and the kanantenants in the Travancore region was
governed by the Jenm and Kudi yan Regul ation No. 5 of | 1071

as later nodified by Regulation No: 12 of 1108. The
incidents of the kanamtenure in ~Travancore region were
substantially different fromthose prevailing in/ Cochin

The custonary kanamtenure in Mlabar regi on was governed by
Madras Act | of 1887 which was anmended by Act I© of © 1900.
Later the Madras Legi sl ature passed the Ml abar Tenancy Act
14 of 1930 which was amended by Acts 33 of 1951 and 7  of
1954. Froma review of the provisions of the Act, the ~High
Court observed that no renewal fee could be levied from a
kanandar in the Ml abar region and that fixity of tenure was
conferred by s. 25 of Act 14 of 1930, that-whereas in the
Mal abar region no renewal fee was required to be paid, in
the Travancore region fractional fee was ,charged and that
in the Cochin region a renewal fee calcul ated under s. 28
was payable wunder the Cochin Tenancy Act 15 of . 1938.  The
Jenmies in the three regions were therefore not simlarly
ci rcunst anced. If the Legislature with a view to -agrarian
reform sel ected the Cochin region and enacted an Act linited
to that region, it could not be said, nerely on the ' ground
that it applies only to the Cochin region, that it is based
on no intelligible differentia. The Board only pl eaded that
by the enactnment of the Act there was discrimnation between
Jenmies in the three regions. |In the absence ,of any plea
and proof about relative fertility of the soil, nature of
crops raised, extent of holdings, historical devel opment of
the kanamtenure and the terns on which the kanamtenants
hold Iand fromthe Jenmes, it would be inpossible to decide
whether the Jenmies in the three regions are sinilarly
Crcunstanced and that the Legislature has nade an unlawfu

di scrimnation by providing a different tariff of paynents.
A person relying upon the plea of unl awf ul di scrimnation
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which infringes a guarantee of equalitybefore the law or
equal protection of the laws nust set out wthsufficient
particulars his plea showing that between the persons
simlarly circunstanced, discrimnation has been nade which
is founded on no intelligible differentia. |If the claimnt
for relief establishes simlarity between persons who are
subjected to a differential treatnment it may lie wupon the
State to establish
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that the differentiation is based on a rational object
sought to be achieved by the Legislature. In the present
case the pleading of the Devaswom Board is whol |'y

insufficient to discharge the onus of proving simlarity of
status between the Jenmies in the three regions, and the
findings recorded by the H gh Court which are not chall enged
before wus clearly show that there is a difference between
the rel ati ons governing the Jenm es and the kanamtenants in
the three regions. The pl ea about infringenent of the
fundanental right ~under Art 14 of the Constitution nust
therefore fail

The appeals are dismssed with costs. One hearing fee in
all the appeals.

Appeal s di sni ssed.
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